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OP  THE  UNITED  STATES.  $ 

Martial  an  accurate  list    And  as  soon  as  the  said      imo. 
Court  Martial  shall  have  decided  in  each  of  the  s^J0^^jr 
cases  which  shall  be  submitted  to  their  considera-     ,,y- 
tion,  the  President  thereof  shall  furnish  to  the  Mar- 
shal of  the  United  States,  or  to  his  deputy,  and  also 
to  the  Comptroller  of  the  Treasury  of  the  United 
States,  a  list  of  the  delinquents  fined,  in  order  that 
the  further  proceedings  directed  to  be  had  thereon 
by  the  laws  of  the  United  States,  may  be  com- 
pleted-" 

Houston,  the  plaintiff  in  error,  and  in  the  original 
suit,  was  a  private,  enrolled  in  the  Pennsylvania  mi- 
litia, and  belonging  to  the  detachment  of  the  militia 
which  was  ordered  out  by  the  Governor  of  that 
State,  in  pursuance  of  a  requisition  from  the  Presi- 
dent of  the  United  States,  dated  the  4th  of  July, 
1814.    Being  duly  notified  and  called  upon,  he  ne- 
glected to  march  with  the  detachment  to  the  appoint- 
ed place  of  rendezvous.     He  was  tried  for  this  de- 
linquency before  a  Court  Martial  summoned  under 
the  authority  of  the  executive  of  that  State,  in  pur- 
suance of  the  section  of  the  statute  above  referred 
to.     He  appeared  before  the  Court  Martial,  pleaded 
not  guilty,  and  was  in  due  form  sentenced  to  pay 
a  fine ;  for  levying  of  which  on  his  property,  he 
brought  an  action  of  trespass  in  the  State  Court  of 
Common  Pleas,  against  the  Deputy  Marshal  by 
whom  it  was  levied.     At  the  trial  in  that  Court, 
the  plaintiff  prayed  the  Court  to  instruct  the  Jury, 
that  the  first,  second,  and  third  paragraphs  of  the 
21st  section  of  the  above  statute  of  Pennsylvania, 
so  far  as  they  related  to  the  militia  called  into  the 
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I82e.      service  of  the  United  States,  under  the  laws  of 
SH^ton/   Congress,  and  who  failed  to  obey  the  orders  of  the 
President  of  the  United  States,  are  contrary  to  the 
constitution  of  the  United  States,  and  the  laws  of 
Congress  made  in  pursuance  thereof,  and  are,  there- 
fore, null  and  void.     The  Court  instructed  the  jury 
that  these  paragraphs  were  not  contrary  to  the  con- 
stitution or  laws  of  the  United  States,  and  were, 
therefore,  not  null  and  void.     A  verdict  and  judg- 
ment was  thereupon  rendered  for  the  defendant, 
Moore;  which  judgment  being  carried  by  writ  of 
error  before  the  Supreme  Court  of  Pennsylvania, 
the  highest  court  of  law  or  equity  of  that  State, 
was  affirmed  ;  and  the  cause  was  then  brought  be- 
fore this  Court,  under  the  26th  section  of  the  Ju- 
diciary Act  of  1789,  c.  20. 

This  cause  was  argued  at  the  last  term,  and  con- 
tinued to  the  present  term  for  advisement. 

jTarch  15(A,  Mr.  Hopkins,  for  the  plaintiff  in  error,  argued, 
that  the  constitutional  power  of  Congress  over  the 
militia,  is  exclusive  of  State  authority,  except  as  to 
officering  and  training  them  according  to  the  dis- 
cipline prescribed  by  Congress.  By  the  constitu- 
tion of  the  United  States,  (art.  1 .  s.  8.)  Congress  is 
invested  with  power  "  to  provide  for  calling  forth 
the  militia,  to  execute  the  laws  of  the  Union,  sup- 
press insurrections,  and  repel  invasions."  And 
also,  ''  to  provide  for  organizing,  arming,  and  dis- 
ciplining the  militia,  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  States  respectively 
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the  appointment  of  the  officers,  and  the  authority  of      im> 
training  the  militia  according  to  the  discipline  pre- 
scribed by  Congress."    The  terms  u  to  provide  for 
calling  forth,"  import  an  authority  to  place  the  mili- 
tia under  the  power  of  the  United  States ;  in  certain 
cases,  implying  a  command,  which  the  militia  are 
bound  to  obey.     Congress  has  exercised  this  autho- 
rity by  authorizing  the  President  to  call  forth  the 
militia  in  the  cases  mentioned  in  the  constitution, 
and  inflicting  penalties  on  those  who  disobey  the  call.4 
Whenever  a  draft  is  made,  the  persons  drafted  are 
immediately,  and  to  all  intents  and  purposes,  in  the 
service  of  the  United  States,  and  from  that  moment 
all  State  authority  over  them  ceases.     The  power  to 
govern  the  militia,  thus  called  forth,  and  employed 
in  the  service  of  the  United  States,  is  exclusively  in 
the  national  government.     A  national  militia  grew 
qut  of  the  federal  constitution,  and  did  not  previously 
exist.     It  is  in  its  very  nature  one  indivisible  object, 
and  of  the  utmost  importance  to  the  support  of  the 
federal  authority  and  government.*    But  even  sup- 
posing this  power  not  to  be  exclusively  vested  in 
Congress,  and  admitting  it  to  be  concurrent  between 
the  United  States'  government,  and  the  respective 
State  governments ;  as  Congress  have  legislated  on 
the  subject  matter,  to  the  extent  of  the  authority 
given,  State  legislation,  which  is  subordinate,  is  ne- 
cessarily excluded.     Even  where  the  grant  of  a  cer- 
tain power  to  the  government  of  the  Union  is  not, 

a  Act  of  the  28th  of  February,  1795,  c.  277.  (CI.) 
b  Livingston  v.  Van  Ingen,  9  Johns.  Rep.  607.  555.  575, 
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in  express  terms,  exclusive,  yet  if  the  exercise  of  it 
by  that  government  be  practically  inconsistent  with 
the  exercise  of  the  same  power  by  the  States,  their 
laws  must  yield  to  the  supremacy  of  the  laws 
of  the  United  States/    Meade's  case  is  an  exam* 
pie  of  the  application  of  the  same  principle  to  the 
very  question  now  before  the  Court/    Is  it  possible 
that  Congress  meant  to  give  power  to  a  State  Court, 
without  naming  the  Court,  or  granting  the  power  in 
express  terms  ?    The  exercise  of  this  jurisdiction 
by  a  State  Court  Martial  would  either  oust  the  Uni- 
ted States'  Courts  of  their  jurisdiction,  or  might  sub- 
ject the  alleged  delinquents  to  be  twice  tried  and  pu- 
nished for  the  same  offence.     If  the  State  Court 
could  try  them,  the  Governor  of  the  State  could 
pardon  them  for  an  offence  committed  against  the 
laws  of  the  United  States.     There  is,  in  various 
particulars,  a  manifest  repugnancy  between  the  tw# 
laws.     They  are  in  direct  collision;    and,  conse- 
quently, the  State  law  is  void.     Again  ;  if  the  State 
of  Pennsylvania  had  power  to  pass  the  act  of  the 
28th  of  March,  1814,  or  the  21st  section  of  that 
act,  it  was  superseded  by  the  act  of  Congress  of  the 
18th  of  April,  1814,  c.  670.,  occupying  the  same 
ground,  and  making  a  more  complete  provision  on 
*  the  same  subject.     These  two  laws  are  still  more 
manifestly  repugnant   and   inconsistent  with  each 
other.     Again ;  if  the  State  law  was  constitutional, 
and  not  superseded  by  the  act  of  Congress  of  the 
18th  of  April,  1814,  c.  670.  still  the  treaty  of  peace 

a  Livingston  v.  Van  Ingen,  9  John$.  Rep.  607.  565. 575. 
b  5  HalVt  Law  Journ.  536. 
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between  the  United  States  and  Great  Britain,  ratified      ia*o. 
in  February,  1815,  suspended  and  abrogated  all  pro-    Houston 
ceedings  under  the  State  law. 


Moore. 


Mr.  C.J.  IngersoU  and  Mr.  Rogers,  contra,  in- 
sisted, that  there  were  many  cases  in  which  the  laws 
of  the  United  States  are  carried  into  effect  by  State 
Courts  and  State  officers ;  that  this  was  contempla- 
ted by  the  framers  of  the  constitution ;  that  the 
Governor  of  Pennsylvania,  by  whom  the   Court 
Martial,  in  the  present  case,  was  summoned,  is  the 
commander  in  chief  of  the  militia  of  that  State,  ex- 
cept when  called  into  the  actual  service  of  the  Uni- 
ted States.     The  militia  drafted  in  pursuance  of 
the  requisition  of  the  President  were  not  in  actual 
service,  until  mustered,  and  in  the  pay  of  the  United 
States ;  until  they  reached  the  place  of  rendezvous, 
and  were  put  under  the  command  of  the  United 
States'  officers.     It  is  not  the  requisition,  but  the 
obedience  to  the  requisition,  which  makes  the  per- 
sons drafted  amenable  to  martial  law,  as  a  part  of 
the  military  force  of  the  Union.     When  the  con- 
stitution speaks  of  the  power  of  u  calling  forth"  *the 
militia,  it  means  an  effectual  calling.     The  plaintiff 
was  called,  but  not  called  forth.    The  power  in- 
vested in  Congress,  is  to  determine  in  what  mode 
the  requisition  shall  be  made;  how  the  quota  of 
each  State  is  to  be  apportioned  ;  from  what  States 
requisitions  shall  be  made  in  particular  cases ;  and 
by  what  process  the  call  is  to  be  enforced.     Con- 
gress not  having  directed  the  mode  by  which  Courts 
Martial  are  to  be  summoned  and  held  for  the  pur- 
pose of  enforcing  it,  the  States  have  a  constitutional 
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1820.      authority  to  supply  the  omission.      Before  this 
Houston     Court  proceeds  to  declare  the  State  law  made  for 

Moor*  t^s  P^P086  *°  be  vo^>  ft  must  be  satisfied,  beyond 
all  doubt,  of  its  repugnancy  to  the  constitution/ 
The  case  must  fall  within  some  of  the  express  pro- 
hibitory clauses  of  the  constitution,  or  some  of  its 
clearly  implied  prohibitions.  It  must  not  be  the  ex- 
ercise of  a  political  discretion  with  which  the  legis- 
lature is  invested,  for  that  can  never  become  the  sub- 
ject of  judicial  cognizance.  It  is  insisted,  that  the 
power  of  Congress  over  the  militia  is  a  concurrent, 
and  not  an  exclusive  power.  All  powers,  which  pre- 
viously existed  in  the  States,  and  which  are  not  ex- 
pressly delegated  to  the  United  States,  are  reserved.6 
The  power  of  making  laws  on  the  subject  of  the 
militia  is  not  prohibited  to  the  States,  and  has  always 
been  exercised  by  them.  The  necessity  of  a  con- 
current jurisdiction  in  certain  cases  results  from  the 
peculiar  division  of  the  powers  of  sovereignty  in  our 
government;  and  the  principle,  that  all  authorities  of 
which  the  States  are  not  expressly  devested  in  favour 
of  the  Union,  or  the  exercise  of  which,  by  the 
States,  would  be  repugnant  to  those  granted  to  the 
Union,  are  reserved  to  the  States,  is  not  only  a  the- 
oretical consequence  of  that  division,  but  is  clearly 
admitted  by  the  whole  tenor  of  the  constitution. 
The  cotemporaneous  construction  of  the  constitu- 

a  Calder  et  ox.  v.  Bull  et  ux.  3  Dall.  399.      Emerick  v. 

* 

Harris,  1  Binney,  416.  423.     6  Cranch,  87.     Cooper  v.  Tel- 
fair, 4  Dall.  14.  18. 

b  Livingston  et  al.  v.  Van  Ingen,  9  Johns.  Rep.  501.  565. 
573.  et  seq.     1  Tuck.  BL  Com.  Appx.  308. 
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tion,  by  those  who  supported  its  adoption,  supposes       1820. 
the  power  in  question  to  be  concurrent,  and  not  ex-  ^tp^C^ 
elusive/    The  power  of  the  States  over  the  militia         v. 
is  not  taken  away ;  it  existed  in  them  before  the  es- 
tablishment of  the  constitution,  and  there  being  no 
negative  clause  prohibiting  its  exercise  by  them,  it 
still  resides  in  the  States,  so  far  as  an  exeifise  of  it 
by  them  is  not  absolutely  repugnant  to  the  authority 
of  the  Union.     Before  the  militia  are  actually  em- 
ployed in  the  service  of  the  United  States,  Congress 
has  only  a  power  concurrent  with  that  of  the  States, 
to  provide  for  organizing,  arming,  and  disciplining 
them.     The  authority  of  appointing  the  officers  and 
training  the  militia,  is  expressly  reserved  to  the  States, 
because,  in  these  respects,  it  was  intended  that  they 
should  have  an  exclusive  power.     So,  also,  Congress 
has  the  exclusive  power  of  governing  such  part  of 
the  militia  as  may  be  actually  employed  m  the  ser- 
vice of  the  United  States ;  but  not  until  it  is  thus 
actually  employed.     The  power  of  governing  the 
militia,  is  the  power  of  subjecting  it  to  the  rules  and 
articles  of  war.     But  it  is  a  principle  manifestly 
implied  in  the  constitution,  that  the  militia  cannot 
be  subjected  to  martial  law,  except  when  in  actual 
service,  in  time  of  war,  rebellion,  or  invasion.*     It 
necessarily  results  from  the  circumstance   of  the 
power  of  making  provision  for  organizing,  arming, 
and  disciplining  the  militia  being  concurrent,  that  if 

a  Letters  of  Publius.  or  the  Federalist,  Nos.  27.  32.  Debates 
in  the  Virginia  Convention,  272.  284.  296.  298. 

b  1  Tucker's  Bl.  Com.  213.  Duffield  v.  Smith.  6  Binney, 
306. 
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1820.       Congress  has  not  legislated  upon  any  part  of  tho 
^Xu^to*     subject,  the  States  have  a  right  to  supply  the  omis- 
v.         si  on.     This  right  has  been  exercised,  in  the  present 
case,  in  aid  of,  and  not  in  hostility  to,  the  federal  au- 
thority.    The  fines  which  are  collected  under  the 
law,  are  not  appropriated  to  the  use  of  the  State, 
but  are  flt  be  paid  into  the  treasury  of  the  Union, 
The  power  of  making  uniform  laws  of  naturaliza- 
tion is  different  from  that  now  under  consideration. 
The  power  of  naturalization  is  an  authority  granted 
to  the  Union,  to  which  a  similar  authority  in  the 
States  would  be  absolutely  and  totally  repugnant 
A  naturalized  citizen  of  one  State  would  be  entitled 
to  all  the  privileges  of  a  citizen  in  every  other  State, 
and  the  greatest  confusion  would  be  produced  by  a 
variety  of  rules  on  the  subject.     But  even  naturali- 
zation has  been  sometimes  held  to  be  a  power  residing 
concurrently  in.  the  Union  and  the  States,  and  to  be 
exercised  by  the  latter  in  such  a  way  as  not  to 
contravene  the  rule  established  by  the  Union/    But 
in  the  present  case,  the  State  law  is  not  inconsistent 
with  the  act  of  Congress.     It  comes  in  aid  of  it. 
It  supplies  its  defects,  and  remedies  its  imperfections. 
It  co-operates  with  it  for  the  promotion  of  the  same 
end.     The  offence  which  is  made  punishable  by  the 
State  law,  is  an  offence  against  the  State,  as  well  as 
the  Union.     It  being  the|duty  of  the  State  to  fur- 
nish its  quota,  it  has  a  right  to  compel  the  drafted 
militia  to  appeal   and  march.     Calling  the  militia 
forth)  and  governing  them  after  they  are  in  actual  ser- 

a  Collet  v.  Collet,  2  Dall.  294.  296. 
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vice,  are  two  distinct  thing!.  A  State  law,  acting  1820. 
upon  the  militia  before  they  have  entered  into  the  ^^^ 
actual  service  of  (he  Union,  is  so  far  from  interfering 
with  the  power  of  Congress  to  legislate  on  the  same 
subject,  that  it  may  have,  and,  we  contend,  that  it 
does  have,  in  the  present  case,  a  powerful  effect  in 
aid  of  the  national  authority.  But  it  would  be  al~ 
nfost  impossible  for  the  State  to  enact  a  law  concern- 
ing the  militia,  after  they  are  in  the  actual  service  of 
the  United  States,  which  would  not  be  irreconcila- 
ble  with  the  authority  of  the  latter.  Even  supposing 
that  Congress  should  pass  a  law  inflicting  one  pe- 
nalty for  disobedience  to  the  call,  and  the  State  in- 
flict another,  they  would  stilt  both  co-operate  to  the 
same  end.  In  practice,  the  delinquent  could  not  be 
punished  twice  for  the  same  offence ;  but  there  would 
be  no  theoretical  repugnancy  between  the  two  laws. 
Congress,  in  ttt*  statutes  enacted  by  them,  have  not 
intended  to  compel  citizens  enrolled  in  the  militia  to 
enter  into  the  actual  service  of  the  United  States. 
It  is  not  a  conscription  ;  but  a  draft,  with  the  option 
to  the  individual  to  be  excused  from  a  specific  per- 
formance of  the  duty  by  the  payment  of  a  pecuniary 
composition.  The  acts  of  Congress  are  defective 
in  not  providing  how,  or  by  whom,  Courts  Martial 
shall  be  held,  for  the  trial  of  delinquents,  and  the 
collection  of  these  pecuniary  penalties.  The  State 
legislature,  acting  with  a  sincere  desire  to  promote 
the  objects  of  the  national  government,  supplied 
these  defects,  by  adding  such  details  as  were  indis- 
pensably necessary  to  execute  the  acts  of  Congress* 


1820. 
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1820.      There  is,  then,  a  perfect  harmony  between  the  two 

Houston 

v. 
ftfoorc* 

Feb.  i6th.  The  judgment  of  the  Court  was  delivered  at  the 
present  term,  by  Mr.  Justice  Washington,  who, 
after  stating  the  facts  of  the  case,  proceeded  as  fol- 
lows: 

There  is  but  one  question  in  this  cause,  and  it  is, 
whether  the  act  of  the  legislature  of  Pennsylvania, 
under  the  authority  of  which  the  plaintiff  in  error 
was  tried,  and  sentenced  to  pay  a  fine,  is  repugnant 
to  the  Constitution  of  the  United  States,  or  not? 

But  before  this  question  can  be  clearly  understood, 
it  will  be  necessary  to  inquire,  1.  What  are  the 
powers  granted  to  the  general  government,  by  the 
Constitution  of  the  United  States,  over  the  militia  ? 
and,  2.  To  what  extent  they  have  been  assumed 
and  exercised  ?  +\ 

1.  The  constitution  declares,  that  Congress  shall 
have  power  to  provide  for  calling  forth  the  militia 
in  three  specified  cases :  for  organizing,  arming,  and 
disciplining  them  ;  and  for  governing  such  part  of 
them  as  may  be  employed  in  the  service  of  the  Uni- 
ted States ;  reserving  to  the  States,  respectively,  the 
appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  pre- 
scribed by  Congress.  It  is  further  provided,  that  the 
President  of  the  United  States  shall  be  commander 
of  the  militia,  when  called  into  the  actual  service  of 
the  United  States. 

2.  After  the  constitution  went  into  operation, 
Congress  proceeded  by  many  successive  acts  to  ex- 
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ercise  these  powers,  and  to  provide  for  all  the  cases      two. 
contemplated  by  the  constitution. 

The  act  of  the  2d  of  May,  1792,  which  is  re-en- 
acted almost  verbatim  by  that  of  the  28th  of  Fe- 
bruary, 1 795,  authorizes  the  President  of  the  United 
States,  in  case  of  invasion,  or  of  imminent  danger 
of  it,  or  when  it  may  be  necessary  for  executing  the 
laws  of  the  United  States,  or  to  suppress  insurrec- 
tions, to  call  forth  such  number  of  the  militia  of  the 
States  most  convenient  to  the  scene  of  action,  as  he 
may  judge  necessary,  and  to  issue  his  orders  for  that 
purpose,  to  such  officer  of  the  militia  as  he  shall 
think  proper.  It  prescribes  the  amount  of  pay  and 
allowances  of  the  militia  so  called  forth,  and  em- 
ployed in  the  service  of  the  United  States,  and  sub- 
jects them  to  the  rules  and  articles  of  war  applicable 
to  the  regular  troops.  It  then  proceeds  to  prescribe 
the  punishment  to  be  inflicted  upon  delinquents,  and 
the  tribunal  which  is  to  try  them,  by  declaring,  that 
every  officer  or  private  who  should  fail  to  obey  the 
orders  of  the  President,  in  any  of  the  cases  before 
recited,  should  be  liable  to  pay  a  certain  fine,  to  be 
determined  and  adjudged  by  a  Court  Martial,  and  to 
be  imprisoned,  by  a  like  sentence,  on  failure  of  pay- 
ment. The  Courts  Martial  for  the  trial  of  militia, 
are  to  be  composed  of  militia  officers  only,  and  the 
fines  to  be  certified  by  the  presiding  officer  of  the 
court,  to  the  marshal  of  the  district,  and  to  be  levied 
by  him,  and,  also,  to  the  supervisor,  to  whom  the 
fines  are  to  be  paid  over. 

The  act  of  the  18th  of  April,  1814,  provides,  that 
Courts  Martial,  to  be  composed  of  militia  officers 
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1820.      only,  for  the  trial  of  militia,  drafted,  detaclied and 
^l^km     called  forth  for  the  service  of  the  United  States, 
v-         whether    acting   in  conjunction  with   the   regular 
forces  or  otherwise,  shall)  whenever  necessary,  be 
appointed,  held,  and  conducted  in  the  manner  pre- 
scribed by  the  rules  and  articles  of  war,  for  appoint- 
ing, holding,  and  conducting  Courts  Martial  for  the 
trial  of  delinquents  in  the  army  of  the  United  States. 
Where  the  punishment  prescribed,  is  by  stoppage  of 
pay,  or  imposing  a  fine  limited  by  the  amount  of  pay, 
the  same  is  to  have  relation  to  the  monthly  pay  ex- 
isting at  the  time  the  offence  was  committed.     The 
residue  of  the  act  is  employed  in  prescribing  the 
manner  of  conducting  the  trial ;  the  rules  of  evi- 
dence for  the  government  of  the  Court ;  the  time  of 
service,  and  other  matters  not  so  material  to  the  pre- 
sent inquiry.     The  only  remaining  act  of  Congress 
which  it  will  be  necessary  to  notice  in  this  general 
summary  of  the  laws,  is  that  of  the  8th  of  May,  1 792, 
for  establishing  an  uniform  militia  in  the  United 
States.     It  declares  who  shall  be  subject  to  be  en- 
rolled in  the  militia,  and  who  shall  be  exempt ;  what 
.  arms  and  accoutrements  the  officers  and  privates 
shall  provide  themselves  with ;  arranges  them  into 
divisions,  brigades,  regiments,  battalions,  and  compa- 
nies, in  such  manner  as  the  State  legislatures  may 
direct ;  declares  the  rules  of  discipline  by  which  the 
militia  is  to  be  governed,  and  makes  provision  for 
such  as  should  be  disabled  whilst  in  the  actual  ser- 
vice of  the  United  States.     The  pay  and  subsis- 
tence of  the  militia,  whilst  in  service,  are  provided 
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for  by  other  acts  of  Congress,  and  particularly  by      1820. 
one  passed  on  the  third  of  January,  1795.  ^hImwu^ 

The  laws  which  I  have  referred  to,  amount  to  a  ▼. 
full  execution  of  the  powers  conferred  upon .  Con- 
gress by  the  constitution.  They  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasion.  They 
also  provide  for  organizing,  arming,  and  disciplining 
the  militia,  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of  the  United  States ; 
leaving  to  the  States  respectively,  the  appointment 
of  the  officers,  and  the  authority  of  training  them 
according  to  the  discipline  prescribed  by  Congress* 

This  system  may  not  be  formed  with  as  mucn 
wisdom  as,  in  the  opinion  of  some,  it  might  have 
been,  or  as  time  and  experience  may  hereafter  sug- 
gest But  to  my  apprehension,  the  whole  ground 
of  Congressional  legislation  is  covered  by  the  laws 
referred  to.  The  manner  in  which  the  militia  is  to 
be  organized,  armed,  disciplined,  and  governed,  is 
fully  prescribed ;  provisions  are  made  for  drafting, 
detaching,  and  calling  forth  the  State  quotas,  when 
required  by  the  President.  The  President's  orders 
may  be  given  to  the  chief  executive  magistrate  of 
the  State,  or  to  any  militia  officer  he  may  think  pro- 
per ;  neglect,  or  refusal  to  obey  orders,  is  declared  to 
be  an  offence  against  the  laws  of  the  United  States, 
and  subjects  the  offender  to  trial,  sentence  and  pu- 
nishment, to  be  adjudged  by  a  Court  Martial,  to  be 
summoned  in  the  way  pointed  out  by  the  articles 
and  rules  of  war ;  and  the  roods  of  proceeding  t« 
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18M.      be  observed  by  these  courts,  is  detailed  with  all  ne- 
cessary perspicuity. 

If  I  am  not  mistaken  in  this  view  of  the  subject, 
the  way  is  now  open  for  the  examination  of  the 
great  question  in  the  cause.  Is  it  competent  to  a 
Court  Martial,  deriving  its  jurisdiction  under  State 
authority,  to  try,  and  to  punish  militia  men,  drafted, 
detached,  and  called  forth  by  the  President  into  the 
service  of  the  United  States,  who  have  refused,  or 
neglected  to  obey  the  call  ? 

In  support  of  the  judgment  of  the  Court  below,  I 
understand  the  leading  arguments  to  be  the  two  fol- 
lowing :  I .  That  militia  men,  when  called  into  the 
service  of  the  United  States  by  the  President's  orders, 
communicated  either  to  the  executive  magistrate,  or 
to  any  inferior  militia  officer  of  a  State,  are  not  to 
be  considered  as  being  in  the  service  of  the  United 
States  until  they  are  mustered  at  the  place  of  ren- 
dezvous. If  this  be  so,  then,  2dly.  The  State  re- 
tains aright,  concurrent  with  the  government  of  the 
United  States,  to  punish  his  delinquency.  It  is  ad- 
mitted on  the  one  side,  that  so  long  as  the  militia  are 
acting  under  the  military  jurisdiction  of  the  State  to 
which  they  belong,  the  powers  of  legislation  over 
them  are  concurrent  in  the  general  and  State  govern- 
ment. Congress  has  power  to  provide  for  organi- 
zing, arming,  and  disciplining  them  ;  and  this  power 
being  unlimited,  except  in  the  two  particulars  of 
officering  and  training  them,  according  to  the  disci- 
pline to  be  prescribed  by  Congress,  it  may  be  exer- 
cised to  any  extent  that  may  be  deemed  necessary 
by  Congress.     But  as  State  militia,  the  power  of 
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the  State  governments  to  legislate  on  the  same  sub-  isao. 
jects,  having  existed  prior  to  the  formation  of  the 
constitution,  and  not  having  been  prohibited  by  that 
instrument,  it  remains  with  the  States,  subordinate 
nevertheless  to  the  paramount  law  of  the  general 
government,  operating  upon  the  same  subject.  On 
the  other  side,  it  is  conceded,  that  after  a  detachment 
of  the  militia  have  been  called  forth,  and  have  en- 
tered into  the  service  of  the  United  States,  the  au- 
thority of  the  general  government  over  such  detach- 
ment is  exclusive.  This  is  also  obvious.  Over  the 
national  militia,  the  State  governments  never  had, 
or  could  have,  jurisdiction.  None  such  is  conferred 
by  the  constitution  of  the  United  States;  conse- 
quently, none  such  can  exist. 

The  first  question  then  is,  at  what  time,  and  under 
what  circumstances,  does  a  portion  of  militia,  draft- 
ed, detached,  and  called  forth  by  the  President,  en- 
ter into  the  service  of  the  United  States,  and  change 
their  character  from  State  to  National  militia  ? 
That  Congress  might  by  law  have  fixed  the  period, 
by  confining  it  to  the  draft ;  the  order  given  to  the 
Chief  Magistrate,  or  other  militia  officer  of  the  State ; 
to  the  arrival  of  the  men  at  the  place  of  rendezvous ; 
or  to  any  other  circumstance,  I  can  entertain  no 
doubt.  This  would  certainly  be  included  in  the 
more  extensive  powers  of  calling  forth  the  militia, 
organizing,  arming,  disciplining,  and  governing 
them.  But  has  Congress  made  any  declaration  on 
this  subject,  and  in  what  manner  is  the  will  of  that 
body,  as  expressed  in  the  before  mentioned  laws,  to 
be  construed  ?     It  must  be  conceded,  that  there  is 

Vol.  V.  3 
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a8,e-       no  law  of  the  United  States  which  declares  in  ex- 
press terms,  that  the  organizing,  arming,  and  equip; 
ping  a  detachment,  on  the  order  of  die  President^ 
the  State  militia  officers,  or  to  the  militia  men  per- 
sonally, places  them  in  the  service  of  the  United 
States.     It  is  true,  that  the  refusal  or  neglect  of  the 
militia  to  obey  the  orders  of  the  President,  is  de- 
clared to  be  an  offence  against  the  United  States, 
and  subjects  the  offender  to  a  certain  prescribed  pu- 
nishment.    But  this  flows  from  the  power  bestowed 
upon  the  general  government  to  call  them  forth ;  and, 
consequently,  to  punish  disobedience  to  a  legal  or- 
der; and  by  no  means  proves,  that  the  call  of  the 
President  places  the  detachment  in  the  service  of  the 
United  States.     But  although  Congress  has  been 
less  explicit  on  this  subject  than  they  might  have 
been,  and  it  could  be  wished  they  had  been,  I  asm, 
nevertheless,  of  opinion,  that  a  fair  construction  of 
the  different  militia  laws  of  the  United  States,  wiU 
lead  to  a  conclusion,  that  something  more  than  or- 
ganizing and  equipping  a  detachment,  and  ordering 
it  into  service,  was  considered  as  necessary  to  place 
the  militia  in  the  service  of  the  United  States.    That 
preparing  a  detachment  for  such  service,  does  not 
place  it  in  the  service,  is  clearly  to  be  collected  from 
the  various  temporary  laws  which  have  been  passed, 
authorizing  the  President  to  require  of  the  State  ex- 
eeutives   to  organize,  arm,  and  equip  their  State 
quotas  of  militia  for  the  service  of  the  United  States. 
Because  they  all  provide  that  the  requisition  shall  be 
to  hold  such  quotas  in  readiness  to  march  at  a  mo- 
ment's warning ;  and  some,  if  not  all,  of  them,  au- 


Or  THE  UNITED  STATES.  1$ 

tborize  the  President  to  call  into  actual  service  any  uto. 
part,  or  the  Whole  of  said  quotas,  or  detachments ; 
clearly  distinguishing  between  the  orders  of  the 
President  to  organize,  and  hold  the  detachments  in 
readiness  for  service,  and  their  entering  into  service* 
The  act  of  the  28th  of  February,  1 795,  declares, 
that  the  militia  employed  in  the  service  of  the  United 
States,  shall  receive  the  same  pay  and  -allowance  as 
the  troops  of  the  United  States,  and  shall  be  subject 
to  the  same  rules  and  articles  of  war.  The  provi- 
sions made  for  disabled  militia  men,  and  for  their 
families,  in  case  of  their  death,  are,  by  other  laws, 
confined  to  such  militia  as  are,  or  have  been,  in  actual 
service.  There  are  other  laws  which  seem  very 
strongly  to  indicate  the  time  at  which  they  are  con- 
sidered as  being  in  service.  Thus,  the  act  of  the 
28th  of  February,  1795,  declares,  that  a  militia  man 
called  into  the  service  of  the  United  States,  shall  not 
be  compelled  to  serve  more  than  three  months  after 
his  arrival  at  the  place  of  rendezvous;  in  any  one 
year.  The  8th  section  of  the  act  of  the  1 8th  of 
April,  1814,  declares,  that  the  militia,  when  called 
into  the  service  of  the  United  States,  if,  in  the  Presi- 
dent's opinion,  the  public  interest  requires  it,  may  be 
compelled  to  «erve  for  a  term  not  exceeding  six 
months,  after  their  arrival  at  the  place  of  rendezvous^ 
in  any  one  year;  and  by  the  10th  section,  provision  is 
made  for  the  expenses  which  may  be  incurred  by 
marching  the  militia  to  their  places  of  rendezvous, 
in  pursuance  of  a  requisition  of  the  President,  and 
they  are  to  be  adjusted  and  paid  in  like  manner  as 
those  incurred  after  their  arrival  at  the  rendezvous. 
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182a      Tire  3d  section  of  the  act  of  the  2d  of  January** 
Houston     1 795,  provides,  that  whenever  the  militia  shall  be 
Mcttre.      called  into  the  actual  service  of  the  United  States,' 
-  their  pay  shall  be  deemed  to  commence^/rom  the  day 
of  tlieir  appearing  at  the  place  of  battalion,  regimen- 
tal, or  brigade  rendezvous,  allowing  a  day's  pay  and 
ration  for  every  15  miles  from  their  homes  to  said 
rendezvous. 

From  this  brief  summary  of  the  laws,  it  would 
seem,  that  actual  service  was  considered  by  Con- 
gress as  the  criterion  of  national  militia ;  and  that 
the  service  did  not  commence  until  the  arrival  of  the 
militia  at  the  place  of  rendezvous.  That  is  the 
terminus  a  quo,  the  service,  the  pay,  and  subjection 
to  the  articles  of  war,  are  to  commence  and  con- 
tinue. If  the  service,  in  particular,  is  to  continue 
for  a  certain  length  of  time,  from  a  certain  day,  it 
would  seem  to  follow,  almost  conclusively,  that  the 
service  commenced  on  that,  and  not  on  some  prior  - 
day.  And,  indeed,  it  would  seem  to  border  some- 
what upon  an  absurdity,  to  say,  that  a  militia  man 
was  in  the  service  of  the  United  States  at  any  time, 
who,  so  far  from  entering  into  it  for  a  single  moment, 
had  refused  to  do  so,  and  who  never  did  any  act  to 
connect  him  with  such  service.  It  has  already  been 
admitted,  that  if  Congress  had  pleased  so  to  declare, 
a  militia  man,  called  into  the  service  of  the  United 
States,  might  have  been  held  and  considered  as  being 
constructively  in  that  service,  though  not  actually 
so ;  and  might  have  been  treated  in  like  manner  as 
if  he  had  appeared  at  the  place  of  rendezvous.  But 
Congress  has  not  so  declared,  nor  have  they  made 
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any  provision  applicable  to  such  a  case  ;  on  the  con-  v  2^1 
trary,  it  would  appear,  that  a  fine  to  be  paid  by  the 
delinquent  militia  man,  was  deemed  an  equivalent 
for  his-  services,  and  an  atonement  for  his  disobedi- 
ence. ♦ 
:  If,  then,  a  militia  man,  called  into  the  service  of 
the  United  States,  shall  refuse  to  obey  the  order,  and 
is,  consequently,  not  to  be  considered  as  in  the  ser- 
vice of  the  United  States,  or  removed  from  the  mili- 
tary jurisdiction  of  the  state  to  which  he  belongs, 
the  next  question  is,  is  it  competent  to  the  State  to 
provide  for  trying  and  punishing  him  for  his  disobe- 
dience, by  a  Court  Martial,  deriving  its  authority 
under  the  State  f  It  may  be  admitted  at  once,  that 
the  militia  belong  to  the  States,  respectively,  in 
which  they  are  enrolled,  and  that  they  are  subject, 
both  in  their  civil  and  military  capacities,  to  the 
jurisdiction  and  laws  of  such  State,  except  so  far  as 
those  laws  are  controlled  by  acts  of  Congress  con- 
stitutionally made.  Congress  has  power  to  provide 
for  organizing,  arming,  and  disciplining  the  militia  ; 
and  it  is  presumable,  that  the  framers  of  the  consti- 
tution contemplated  a  full  exercise  of  all  these  pow- 
ers. Nevertheless,  if  Congress  had  declined  to  ex- 
ercise them,  it  was  competent  to  the  State  govern- 
ments to  provide  for  organizing,  arming,  and  disci- 
plining their  respective  militia,  in  such  manner  as 
they  might  think  proper.  But  Congress  has  pro- 
vided for  all  these  subjects,  in  the  way  which  that 
body  must  have  supposed  the  best  calculated  to  pro- 
mote the  general  welfare,*  and  to  provide  for  the  na- 
tional defence.     After  this,  can  the  State  govern- 
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• 

i!!^L,  naents  enter  upon  the  same  ground-— provide  for  the 
same  objects  as  they  may  think  proper,  and  punish 
in  their  own  way  violations  of  the-  laws  they  have 
so  enacted?  The  affirmative  of  this  question  is 
asserted  by  the  defendant's  counse),  who,  it  is  under- 
stood, contend,  that  unless  such  State  laws  are  in 
direct  contradiction  to  those  of  the  United  States, 
they  are  not  repugnant  to  the  Constitution  of  the 
United  States. 

From  this  doctrine,  I  must,  for  one,  be  permitted 
to  dissent.  The  two  ljaws  may  not  be  in  such 
absolute  opposition  to  each  other,  as  to  render 
the  one  incapable  of  execution,  without  violating 
the  injunctions  of  the  other ;  and  yet,  the  will  of 
the  one  legislature  may  be  in  direct  collision  with 
that  of  the  other.  This  will  is  to  be  discovered  as 
well  by  what  the  legislature  has  not  declared,  as  by 
what  they  have  expressed.  Congress,  for  example, 
has  declared,  that  the  punishment  for  disobedience 
of  the  act  of  Congress,  shall  be  a  certain  fine;  if  that 
provided  by  the  State  legislature  for  the  same  offence 
be  a  similar  fine,  with  the  addition  of  imprisonment 
or  death,  the  latter  law  would  not  prevent  the  for- 
mer from  being  carried  into  execution,  and  may  be 
said,  therefore,  not  to  be  repugnant  to  it.  But  surely 
the  will  of  Congress  is,  nevertheless,  thwarted  and 
opposed. 

This  question  does  not  so.  much  involve  a  contest 
for  power  between  the  two  governments,  as  the 
rights  and  privileges  of  the  citizen,  secured  to  him 
by  the  Constitution  of  the  United  States,  the  benefit 
of  which  he  may  lawfully  claim. 
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if,  in  a  specified  case,  the  people  have  thought  **» 
proper  to  bestow  certain  powers  on  Congress  as  the 
safest  depositary  of  them,  and  Congress  hjis  legis- 
lated within  the  scope  of  them,  the  people  have  rea- 
son to  complain  that  the  same  powers  should  be  ex* 
«rcised  at  the  same  time  by  the  State  legislatures. 
To  subject  them  to  the  operation  of  two  laws  upon 
the  same  subject,  dictated  by  distinct  wills,  particu- 
larly in  a  case  inflicting  pains  and  penalties,  is,  to 
my  apprehension,  something  very  much  like  oppres- 
sion, if  not  worse.  In  short,  I  am  altogether  inca- 
pable of  comprehending  how  two  distinct  wills  can, 
at  the  same  time,  be  exercised  in  relation  to  the 
same  subject,  to  be  effectual,  and  at  the  same  time 
compatible  with  each  other.  If  they  correspond  in 
every  respect,  then  the  latter  is  idle  and  inoperative ; 
if  they  differ,  they  must,  in  the  nature  of  things, 
oppose  each  other,  so  far  as  they  do  differ.  If  the 
one  imposes  a  certain  punishment  for  a  certain  of* 
fence,  the  presumption  is,  that  this  was  deemed  suf- 
ficient, and,  under  all  circumstances,  the  only  proper 
one.  If  the  other  legislature  impose  a  different 
punishment,  in  kind  or  degree,  I  am  at  a  loss  to  con- 
ceive how  they  can  both  consist  harmoniously  to* 
gether. 

I  admit  that  a  legislative  body  may,  by  different 
laws,  impose  upon  the  same  person,  for  the  same 
offence,  different  and  cumulative  punishments;  but 
then  it  is  the  will  of  the  same  body  to  do  so,  and  the 
second,  equally  with  the  first  law,  is  me  will  of  that 
body.  There  is,  therefore,  and  can  be,  no  opposition 
of  Willi     But  the  case  is  altogether  different,  where; 
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1820.      the  laws  flow  from  the  wills  of  distinct,  co-ordinate 
bodies. 

This  course  of  reasoning  is  intended  as  an  answer 
to  what  I  consider  a  novel  and  unconstitutional  doc* 
trine,  that  in  cases  where  the  State  governments 
have  a  concurrent  power  of  legislation  with  the  na- 
tional government,  they  may  legislate  upon  any  sub- 
ject on  which  Congress  has  acted,  provided  the  two 
laws  are  not  in  terms,  or  in  their  operation,  contradic- 
tory and  repugnant  to  each  other. 
•  Upon  the  subject  of  the  militia,  Congress  has  ex- 
ercised the  powers  conferred  on  that  body  by  the 
constitution,  as  fully  as  was  thought  right,  and  has 
thus  excluded  the  power  of  legislation  by  the  States 
on  these  subjects,  except  so  far  as  it  has  been  per- 
mitted by  Congress ;  although  it  should  be  conceded, 
that  important  provisions  have  been  omitted,  or  that 
others  which  have  been  made  might  have  been  more 
extended,  or  more  wisely  devised. 

There  still  remains  another  question  to  be  consi- 
dered, which  more  immediately  involves  the  merits 
of  this  cause.  Admit  that  the  legislature  of  Pennsyl- 
vania could  not  constitutionally  legislate  in  respect 
to  delinquent  militia  men,  and  to  prescribe  the  pu- 
nishment to  which  they  should  be  subject,  had  the  State 
Court  Martial  jurisdiction  over  the  subject,  so  as  to 
enforce  the  laws  of  Congress  against  these  delinquents  ? 

This,  it  will  be  seen,  is.a  different  question  from 
that  which  has  been  just  examined.  That  respects 
the  power  of  a  State  legislature  to  legislate  upon  a 
subject,  on  which  Congress  has  declared  its  will. 
This  concerns  the  jurisdiction  of  a  State  military  tri- 
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buna]  to  adjudicate  in  a  case  which  depends  on  a      182o- 
law  of  Congress,  and  to  enforce  it.  Houston 

It  has  been  already  shown  that  Congress  has  pre-  Mwre. 
scribed  the  punishment  to  be  inflicted  on  a  militia 
man  detached  and  called  forth,  but  who  has  refused 
to  march  ;  and  has  also  provided  that  Courts  Martial 
for  the  trial  of  such  delinquents,  to  be  composed  of 
militia  officers  only,  shall  be  held  and  conducted  in 
the  manner  pointed  out  by  the  rules  and  articles  of 
war. 

That  Congress  might  have  vested  the  exclusive 
jurisdiction  in  Courts  Martial  to  be  held  and  con- 
ducted as  the  laws  of  the  United  States  have  pre- 
scribed, will,  I  presume,  hardly  be  questioned.  The 
offence  to  be  punished  grows  out  of  the  constitution 
and  laws  of  the  United  States,  and  is,  therefore,  clearly 
a  case  which  might  have  been  withdrawn  from  the 
concurrent  jurisdiction  of  the  State  tribunals.  But 
an  exclusive  jurisdiction  is  not  given  to  Courts  Mar- 
tial, deriving  their  authority  under  the  national  go- 
vernment, by  express  words : — the  question  then  (and 
I  admit  the  difficulty  of  it)  occurs,  is  this  a  case  in 
which  the  State  Courts  Martial  could  exercise  juris- 
diction ? 

Speaking  upon  the  subject  of  the  federal  judiciary, 
the  Federalist  distinctly  asserts  the  doctrine,  that  the 
United  States,  in  the  course  of  legislation  upon  the 
objects  entrusted  to  their  direction,  may  commit  the 
decision  of  causes  arising  upon  a  particular  regula- 
tion to  the  federal  Courts  solely,  if  it  should  be 
deemed  expedient ;  yet  that  in  every  case,  in  which 
the   State  tribunals  should  not   be  expressly    ex- 
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1820.      eluded  by  the  acts  of  the  national  legislature,  they 
^^to^um     would,  of  course,  take  cognizance  of  the  causes  to 
which  those  acts  might  give  birth.a 

I  can  discover,  I  confess,  nothing  unreasonable  in 
this  doctrine ;  nor  can  I  perceive  any  inconvenience 
which  can  grow  out  of  it,  so  long  as  the  power  of 
Congress  to  withdraw  the  whole,  or  any  part  of  those 
cases,  from  the  jurisdiction  of  the  State  Courts,  is,  as 
I  think  it  must  be,  admitted. 

The  practice  of  the  general  government  seems 
strongly  to  confirm  this  doctrine ;  for  at  the  first  ses- 
sion of  Congress  which  commenced  after  the  adop- 
tion of  the  constitution,  the  judicial  system  was 
formed ;  and  the  exclusive  and  concurrent  jurisdic- 
tion conferred  upon  the  Courts  created  by  that  law, 
were  clearly  distinguished  and  marked ;  showing 
that,  in  the  opinion  of  that  body,  it  was  not  suffi- 
cient to  vest  an  exclusive  jurisdiction,  where  it  was 
deemed  proper,  merely  by  a  grant  of  jurisdiction 
generally.  In  particular,  this  law  grants  exclusive 
jurisdiction  to  the  Circuit  Courts  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United 
States,  except  where  the  laws  of  the  United  States 
should  otherwise  provide ;  and  this  will  account  for 
the  proviso  in  the  act  of  the  24th  of  February,  1 807, 
ch.  75.,'  concerning  the  forgery  of  the  notes  of 
the  Bank  of  the  United  States,  "  that  nothing  in 
that  act  contained  should  be  construed  to  deprive 
the  courts  of  the  individual  States  of  jurisdic- 
tion under  the  laws  of  the  several  States  over 
offences  made  punishable  by  that  act."  A  similar 
proviso  is  to  be  found  in  the  act  of  the  21st  of  April, 

a  Letters  o/Publius,  or  the  Federalist.     No.  92. 
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1806,  ch.  49.,  concerning  the  counterfeiters  of  im 
Ihe  current  coin  of  the  United  States.  It  is  clear 
that,  in  the  opinion  of  Congress,  this  saving  was 
necessary  in  order  to  authorize  the  exercise  of 
concurrent  jurisdiction  by  the  State  Courts  over 
those  offences ;  and  there  can  be  very  little  doubt  but 
that  this  opinion  was  well  founded.  The  judiciary 
act  had  vested  in  the  federal  courts  exclusive  juris- 
diction of  all  offences  cognizable  under  the  authority 
of  the  United  States,  unless  where  the  laws  of  the 
United  States  should  otherwise  direct.  The  States 
could  not,  therefore,  exercise  a  concurrent  jurisdic- 
tion in  those  cases,  without  coming  into  direct  col- 
lision with  the  laws  of  Congress.  But  by  these  sa- 
vings Congress  did  provide,  that  the  jurisdiction  of 
the  federal  Courts  in  the  specified  cases  should  not 
be  exclusive  ;  and  the  concurrent  jurisdiction  of  the 
State  Courts  was  instantly  restored,  so  far  as,  under 
State  authority,  it  could  be  exercised  by  them. 

There  are  many  other  acts  of  Congress  which  per- 
mit jurisdiction  over  the  offences  therein  described, 
to  be  exercised  by  State  magistrates  and  Courts  ;  not, 
I  presume,  because  such  permission  was  considered 
to  be  necessary  under  the  constitution,  in  order  to  vest 
a  concurrent  jurisdiction  in  those  tribunals ;  but  be- 
cause, without  it,  the  jurisdiction  was  exclusively 
vested  in  the  national  Courts  by  the  judiciary  act,  and 
consequently  could  not  be  otherwise  exercised  by 
the  State  Courts.  For  1  hold  it  to  be  perfectly  clear, 
that  Congress  cannot  confer  jurisdiction  upon  any 
Courts,  tut  such  as  exist  under  the  constitution  and 
laws  of  the  United  States,  although  the  State  Courts 
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1820.       may  exercise  jurisdiction  on  cases  authorized  by  the 
^^^toa    laws  of  the  State,  and  not  prohibited  by  the  exclusive 
jurisdiction  of  the  federal  Courts. 

What,  then,  is  the  real  object  of  the  law  of  Penn- 
sylvania which  we  are  considering  ?  I  answer,  to 
confer  authority  upon  a  State  Court  Martial  to  en- 
force the  laws  of  the  United  States  against  delinquent 
militia  men,  who  had  disobeyed  the  call  of  the  Pre- 
sident to  enter  into  the  service  of  the  United  States ; 
for,  except  the  provisions  for  vesting  this  jurisdiction 
in  such  a  Court,  this  act  is,  in  substance,  a  re-enact- 
ment of  the  acts  of  Congress,  as  to  the  description  of 
the  offence,  the  nature  and  extent  of  the  punishment, 
and  the  collection  and  appropriation  of  the  fines  im- 
posed. 

Why  might  not  this  Court  Martial  exercise  the  au- 
thority thus  veste^  in  it  by  this  law  ?  As  to 
crimes  and  offences  against  the  United  States,  the 
law  of  Congress  had  vested  the  cognizance  of  them 
exclusively  in  the  federal  Courts.  The  State  Courts, 
therefore,  could  exercise  no  jurisdiction  whatever 
over  such  offences,  unless  where,  in  particular  cases, 
other  laws  of  the  United  States  had  otherwise  pro- 
vided ;  and  wherever  such  provision  was  made,  the 
claim  of  exclusive  jurisdiction  to  the  particular  cases 
was  withdrawn  by  the  United  States,  and  the  con- 
current jurisdiction  of  the  State  Courts  was  eo  instanti 
restored,  not  by  w^y  of  grant  from  the  national  go- 
vernment, but  by  the  removal  of  a  disability  before 
imposed  upon  the  State  tribunals. 

But  military  offences  are  not  included  m  the  act 
of  Congress,  conferring  jurisdiction  upon  the  Circuit 
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and  District  Courts  ;  no  person  has  ever  contended  iwo. 
that  such  offences  are  cognizable  before  the  common 
law  Courts.  The  militia  laws  have,  therefore,  pro- 
vided, that  the  offence  of  disobedience  to  the  Pre- 
sident's call  upon  the  militia,  shall  be  cognizable  by 
a  Court  Martial  of  the  United  States;  but  an  ex- 
clusive cognizance  is  not  conferred  upon  that  Court, 
as  it  had  been  upon  the  common  law  Courts  as  to 
other  offences,  by  the  judiciary  act.  It  follows,  then, 
as  I  conceive,  that  jurisdiction  over  this  offence  re- 
mains to  be  concurrently  exercised  by  the  national 
and  State  Courts  Martial,  since  it  is  authorized  by 
the  laws  of  the  State,  and  not  prohibited  by  those  of 
the  United  States.  Where  is  the  repugnance  of  the 
one  law  to  the  other  ?  The  jurisdiction  was  clearly 
concurrent  over  militia  men,  not  engaged  in  the  ser- 
vice of  the  United  States ;  and  the  acts  of  Congress 
have  not  disturbed  this  state  of  things,  by  asserting 
an  exclusive  jurisdiction.  They  certainly  have  not 
done  so  in  terms ;  and  I  do  not  think  that  it  can  be 
made  out  by  any  fair  construction  of  them.  The 
act  of  1795  merely  declares,  that  this  offence  shall 
be  tried  by  a  Court  Martial.  This  was  clearly  not 
exclusive ;  but,  on  the  contrary,  it  would  seem  to 
import,  that  such  Court  might  be  held  under  nation- 
al, or  State  authority. 

The  act  of  1814  does  not  render  the  jurisdiction 
necessarily  exclusive.  It  provides,  that  Courts  Mar- 
tial for  the  trial  of  militia,  drafted  and  called  forth, 
shall,  when  necessary,  be  appointed,  held,  and  con- 
ducted, in  the  manner  prescribed  by  the  rules  of  war. 

If  the  mere  assignment  of  jurisdiction  to  a  particu- 
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im  lar  Court,  does  not  necessarily  render  it  exclusive, 
as  I  have  already  endeavoured  to  prove,  then  it  would 
follow,  that  this  law  can  have  no  such  effect ;  unless, 
indeed,  there  is  a  difference  in  this  respect  between 
the  same  language,  when  applied  to  military,  and  to 
civil  Courts ;  and  if  there  be  a  difference,  I  have  not 
been  able  to  perceive  it.  But  the  law  uses  the  ex* 
pression  "  when  necessary  ?"  How  is  this  to  be 
understood  ?  It  may  mean,  I  acknowledge,  whene- 
ver there  are  delinquents  to  try ;  but,  surely,  if  it  im* 
port  no  more  than  this,  it  was  very  unnecessarily 
used,  since  it  would  have  been  sufficient  to  say,  that 
Courts  Martial  for  the  trial  of  militia  called  into  ser- 
vice, should  be  formed  and  conducted  in  the  manner 
prescribed  by  the  law.  The  act  of  1795,  had  de- 
clared who  were  liable  to  be  tried,  but  had  not  said 
with  precision  before  what  Court  the  trial  should  be 
had.  This  act  describes  the  Court ;  and  the  two 
laws  being  construed  together,  would  seem  to  mean 
that  every  such  delinquent  as  is  described  in  the  act 
of  1795,  should  pay  a  certain  fine,  to  be  determined 
and  adjudged  by  a  Court  Martial,  to  be  composed  of 
militia  officers,  to  be  appointed  and  conducted  in  the 
manner  prescribed  by  the  articles  of  war.  These 
words,  when  necessary,  have  no  definite  meaning,  if 
they  are  confined  to  the  existence  of  cases  for  trial 
before  the  Court.  But  if  they  be  construed  (as  I  think 
they  ought  to  be)  to  apply  to  trials  rendered  necessary 
by  the  omission  of  the  States  to  provide  for  State 
Courts  Martial  to  exercise  a  jurisdiction  in  the  case, 
or  of  such  Courts  to  take  cognizance  of  them,  when 
so  authorized,  they  have  an  important,  and  a  useful 
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meaning.  If  the  State  Court  Martial  proceeds  to  low. 
take  cognizance  of  the  cases,  it  may  not  appear  ne- 
cessary to  the  proper  officer  in  the  service  of  the 
United  States,  to  summon  a  Court  to  try  the  same 
cases ;  if  they  do  not,  or  for  want  of  authority  can- 
not try  them,  then  it  may  be  deenfed  necessary  to 
convene  a  Court  Martial  under  the  articles  of  war, 
to  take,  and  to  exercise  the  jurisdiction. 

There  are  two  objections  which  were  made  by  the 
plaintiff's  counsel,  to  the  exercise  of  jurisdiction  in 
this  case,  by  the  State  Court  Martial,  which  remain 
to  be  noticed. 

.  1.  It  was  contended,  that  if  the  exercise  of  this 
jurisdiction  be  admitted,  that  the  sentence  of  the 
Court  would  either  oust  the  jurisdiction  of  the 
United  States'  Court  Martial,  or  might  subject 
the  accused  to  be  twice  tried  for  the  sam*  of- 
fence. To  this  I  answer,  that,  if  the  jurisdiction 
of  the  two  Courts  be  concurrent,  the  sentence  of 
either  Court,  either  of  conviction  or  acquittal,  might 
be  pleaded  in  bar  of  the  prosecution  before  the  other, 
as  much  so  as  the  judgment  of  a  State  Court,  in  a 
civil  case  of  concurrent  jurisdiction,  may  be  pleaded 
in  bar  of  an  action  for  the  same  cause,  instituted  in 
a  Circuit  Court  of  the  United  States. 

Another  objection  is,  that  if  the  State  Court  Mar- 
tial had  authority  to  try  these  men,  the  Governor  of 
that  State,  in  case  of  conviction,  might  have  par- 
doned them.  I  am  by  no  means  satisfied  that  he 
could  have  done  so ;  but  if  he  could,  this  would  only 
furnish  a  reason  why  Congress  should  vest  the  ju- 
risdiction in  these  cases,  exclusively  in  a  Court  Mar- 
tial acting  under  the  authority  of  the  United  States. 
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1820.  Upon  the  whole,  I  am  of  opinion,  after  the  most 

laborious  examination  of  this  delicate  question,  that 
the  State  Court  Martial  had  a  concurrent  jurisdic- 
tion with  the  tribunal  pointed  out  by  the  acts  of  Con- 
gress to  try  a  militia  man  who  had  disobeyed  the 
call  of  the  President,  and  to  enforce  the  laws  of  Con- 
gress against  such  delinquent ;  and  that  this  authority 
will  remain  to  be  so  exercised  until  it  shall  please 
Congress  to  vest  it  exclusively  elsewhere,  or  until 
the  State  of  Pennsylvania  shall  withdraw  from  their 
.Court  Martial  the  authority  to  take  such  jurisdiction. 
At  all  events,  this  is  not  one  of  those  clear  cases  of 
repugnance  to  the  Constitution  of  the  United  States, 
where  I  should  feel  myself  at  liberty  to  declare  the 
law  to  be  unconstitutional ;  the  sentence  of  the  Court 
coram  non  judice ;  and  the  judgment  of  the  Su- 
preme Court  of  Pennsylvania  erroneous  on  these 
grounds. 

Two  of  the  judges  are  of  opinion,  that  the  law 
in  question  is  unconstitutional,  and  that  the  judgment 
below  ought  to  be  reversed. 

The  other  judges  are  of  opinion,  that  the  judg- 
ment ought  to  be  affirmed ;  but  they  do  not  concur 
in  all  respects  in  the  reasons  which  influence  my 
opinion. 

Mr.  Justice  Johnson.  It  is  not  very  easy  to  form 
a  distinct  idea  of  what  the  question  in  this  case  really 
is.  An  individual  having  offended  against  a  law  of 
his  own  State,  has  been  cited  before  a  Court  constitu- 
ted under  the  laws  of  that  State,  and  there  convicted 
and  fined.    His  complaint  is,  that  his  offence  was  an 
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offence  against  the  laws  of  the  United  States,  that  he      isso. 
is  liable  to  be  punished  under  those  laws,  and  can- 
Hot,  therefore,  be  constitutionally  punished  under 
the  laws  of  his  own  State. 

If  any  right  secured  to  him  under  the  State  con- 
stitution has  been  violated,  it  is  not  our  affair.  His 
complaint  before  this  Court  must  be  either  that  some 
law,  or  some  constitutional  provision  of  the  United 
States,  has  been  violated  in  this  instance ;  or  he  must 
seek  elsewhere  for  redress.  This  Court  can  relieve 
bim  only  upon  the  supposition  that  the  State  law 
under  which  he  has  been  fined  is  inconsistent  with 
some  right  secured  to  him,  or  secured  to  the  United 
States,  under  the  constitution.  Now,  the  United 
States  complain  of  nothing ;  the  act  of  Pennsylvania 
was  a  candid,  spontaneous,  ancillary  effort  in  the  ser- 
vice of  the  United  States ;  and  all  the  plaintiff  in 
error  has  to  complain  of  is,  that  he  has  been  pu- 
nished by  a  State  law,  when  he  ought  to  have  been 
punished  under  a  law  of  the  United  States,  which  he 
contends  he  has  violated. 

I  really  have  not  been  able  to  satisfy  myself  that 
it  is  any  case  at  all  for  the  cognizance  of  this  Court ; 
but  from  respect  for  the  opinion  of  others,  I  will  pro- 
ceed to  make  some  remarks  on  the  questions  which 
have  been  raised  in  the  argument. 

Why  may  not  the  same  offence  be  made  punisha- 
ble both  under  the  laws  of  the  States,  and  of  the 
United  States  ?  Every  citizen  of  a  State  owes  a 
double  allegiance ;  he  enjoys  the  protection  and  par- 
ticipates in  the  government  of  both  the  State  and  the 
United  States.     It  is  obvious,  that  in  those  cases  in 
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1820.       which  the  United  States  may  exercise  the  right  of 

^u^C^   exclusive  legislation,  it  will  rest  with  Congress  to  de- 

v.        termine  whether  the  general  government  shall  ex* 

Moore*  .  . 

ercise  the  right  of  punishing  exclusively,  or  leave  the 
States  at  liberty  to  exercise  their  own  discretion. 
But  where  the  United  States  cannot  assume,  or 
where  they  have  not  assumed,  this  exclusive  exercise 
of  power,  I  cannot  imagine  a  reason  why  the  States 
may  not  also,  if  they  feel  themselves  injured  by  the 
same  offence,  assert  their  right  of  inflicting  punish- 
ment also.  In  cases  affecting  life  or  member,  there 
is  an  express  restraint  upon  the  exercise  of  the  pu- 
nishing power.  But  it  is  a  restriction  which  operates 
equally  upon  both  governments ;  and  according  to  a 
very  familiar  principle  of  construction,  this  exception 
would  seem  to  establish  the  existence  of  the  general 
right.  The  actual  exercise  of  this  concurrent  right 
of  punishing  is  familiar  to  every  day's  practice.  The 
laws  of  the  United  States  have  made  many  offences 
punishable  in  their  Courts,  which  were  and  still  con- 
tinue punishable  under  the  laws  of  the  States.  Wit- 
ness the  case  of  counterfeiting  the  current  coin  of 
the  United  States,  under  the  act  of  April  21st,  1806, 
in  which  the  State  right  of  punishing  is  expressly 
recognized  and  preserved.  Witness  also  the  crime 
of  robbing  the  mail  on  the  highway,  which  is  un- 
questionably cognizable  as  highway-robbery  under 
the  State  laws,  although  made  punishable  under 
those  of  the  United  States. 

With  regard  to  tailitia  men  ordered  into  service, 
there  exists  a  peculiar  propriety  in  leaving  them  sub- 
ject to  the  coercive  regulations  of  both  governments. 
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The  safety  of  each  k  so  worked  up  with  that  of  all  isso. 
the  States,  and  the  honour  and  peculiar  safety  of  a 
particular  State  may  so  often  be  dependant  upon  the 
alacrity  with  which  her  citizens  repair  to  the  field, 
that  the  most,  serious  mortifications  and  evils  might 
result  from  refusing  the  right  of  lending  the  strength 
of  the  State  authority  to  quicken  their  obedience  to 
the  calls  of  the  United  States. 

But,  k  is  contended,  if  the  States  can  at  all  legis- 
late or  adjudicate  on  the  subject,  they  may  affect  to 
aid,  when  their  real  object  is  nothing  less  than  to 
embarrass,  the  progress  of  the  general  government 

I  acknowledge  myself  at  a  loss  to  imagine  how 
this  could  ever  be  successfully  attempted.  Opposi- 
tion, whether  disguised  or  real,  is  the  same  thing.  It 
is  true,  if  we  could  admit  that  an  acquittal  in  the 
State  Courts  could  be  pleaded  in  bar  to  a  prosecu- 
tion in  the  Courts  of  the  United  States,  the  evil  might 
occur.  But  this  is  a  doctrine  which  can  only  be 
maintained  on  the  ground  that  an  offence  against 
the  laws  of  the  one  government,  is  an  offence  against 
the  other  government ;  and  can  surely  never  be  suc- 
cessfully asserted  in  any  instances  but  those  in  which 
jurisdiction  is  vested  in  the  State  Courts  by  statutory 
provisions  of  the  United  States.  In  contracts,  the 
law  is  otherwise.  The  decision  of  any  Court  of  com- 
petent jurisdiction  is  final,  whatever  be  the  govern- 
ment that  gives  existence  to  the  Court.  But  crimes 
against  a  government  are  only  cognizable  in  its 
own  Courts,  or  in  those  which  derive  their  right 
of  holding  jurisdiction  from  the  offended  govern- 
ment. 
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1S20.  Yet,  were  it  otherwise,  I  cannot  perceive  with  what 

^J^^    correctness  we  can,  from  the  possible  abuse  of  a 
t.        power,  reason  away  the  actual  possession  of  it  in 
the  States.    Such  considerations  were  only  proper  for 
the  ears  of  those  who  established  the  actual  distribu- 
tion of  powers  between  the  States  and  the  United 
States.     The  absurdities  that  might  grow  out  of  an 
affected  co-operation  in  the  States,  with  a  real  view 
to  produce  embarrassment,  furnish  the  best  guaranty 
against  the  probability  of  its  ever  being  attempted,  and 
the  surest  means  of  detecting  and  defeating  it.    We 
may  declare  defects  in  the  constitution,  without  being 
justly  chargeable  with  creating  them;  but  if  they  ex- 
ist, it  is  not  for  us  to  correct  them.     In  the  present 
instance,  I  believe  the  danger  imaginary,  and  if  it  is 
not,  it  must  pass  ad  aliud  exan%en. 
.  But  whatever  be  the  views  entertained  on  this 
question,  I  am  perfectly  satisfied  that  the  individual 
in  this  case  was  not  amenable  to  any  law  of  the  Uni- 
ted States.    Both  that  there  was  no  law  of  the  Uni- 
ted States  that  reached  bis  case,  and  that  there  was 
nothing  done  or  intended  to  be  done  by  the  govern- 
ment of  the  United  States,  to  bring  him  within  their 
laws,  before  he  reached  the  place  of  rendezvous. 

It  is  obvious  that  there  are  two  ways  by  which  the 
militia  may  be  called  into  service ;  the  one  is  under 
State  authority,  the  other  under  authority  of  the 
United  States.  The  power  of  Congress  over  the 
militia  is  limited  but  by  two  reservations  in  favour 
of  the  States,  viz.  the  right  of  officering  and  that  of 
training  them.  When  distributed  by  the  States  un- 
der their  own  officers  the  general  government  have 
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the  right,  if  they  choose  to  exercise  it,  of  designating  iwo. 
both  the  officer  and  private  who  shall  serve,  and  to 
call  him  forth  or  punish  him  for  not  coming.  But 
the  possession  of  this  power,  or  even  the  passing  of 
laws  in  the  exercise  of  it,  does  not  preclude  the  ge- 
neral government  from  leaning  upon  the  State  au- 
thority, if  they  think  proper,  for  the  purpose  of  call- 
ing the  militia  into  service.  They  may  command  or 
request ;  and  in  the  case  before  us,  they  obviously 
confined  themselves  to  the  latter  mode.  Indeed,  ex- 
tensive as  their  power  over  the  militia  is,  the  United 
States  are  obviously  intended  to  be  made  in  some 
measure  dependant  upon  the  States  for  the  aid  of  this 
species  of  force.  For,  if  the  States  will  not  officer 
or  train  their  men,  there  is  no  power  given  to  Con- 
gress to  supply  the  deficiency. 

The  method  of  calling  forth  the  militia  by  requisi- 
tion, is,  it  is  believed,  the  only  one  hitherto  resorted 
to  in  any  instance.  Being  partially  dependant  upon 
the  integrity  of  the  States,  the  general  government 
has  hitherto  been  satisfied  to  rest  wholly  on  that  in- 
tegrity, and,  except  in  very  few  instances,  has  never 
been  disappointed.  The  compulsory  power  has  been 
in  its  practice  held  in  reserve,  as  only  intended  for 
use  when  the  other  shall  fail.  Historically  it  is  known 
that  the  act  of  1795  was  passed  with  a  view  to  a 
state  of  things  then  existing  in  the  interior  of  Penn- 
sylvania, when  it  became  probable  that  the  President 
of  the  United  States  would  have  to  exert  the  autho- 
rity of  the  general  government  immediately  on 
detached  portions  of  the  officers  or  militia  of  the 
Union,   to  aid   in,  the  execution  of  th$   laws  of 
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1320.  the  United  States.  And  instances  may  still  occur  in 
which  the  exercise  of  that  power  may  become  neces* 
sary  for  the  same  purpose.  But,  whenever  bodies 
of  militia  have  been  called  forth  for  the  purposes  of 
general  defence,  it  is  believed,  that  in  no  instance  has 
it  been  done  otherwise  than  by  requisition,  the  only 
mode  practised  toward  the  States  from  the  com- 
mencement of  the  revolution  to  the  present  day. 
That  it  Was  the  mode  intended  to  be  pursued  in  this 
case,  is  obvious  from  the  perusal  of  the  letter  of  the 
Secretary  of  War  to  the  Governor  of  Pennsylva- 
nia/   The  words  made  use  of  are :  u  The  President 


*  Letter  from  the  Secretary  of  War,  to  the  Governor  of  Penn- 
sylvania. 

"  War  Department,  July  4,  1814. 

"  Sir, 

"  The  late  pacification  in  Europe  offers  to  the  enemy  a  Urge 
disposable  force,  both  naval  and  military,  and  with  it  the  means 
of  giving  to  the  war  here,  a  character  of  new  and  increased 
activity  and  extent. 

"  Without  knowing,  with  certainty,  that  each  will  be  its  ap- 
plication, and  still  less,  that  any  particular  point  or  points  will 
become  objects  of  attack ;  the  President  has  deemed  it  advisa- 
ble, as  a  measure  of  precaution,  to  strengthen  ourselves  on  the 
line  of  the  Atlantic  ;  and  (as  the  principal  means  of  doing  this 
will  be  found  in  the  militia)  to  invite  the  executives  of  certain 
States  to  organize  and  hold  in  readiness  foe  immediate  service 
a  corps  of  ninety-three  thousand  five  hundred  men,  under  the 
laws  of  the  28th  of  February,  1705,  and  the  18th  of  April, 
1814. 

"  The  enclosed  detail  will  show  your  Excellency  what,  un- 
der this  requisition,  will  be  the  quota  of  Pennsylvania.  As  far 
as  volunteer  uniform  companies  can  be  found,  they  will  be  pre- 
ferred.    The  expediency  of  regarding  (as  well  in  the  designs* 
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jkas  deemed  it  adrisable  to  invite  the  Executives  of      iwo. 
certain  States  to  organize/'  &c. :    Words  which  no 
military  man  would  construe  into  a  military  com- 
mand. 

It  is  true,  that  this  letter  also  refers  to  the  acts  of 
1793  and  1814,  as  the  authority  under  which  the  ro» 
quisition  is  made,  and  the  act  of  1795  authorises  the 
President  to  issue  his  order  for  that  purpose:  but 
this  makes  no  difference  in  the  case ;  it  only  leaves, 
him  the  power,  of  proceeding  by  order  if  be  thinks 
proper,  without  enjoining  that  mode,  or  depriving 
iim  of  the  option  to  pursue  the  other  mode  as  long 
as  the  principles  upon  which  the  States  acted  were 
such  as  to  render  it  advisable.  Or,  if  the  construc- 
tion be  otherwise,  the  result  only  will  be,  that  the 
President  has  not  pursued  the  mode  pointed  out  by  that 
act,  and,  therefore,  has  not  brought  the  case  within  it. 

But  suppose  the  letter  of  the  Secretary  of  War 
was  intended  by  him  to  operate  as  an  order,  (although 
I  cannot  believe  that  Congress  ever  intended  an  or- 
der should  issue  immediately  to  the  Governor  of  a 

turns  of  the  militia,  as  of  their  places  of  rendezvous,)  the  points, 
the  importance  or  exposure  of  which  will  be  most  likely  to 
attract  the  views  of  the  enemy,  need  but  be  suggested. 

"  A  report  of  the  organization  of  your  quota,  when  comple* 
ted,  and  of  its  place,  or  places  of  rendezvous,  will  be  accepta- 
ble. 

"I  have  the  honour  to  be,  &c. 

(Signed)  "  JOHN  ARMSTRONG. 

"  P.  S.  The  points  to  be  defended,  by  the  quota  from  Penn- 
sylvania, wiU  be  the  shores  of  the  Delaware,  Baltimore,  and 
this  city." 


^» 
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1820.       State,)  how  is  this  individual  made  punishable  under 
the  acts  of  1795  and  1814? 

The  doctrine  must  be  admitted,  that  Congress  might, 
if  they  thought  proper,  have  authorized  the  issuing  of 
the  President's  order  even  to  the  Governor.  For  when 
the  constitution  of  Pennsylvania  makes  her  Governor 
commander  in  chief  of  the  militia,  it  must  subject  him 
in  that  capacity  (at  least  when  in  actual  service)  to  the 
orders  of  him  who  is  made  commander  in  chief  of 
all  the  militia  of  the  Union.  Yet  if  he  is  to  be  ad- 
dressed in  that  capacity,  and  not  as  the  general  organ 
or  representative  of  the  State  sovereignty,  surely  he 
has  a  right  to  be  apprised  of  it.  But  is  be  then  to 
be  charged  as  a  delinquent  ?  Where  is  the  law  that 
has  provided,  or  can  provide,  a  Court  Martial  for  his 
trial  ?  And  where  is  the  law  that  would  oblige  him 
to  consider  such  a  letter  as  this  a  military  order  ? 
It  would  then  seem  somewhat  strange,  if  he,  to  whom 
this  letter  was  immediately  addressed,  received  no 
order  from  the  President,  that  one  to  whom  his  pr- 
der  was  transmitted  through  fifty  grades,  should  yet 
be  adjudged  to  have  disobeyed  the  Presidents  order. 
But  the  situation  of  the  private  in  this  case,  is  still 
more  favourable.  It  must  be  recollected  we  are  now 
construing  a  penal  statute.  And  the  criminality  of 
the  person  charged,  depends  altogether  on  the  5th 
section  of  the  act  of  1795.  The  1st  section  of  the 
act  of  1814,  makes  no  difference  in  this  particular, 
inasmuch  as  it  does  no  more  than  create  a  tribunal 
for  the  trial  of  crimes,  and  supposes  the  commission 
of  such  crimes  to  be  against  the  provisions  of  some 
existing  law.     The  command  of  the  President  then, 
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I  hold  to  have  been  indispensable  to  the  creation  of  1820. 
an  offence  under  the  5th  section  of  this  act.  But 
how  the  President  could,  in  the  actual  state  of  things, 
have  issued  such  a  command  to  the  private,  consist- 
ently with  the  provisions  of  this  act,  it  is  not  easy  to 
show.  For,  by  the  section  immediately  preceding  the 
5th,  it  is  provided,  "  That  no  officer,  non-commis- 
sioned officer  or  private  of  the  militia,  shall  be  com- 
pelled to  serve  more  than  three  months,  after  his  ar- 
rival at  the  place  of  rendezvous,  in  any  one  year, 
nor  more  than  in  due  rotation  with  every  other  able 
bodied  man  of  the  same  rank  in  the  battalion  to  which 
he  belongs."  Now,  what  was  meant  by  due  rotation  f 
and  how  was  the  President's  order  to  reach  the  in- 
dividual without  previously  establishing  this  due  ro- 
tation ?  I  admit,  that  this  rotation  may  have  been 
established,  through  the  aid  of  a  State  law ;  but  it 
became  indispensable  that  such  law  should  have  been 
authorized  or  adopted  by  some  law  of  Congress ; 
and  there  exists  no  law  that  I  know  of,  either  autho- 
rizing or  requiring  the  designation  or  distribution  by 
the  States,  which  this  law  contemplates.  On  a  call 
of  the  whole  militia,  there  Mfould  have  been  no  dif- 
ficulty ;  but  in  the  case  of  a  partial  call,  some  desig- 
nation legally  known  to  the  President  became  in* 
dispensable,  before  he  could  issue  his  orders  with 
that  precision  which  may  well  be  required  in  a  cri- 
minal prosecution.  And  this  probably  operated  as 
forcibly  as  considerations  of  comity,  in  determining 
the  government  to  proceed  by  the  ancient  mode  of 
requisition,  instead  of  addressing  the  executive  of 
Pennsylvania  in  the  language  of  command  and  an-* 

Vot.  V.  £ 
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mo.      thority ;  if,  indeed,  (what  I  will  not  readily  admit,) 
^^m    t'le  act  was  e?er  intended  to  apply  to  the  case  of  an 
*        immediate  order  to  the  executive. 

Moore 

Pursuing  the  same  course  of  reasoning  a  little  fur- 
ther, we  shall  also  be  led  to  the  conclusion,  that  neither 
could  there  be  a  Court  constituted  by  a  law  of  the  Uni- 
ted States  for  the  trial  of  this  offender.  I  hold  it  un- 
questionable, that  whenever,  in  the  statutes  of  any  go- 
vernment, a  general  reference  is  made  to  law,  either 
implicitly  or  expressly,  that  it  can  only  relate  to  the 
laws  of  the  government  making  this  reference.  Now 
the  only  act  which  it  is  pretended  vests  any  Court 
with  jurisdiction  of  offences  created  by  the  6th  sec- 
tion of  the  act  of  1795,  as  to  persons  not  yet  mus- 
tered into  service,  is  the  1st  section  of  the  act  of 
1814  The  4th  and  6th  sections  of  the  act  of  1 795, 
taken  together,  furnish  Courts  Martial  for  the  trial  of 
offences  committed  by  militia  employed  by  the  United 
States  ;  and  the  act  of  1814,  I  admit,; was  intended 
tor  act  upon  the  offences  of  those  who  were  not  yet 
in  actual  service,  but  had  been  called  into  service. 
Can  it,  on  any  legal  principle,  be  so  construed  as  to 
answer  the  end  proposed  ?  The  words  are,  "  That 
Courts  Martial  for  the  trial  of  militia,  drafted,  de- 
tached and  called  forth  for  the  service  of  the  United 
States,  shall  be  appointed,"  &c  But  how  drafted, 
detached,  and  called  forth  ?  Under  the  laws  of  the 
United  States,  or  of  Russia  ?  For  the  laws  of  the 
States,  unless  adopted  by  Congress,  are  no  more  the 
laws  of  the  United  States  than  those  of  any  foreign 
power*  There  is  nothing  in  this  act,  or  any  other 
act,  that  designates  the  drafting,  and  detaching,  or 
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calling  forth,  there  expressed  as  the  grounds  of  ju-  mo. 
risdiction,  as  a  drafting,  &c.  under  the  laws  of  a 
State.  Nor  would  it  have  had  such  a  drafting,  &c 
in  view,  if  it  was  intended  to  provide  for  punishing 
offences  against  the  provisions  of  the  act  of  1794; 
for,  in  that  act  it  is  required  to  be  a  calling  forth  by 
the  President,  not  by  State  authority.  And  this 
suggests  the  only  reasonable  exposition  that  can  be 
given  it,  consistent  with  the  principle,  that  it  must 
be  a  drafting,  detaching,  and  calling  forth  under  laws 
of  the  United  States.  If  we  can  find  a  sensible 
and  consistent  exposition,  we  are  bound  to  adopt  it 
as  the  only  one  intended. 

1  have  no  doubt,  that  under  the  powers  given  the 
President  by  the  act  of  1795,  and  under  the  restric- 
tion contained  in  the  4th  section  of  that  act,  it  was 
in  the  power  of  the  President  to  have  issued  orders 
to  the  Adjutant  General  of  Pennsylvania,  to  bring 
into  the  field  this  quota  of  militia,  and  to  have  pre- 
scribed the  manner  in  which  they  should  be  drafted 
and  detached  ;  and  had  this  been  done,  every  thing 
would  have  been  sensible  and  consistent,  and  the 
exigencies  of  both  these  laws  would  have  been  sa- 
tisfied. It  is  obvious,  that  the  act  of  1814  recog- 
nizes the  construction  which  makes  the  drafting, 
and  detaching,  as  necessary  to  precede  the  calling 
forth  ;  and  if  the  power  to  call  forth  existed  in  the 
President  alone,  it  would  seem  that  the  other  sub- 
ordinate, but  necessary  ancillary  powers  to  which 
this  act  has  relation,  must  have  existed  in  him  also, 
and  could  be  exercised  by  him,  or  under  his  autho- 
rity only.     Under  this  view  of  the  subject,  I  am  of 
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1820.      opinion,  that  a  Court  Martial  constituted  under  this 

vy^^/   act  of  April  18th,  1814,  could  not  legally  have  tried 

„  y<        this  individual,  because  he  was  not  drafted  and  de- 
Moore.  ' 

tached  under  the  meaning  of  that  act,  taken  in  con- 
nexion with  the  act  of  1795.  Neither,  in  my  opi- 
nion, was  the  calling  forth  such  as  was  in  the  con- 
templation of  that  act.  In  addition  to  the  reasons 
already  given  for  this  opinion,  exists  this  obvious  con- 
sideration. The  calling  forth  authorized  by  that  act 
is  to  be  expressed  by  an  order  from  the  President.  It 
is  disobedience  to  such  an  order  alone  that  is  made 
punishable  by  that  act  Now,  though  it  be  unques- 
tionable that  this  order  may  be  communicated  through 
any  proper  organ,  yet  it  must  be  communicated  to 
the  individual  as  an  order  from  the  President,  or  he 
is  not  brought  within  the  enactment  of  the  law,  nor 
put  on  his  guard  against  incurring  the  penalty.  But, 
from  first  to  last,  the  whole  case  makes  out  an  offence 
against  the  orders  of  the  Governor  of  Pennsylvania. 
It  does  not  appear,  that  the  order  communicated  to 
the  individual  was  made  to  assume  the  form  of  an 
order  from  the  President :  and  how,  in  that  case,  he 
could  have  been  held  guilty  of  having  violated  an 
order  from  the  President,  it  is  not  easy  to  conceive. 

For  these  reasons  I  am  very  clearly  of  opinion, 
that  neither  the  United  States,  nor  the  plaintiff  in 
error,  can  complain  of  the  infraction  of  any  consti- 
tutional right,  if  the  State  did  constitute  a  Court  for 
trying  offences  against  the  laws  of  the  United  States, 
or  ingraft  those  laws  into  its  own  code,  and  make 
offences  against  the  United  States  punishable  in  its 
Courts;  that  if  the  individual  has  any  cause  of  com- 
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plaint,  it  is  between  him  and  his  own  State  govern-  mo. 
ment :  And  that  even  were  it  otherwise,  .the  plaintiff 
in  error  does  not  make  out  such  a  case  here ;  inas- 
much as  the  general  government  could  not  have  had 
it  in  contemplation  to  bring  into  operation  the  penal 
provisions  of  the  act  of  1 795,  and  if  they  ♦had,  that 
they  did  not  pursue  the  steps-  ipdispensable  for  that 
purpose ;  therefore,  that  the  Court  Martial  by  which 
the  plaintiff  in  error  was  tried,  was  really  acting 
wholly  under  the  authority  of  State  laws,  punishing 
State  offences.    - 

But  it  is  contended,  that  if  the  States  do  pos- 
sess this  power  over  the  militia,  they  may  abuse 
it-  This  is  a  branch  of  the  exploded  doctrine, 
that  within  the  scope  in  which  Congress  may  legis- 
late, the  States  shall  not  legislate.  That  they  can- 
not, when  legislating  within  that  ceded  region  of 
power,  run  counter  to  the  laws  of  Congress,  is  denied 
by  no  one ;  but,  as  I  before  observed,  to  reason  against 
the  exercise  of  this  power  from  the  possible  abuse  of 
it,  is  not  for  a  court  of  justice.  When  instances  of 
this  opposition  occur,  it  will  be  time  enough  to  meet 
them.  The  present  was  an  instance  of  the  most , 
honourable  and  zealous  co-operation  with  the  gener 
ral  government.  The  legislature  of  Pennsylvania, 
influenced,  no  doubt,  by  views  similar  to  those  in 
which  I  have  presented  the  subject,  saw  the  defects 
in  the  means  of  coercing  her  citizens  into  the  ser- 
vice ;  and,  unwilling  to  bear  the  imputation  of  luke- 
warmness  in  the  common  cause,  legislated  on  the 
occasion  just  as  far  as  the  laws  of  the  United  States 
were  defective,  or  not  brought* into  operation.  And 
to  vindicate  her  disinterestedness,  she  even  gratui- 
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18£6.  tously  surrenders  to  the  United  States  the  fines  to 
be  inflicted.  To  have  paused  on  legal  subtleties  with 
the  enemy  at  her  door,  or  to  have  shrunk  from  duty 
under  shelter  of  pretexts  which  she  could  remove, 
Would  have  been  equally  inconsistent  with  her  cha- 
racter for  wisdom  and  for  candour. 

I  will  make  one  further  observation  in  order  to 
prevent  myself  from  being  misunderstood.  I  have 
observed,  that  the  Governors  of  States,  as  military 
commanders,  must  be  considered  as  subordinate  to 
the  President :  I  do  not  mean  to  intimate,  nor  have 
I  the  least  idea,  that  the  act  of  1 795  gives  authority 
to  the  President  to  issue  an  order  to  a  Governor  in 
that  capacity.  I  hold  the  opinion  to  be  absurd  ;  for 
he  comes  not  within  the  idea  of  a  militia  officer  in 
the  language  of  that  act.  If  he  is  so,  what  is  his 
grade  ?  He  will  not  be  included  under  any  title  of 
rank,  known  to  the  laws  of  the  United  States,  from 
the  highest  to  the  lowest.  And  how  is  be  to  be  tried  ? 
What  is  his  pay  ? — what  bis  punishment  ?  An  act 
which  authorizes  an  order  for  militia,  obviously  au- 
thorizes a  requisition.  And  if  the  purposes  of  the 
general  government  could  as  well  be  subserved  by 
depending  on  the  State  authority  for  calling  out 
the  militia,  there  was  no  reason  against  resorting  to 
that  authority  for  the  purpose.  But  the  power  of 
ordering  out  the  militia  is  an  alternative  given  to  the 
President  when  the  other  is  too  circuitous  or  likely 
to  fail.  In  that  case,  the  President  may  address  him- 
self to  the  Executive ;  and  having  obtained  through 
him  the  necessary  information  relative  to  the  distri- 
bution and  organization  of  the  militia,  may  proceed, 


Moot*. 
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under  his  own  immediate  orders,  to  draft  and  detach      1820. 
the  numbers  wanted*    And  thus  every  thing  in  the   Sjfa£!n 
act  becomes  sensible,  consistent,  and  adequate  to  the 
purposes  in  view,  with  the  sole  defect  intended  to 
have  been  remedied  by  the  1st  section  of  the  act  of 
1814. 

In  this  case,  it  will  be  observed,  that  there  is  no 
point  whatever  decided,  except  that  the  fine  was 
constitutionally  imposed  upon  the  plaintiff  in  error. 
The  course  of  reasoning  by  which  the  jodges  have 
reached  this  conclusion  are  various,  coinciding  in  but 
one  thing,  viz.,  that  there  is  no  error  in  the  judgment 
of  the  State  Court  of  Pennsylvania. 

» 

Mr.  Justice  Story.  The  only  question  which  is 
cognizable  by  this  Court  upon  this  voluminous  re- 
cord, arises  from  a  very  short  paragraph  in  the  close 
of  the  bill  of  exceptions.  It  there  appears  that  the 
plaintiff  prayed  the  State  Court  of  Common  Pleas 
to  instruct  the  jury,  that  the  first,  second,  and  third 
paragraphs  of  the  21st  section  of  the  statute  of 
Pennsylvania  of  the  28th  of  March,  1814,  «  90 
far  as  they  related  to  the  militia  called  into  the  ser- 
vice of  the  United  States,  under  the  laws  of  Con* 
gress,  and  who  failed  to  obey  the  orders  of  the  Pre* 
sidentof  the  United  States,  are  contrary  to  the  Con* 
stitution  of  the  United  States  and  the  laws  of  Con- 
gress made  in  pursuance  thereof,  and  are,  therefore, 
null  and  void."  The  Court  instructed  the  jury  that 
these  paragraphs  were  not  contrary  to  the  constitu- 
tion or  laws  of  the  United  States,  and  were,  there- 
fore, not  null  and  void.     This  opinion  has  been 
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1820.  affirmed  by  the  highest  State  tribunal  of  Pennsyl- 
vania, and  judgment  has  been  there  pronounced  in 
pursuance  of  it  in  favour  of  the  defendant.  The  cause 
stands  before  us  upon  a  writ  of  error  from  this  last 
judgment ;  and  the  naked  question  for  us  to  decide 
is,  whether  the  paragraphs  alluded  to  are  repugnant 
to  the  constitution '  or  laws  of  the  United  States ;  if 
so,  the  judgment  must  be  reversed ;  if  otherwise,  it 
ought  to  be  affirmed. 

'  Questions  of  this  nature  are  always  of  great  im- 
portance and  delicacy.  They  involve  interests  of  so 
much  magnitude,  and  of  such  deep  and  permanent 
public  concern,  that  they  cannot  but  be  approached 
with  uncommon  anxiety.  The  sovereignty  of  a 
State  in  the  exercise  of  its  legislation  is  not  to  be  im- 
paired, unless  it  be  clear  that  it  has  transcended  its 
legitimate  authority;  nor  ought  any  power  to  be 
sought,  much  less  to  be'  adjudged,  in  favour  of  the 
United  States,  unless  it  be  clearly  within  the  reach 
of  its  constitutional  charter.  Sitting  here,  we  are 
not  at  liberty  to  add  one  jot  of  power  to  the  national 
government  beyond  what  the  people  have  granted  by 
the  constitution ;  and,  on  the  other  hand,  we  are 
bound  to  support  that  constitution  as  it  stands,  and 
to  give  a  fair  and  rational  scope  to  all  the  powers 
which  it  clearly  contains. 

The  constitution  containing  a  grant  of  powers  in 
many  instances  similar  to  those  already  existing  in  the 
State  governments,  and  some  of  these  being  of  vital 
importance  also  to  State  authority  and  State  legisla- 
tion, it  is  not  to  be  admitted  that  a  mere  grant  of 
sttch  powers  in  affirmative  terms  to  Congress,  does, 


OF  THE  UNITED  STATES.  49 

per  se,  transfer  an  exclusive  sovereignty  on  such  sub*  1820. 
jects  to  the  latter.  On  the  contrary,  a  reasonable  in- 
terpretation of  that  instrument  necessarily  leads  to 
the  conclusion,  that  the  powers  so  granted  are  never 
exclusive  of  similar  powers  existing  in  the  States, 
unless  where  the  constitution  has  expressly  in  terms 
given  an  exclusive  power  to  Congress,  or  the  exer- 
cise of  a  like  power  is  prohibited  to  the  States,  or 
there  is  a  direct  repugnancy  or  incompatibility  in  the 
exercise  of  it  by  the  States.  The  example  of  the 
first  class  is  to  be  found  in  the  exclusive  legislation 
delegated  to  Congress  over  places.purchased  by  the 
consent  of  the  legislature  of  the  State  in  which  the 
same  shall  be,  for  forts,  arsenals,  dock-yards,  &c  ; 
of  the  second  class,  the  prohibition  of  a  State  to  coin 
money  or  emit  bills  of  credit ;  of  the  third  class,  as 
this  Court  have  already  held,  the  power  to  establish 
an  uniform  rule  of  naturalization,'  and  the  delegation 
of  admiralty  and  maritime  jurisdiction.6  In  all  other 
cases  not  falling  within  the  classes  already  mention- 
ed, it  seems  unquestionable  that  the  States  retain 
concurrent  authority  with  Congress,  not  only  upon 
the  letter  and  spirit  of  the  eleventh  amendment  of 
the  constitution,  but  upon  the  soundest  principles  of 
general  reasoning.  There  is  this  reserve,  however, 
that  in  cases  of  concurrent  authority,  where  the  laws 
of  the  States  and  of  the  Union  are  in  direct  and  ma- 
nifest collision  on  the  same  subject,  those  of  the 
Union  being  "  the  supreme  law  of  the  land,"  are  of 

a  Chirac  v.  Chirac,  2  Wheat.  259.  269. 
b  Martin  v.  Hunter,  1  Wheat.  304.  337.      And  see  The  Fede- 
ralist, No.  32. 
Vol.  V.  7 
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1820.  paramount  authority,  and  the  State  laws,  so  far,  and 
so  far  only,  as  such  incompatibility  exists,  must  neces- 
sarily yield. 

Such  are  the  genera]  principles  by  which  my  judg^ 
ment  is  guided  .in  every  investigation  on  constitu- 
tional points.  I  do  not  know  that  they  have  ever 
been  seriously  doubted.  They  commend  themselves 
by  their  intrinsic  equity,  and  have  been  amply  justi- 
fied by  the  opinions  of  the  great  men  under  whose 
guidance  the  constitution  was  framed,  as  well  as  by 
the  practice  of  the  government  of  the  Union.  To 
desert  them  would  be  to  deliver  ourselves  over  to 
endless  doubts  and  difficulties ;  and  probably  to  ha-* 
zard  the  existence  of  the  constitution  itself.  With 
these  principles  in  view,  let  the  question  now  before 
the  Court  be  examined. 

The  constitution  declares,  that  Congress  shall 
have  power  "  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrec- 
tions, and  repel  invasions ;"  and  "  to  provide  for  or- 
ganizing, arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  reserving  to  the 
States  respectively  the  appointment  of  the  officers, 
and  the  authority  of  training  the  militia  according 
to  the  discipline  prescribed  by  Congress." 

It  is  almost  too  plain  for  argument,  that  the  powes 
here  given  to  Congress  over  the  militia,  is  of  a  limit- 
ed nature,  and  confined  to  the  objects  specified  in 
these  clauses ;  and  that  in  all  other  respects,  and  for 
all  other  purposes,  the  militia  are  subject  to  the  con- 
trol and  government  of  the  State  authorities.,  Nor 
can  the  reservation  to  the  States  of  the  appointment 
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of  the  officers  and  authority  of  the  training  the  im 
militia  according  to  the  discipline  prescribed  by  Con- 
gress, be  justly  considered  as  weakening  this  con- 
clusion. That  reservation  constitutes  an  exception 
merely  from  the  power  given  to  Congress  "  to  pro- 
vide for  organizing,  arming,  and  disciplining  the 
militia  ;*  and  is  a  limitation  upon  the  authority, 
which  would  otherwise  have  devolved  upon  it  as  to 
the  appointment  of  officers.  But  the  exception  from 
a  given  power  cannot,  upon  any  fair  reasoning,  be 
considered  as  an  enumeration  of  all  the  powers 
which  belong  to  the  States  over  the  militia.  What 
those  powers  are  must  depend  upon  their  own 
constitutions ;  and  what  is  not  taken  away  by  the 
Constitution  of  the  United  States,  must  be  considered 
as  retained  by  the  States  or  the  people.  The  ex- 
ception then  ascertains  only  that  Congress  have  not, 
and  that  the  States  have,  the  power  to  appoint  the 
officers  of  the  militia,  and  to  train  them  according 
to  the  discipline  prescribed  by  Congress.  Nor  does 
it  seem  necessary  to  contend,  that  the  power  "  to 
provide  for  organizing,  arming,  an*  disciplining  the 
militia,"  is  exclusively  vested  in  Congress.  It  is 
.merely  an  affirmative  power,  and  if  not  in  its  own  na- 
ture incompatible  with  the  existence  of  a  like  power 
in  the  States,  it  may  well  leave  a  concurrent  power 
in  the  latter.  But  when  once  Congress  has  carried 
this  power  into  effect,  its  laws  for  the  organization, 
arming,  and  discipline  of  the  militia,  are  the  supreme 
law  of  the  land ;  and  all  interfering  State  regulations 
must  necessarily  be  suspended  in  their  operation.  It 
would  certainly  seem  reasonable,  that  in  the  absence 
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1820.  of  all  interfering  provisions  by  Congress  on  the  sub- 
ject, the  States  should  have  authority  to  organize, 
arm,  and  discipline  their  own  militia.  The  general 
authority  retained  by  them  over  the  militia  would 
seem  to  draw  after  it  these,  as  necessary  incidents* 
If  Congress  should  not  have  exercised  its  own  power* 
how,  upon  any  other  construction,  than  that  of  a  con- 
current power,  could  the  States  sufficiently  provide 
for  their  own  safety  against  domestic  insurrections, 
or  the  sudden  invasion  of  a  foreign  enemy  ?  They 
are  expressly  prohibited  from  keeping  troops  or  ships 
of  war  in  time  of  peace ;  and  this,  undoubtedly,  upon 
the  supposition,  that  in  such  cases  the  militia  would 
be  their  natural  and  sufficient  defence.  Yet  what 
would  the  militia  be  without  organization,  arms,  and 
discipline  ?  It  is  certainly  not  compulsory  upon 
Congress  to  exercise  its  own  authority  up 09  this 
subject.  The  time,  the  mode,  and  the  extent,  must 
rest  upon  its  means  and  sound  discretion.  If,  there- 
fore, the  present  case  turned  upon  the  question,  whe- 
ther a  State  might  organize,  arm,  and  discipline  its 
own  militia  in  thdhbsence  of,  or  subordinate  to,  the  re- 
gulations of  Congress,  I  am  certainly  not  prepared  to 
deny  the  legitimacy  of  such  an  exercise  of  autho- 
rity. It  does  not  seem  repugnant  in  its  nature  to 
the  grant  of  a  like  paramount  authority  to  Congress ; 
and  if  not,  then  it  is  retained  by  the  States.  The 
fifth  amendment  to  the  constitution,  declaring  that 
"  a  well  regulated  militia  being  necessary  to  the  se- 
curity of  a  free  State,  the  right  of  the  people  to  keep 
and  bear  arms  shall  not  be  infringed,'9  may  not,  per- 
haps, be  thought  to  have  any  important  bearing 
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on  this  point  If  it  have,  it  confirms  and  illustrates,  im 
rather  than  impugns  the  reasoning  already  suggested. 
But  Congress  have,  also,  the  power  to  provide 
"  for  governing  such  part  of  the  militia  as  may  be 
employed  in  the  service  of  the  United  States."  It 
has  not  been  attempted  in  argument,  to  establish  that 
this  power  is  not  exclusively  in  Congress ;  or  that 
the  States  have  a  concurrent  power  of  governing 
their  own  militia  when  in  the  service  of  the  Union. 
On  the  contrary,  the  reverse  has  been  conceded  both 
here  and  before  the  other  tribunals  in  which  this 
cause  has  been  so  ably  and  learnedly  discussed.  And 
there  certainly  are  the  strongest  reasons  for  this  con-* 
Wruction.  When  the  militia  is  called  into  the  actual 
service  of  the  United  States,  by  which  I  understand 
actual  employment  in  service,  the  constitution  de- 
clares, that  the  President  shall  be  the  commander  in 
chief.  The  militia  of  several  States  may,  at  the 
same  time,  be  called  out  for  the  public  defence  ;  and 
to  suppose  each  State  could  have  an  authority  to  go- 
vern its  own  militia  in  such  cases,  even  subordinate 
to  the  regulations  of  Congress,  seems  utterly  incon- 
sistent with  that  unity  of  command  and  action,  on 
which  the  success  of  all  military  operations  must 
essentially  depend.  There  never  could  be  a  stronger 
case  put  from  the  argument  of  public  inconvenience, 
against  the  adoption  of  such  a  doctrine.  It  is  scarcely 
possible,  that  any  interference,  however  small,  of  a 
State  under  such  circumstances  in  the  government  of 
the  militia,  would  not  materially  embarrass,  and  di- 
rectly, or  indirectly,  impugn  the  authority  of  the 
Union.     In  most  cases  there  would  be  an  utter  re- 
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iwo.  pugnancy.  It  would  seem,  therefore,  that  a  rational 
interpretation  must  construe  this  power  as  exclusive 
in  its  own  nature,  and  belonging  solely  to  Congress. 

The  remaining  clause  gives  Congress  power  "  to 
provide  for  calling  forth  the  militia  to  execute  the  laws 
of  the  Union,  suppress  insurrections,  and  repel  in- 
vasions." Does  this  clause  vest  in  Congress  an  ex- 
clusive power,  or  leave  to  the  States  a  concurrent 
power  to  enact  laws  for  the  same  purposes  ?  This 
is  an  important  question,  bearing  directly  on  the 
case  before  us,  and  deserves  serious  deliberation. 
The  plaintiff  contends,  that  the  power  is  exclusive  in 
Congress  ;  the  defendant,  that  it  is  not  # 

In  considering  this  question,  it  is  always  to  be* 
kept  in  view,  that  the  case  is  not  of  a  new  power 
granted  to  Congress  where  no  similar  power  already 
existed  in  the  States.  On  the  contrary,  the  States 
in  virtue  of  their  sovereignty,  possessed  general  au- 
thority over  their  own  militia ;  and  the  constitution 
carved  out  of  that  a  specific  power  in  certain  enu- 
merated cases.  But  the  grant  of  such  a  power  is  not 
necessarily  exclusive,  unless  the  retaining  of  a  con- 
current power  by  the  States  be  clearly  repugnant  to 
the  grant  It  does  not'  strike  me  that  there  is  any 
repugnancy  in  such  concurrent  power  in  the  States. 
Why  may  not  a  State  call  forth  its  own  militia  in  aid 
of  the  United  States,  to  execute  the  laws  of  the 
Union,  or  suppress  insurrections,  or  repel  invasions  ? 
It  would  certainly  seem  fit  that  a  State  might  so  do, 
where  the  insurrection  or  invasion  is  within  its  own 
territory,  and  directed  against  its  own  existence  or 
authority ;  and  yet  these  are'  cases  to  which  the  pow- 
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er  of  Congress  pointedly  applies.  And  the  execu-  is*), 
lion  of  the  laws  of  the  Union  within  its  territory 
may  not  be  less  vital  to  its  rights  and  authority,  than 
the  suppression  of  a  rebellion,  or  the  repulse  of  an 
enemy.  I  do  not  say  that  a  State  may  call  forth,  or 
claim  under  its  own  command,  that  portion  of  its 
militia  which  the  United  States  have  already  called 
forth,  and  hold  employed  in  actual  service.  There 
would  be  a  repugnancy  in  the  exercise  of  such  an 
authority  under  such  circumstances.  But  why  may 
it  not  call  forth,  and  employ  the  rest  of  its  militia  in 
aid  of  the  United  States,  for  the  constitutional  pur- 
poses ?  It  could  not  clash  with  the  exercise  of  the 
authority  confided  to  Congress ;  and  yet  that  it  must 
necessarily  clash  with  it  in  all  cases,  is  the  sole  ground 
upon  which  the  authority  of  Congress  can  be  deem- 
ed exclusive.  I  am  not  prepared,  to  assert,  that  a 
concurrent  power  is  not  retained  by  the  States  to 
provide  for  the  calling  forth  its  own  militia  as  auxili- 
ary to  the  power  of  Congress  in  the  enumerated  cases. 
The  argument  of  the  plaintiff  is,  that  when  a  poWer 
is  granted  to  Congress  to  legislate  in  specific  cases, 
for  purposes  growing  out  of  the  Union,  the  natural 
conclusion  is,  that  the  power  is  designed  to  be  ex- 
clusive.: That  the  power  is  to  be  exercised  for  the 
good  of  the  whole,  by  the  will  of  the  whole,  and 
consistent  with  the  interests  of  the  whole  ;  and  that 
these  objects  can  no  where  be  so  clearly  seen,  or  so 
thoroughly  weighed  as  in  Congress,  where  the  whole 
nation  is  represented.  But  the  argument  proves  too 
much ;  and  pursued  to  its  full  extent,  it  would  esta- 
blish, that  all  the  powers  granted  to  Congress  are 
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1?^1  v  exclusive,  unless  where  concurrent  authority  is  ex- 
pressly reserved  to  the  States.  But  assuming  the 
States  to  possess  a  concurrent  power  on  this  subject, 
still  the  principal  difficulty  remains  to  be  considered. 
It  is  conceded  on  all  sides,  and  is,  indeed,  beyond  all 
reasonable  doubt,  that  all  State  laws  on  this  subject 
are  subordinate  to  those  constitutionally  enacted  by 
Congress,  and  that  if  there  be  any  conflict  or  repug- 
nancy between  them,  the  State  laws  to  that  extent 
are  inoperative  and  void.  And  this  brings  us  to  a 
consideration  of  the  actual  legislation  of  Congress, 
and  of  Pennsylvania,  as  to  the  point  in  controversy. 

In  the  execution  of  the  power  to  provide  for  the 
calling  forth  of  the  militia,  it  cannot  well  be  denied, 
that  Congress  may  pass  laws  to  make  its  call  effec- 
tual, to  punish  disobedience  to  its  call,  to  erect  tribu- 
nals for  the  trial  of  offenders,  and  to  direct  the  modes 
of  proceeding  to  enforce  the  penalties  attached  to 
such  disobedience.  In  its  very  essence  too,  the  of- 
fence created  by  such  laws  must  be  an  offence  ex- 
clusively against  the  United  States,  since  jt  grows 
solely  out  of  the  breach  of  duties  due  to  the  United 
States,  in  virtue  of  its  positive  legislation.  To  deny 
the  authority  of  Congress  to  legislate  to  this  extent, 
would  be  to  deny  that  it  had  authority  to  make  all 
laws  necessary  and  proper  to  carry  a  given  power 
into  execution ;  to  require  the  end,  and  yet  deny  the 
only  means  adequate  to  attain  that  end.  Such  a 
construction  of  the  constitution  is  wholly  inadmis- 
sible. 

The  authority  of  Congress  being  then  unques- 
tionable, let  vs  see  to  what  extent,  and  in  what 
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manner  it  ha*  been  exercised.    By  the  act  of  the      issa 
28th  of  February,  179i,  eh.  101.,  Congress  have 
provided  for  the  calling  forth  of  the  militia  in  the 
cases  enumerated  in  the  constitution.    The  first  sec* 
tion  provides,   "  that  whenever  the  United  States 
shall  be  invaded,  or  be  in  imminent  danger  of  invasion 
from  any  foreign  nation*  or  Indian  tribe,  it  shall,  be 
lawful  for  the  President  of  the  United  States  to  call 
forth  such  number  of  the  militia  of  the  State  or  States, 
most  convenient  to  the  place  of  danger,  or  scene  of 
action,  as  he  may  judge  necessary  to  repel  such  in- 
vasion, and  to  issue  his  orders  for  that  purpose,  to 
such  officer  or  officers  of  the  militia  as  he  shall  think 
proper."    It  then  proceeds  to  make  a  provision,  sub* 
stantially  the  same, in  cases  of  domestic  insurrections; 
and  in  like  manner,  the  second  section  proceeds  to 
pro  vide  for  cages  where  the  execution  of  the  laws  is 
opposed  or  ojbstructed  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings.     The  fourth  section  provides,  that  "  the 
militia  employed  in  the  service  of  the  United  States 
shall  be  subject  to  the  same  rules  and  articles  of  war 
as  the  troops  of  the  United  States."    The  fifth  sec- 
tion (which  is  very  material  to  our  present  purpose) 
provides,  "  that  every  officer,  non-commissioned  offi* 
cer,  or  private  of  the  militia,  who  shall  fail  to  obey  any 
of  the  orders  of  the  President  of  the  United  States ,  in 
the  cases  before  recited,  shall  forfeit  a  sum  not  ex- 
ceeding one  year's  pay,  and  not  less  than  one  month's 
pay,  to  be  determined  and  adjudged  by  a  Court  Mar- 
tial ;  and  such  officer  shall,  moreover,  be  liable  to  be 
cashiered  by  a  sentence  of  a  Court  Martial,  and  be 
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1820.  incapacitated  from  holdjfe  a  commission  in  the  mi- 
litia for  a  term  not  exafiing  twelve  months,  at  the 
discretion  of  the  said  Court ;  and  such  non-commis- 
sioned officers  and  privates  shall  be  liable  to  be  im- 
prisoned by  a  like  sentence,  on  failure  of  payment  of 
the  fines  adjudged  against  them,  for  one  calendar 
month  for  every  five  dollars  of  such  fine.'?  The 
sixth  section  declares,  "  that  Courts  Martial  for  the 
trial  of  militia,  shall  be  composed  of  militia  officers 
only."  The  seventh  and  eighth  sections  provide  for 
the  collection  of  the  fines  by  the  marshal  and  depu- 
ties, and  for  the  payment  of  them  when  collected 
into  the  treasury  of  the  United  States* 

The  2d  section  of  the  militia  act  of  Pennsylvania, 
passed  the  28th  of  March,  1814,  provides,  "  that  if 
any  commissioned  officer  of  the  militia  shall  have 
neglected,  or  refused  to  serve,  when  called  into  ac- 
tual service  in  pursuance  of  any  order  or  requisition 
>>f  the  President  of  the  United  States,  he  shall  be  lia- 
ble to  the  penalties  defined  in  the  act  of  Congress 
of  the  United  States,  passed  on  the  28th  of  Februa- 
ry, 1795,"  and  then  proceeds  to  enumerate  them ;  and 
then  declares,  "  that  each  and  every  non-commission- 
td  officer  and  private,  who  shall  have  neglected  or  re- 
fused to  serve  when  called  into  actual  service  in  pur- 
suance of  an  order  or  requisition  of  the  President  of 
the  United  States,  shall  be  liable  to  the  penalties  de- 
fined in  the  same  act,"  and  then  proceeds  to  enu- 
merate tbem.  And  to  eaoh  clause  is  added,  "  or 
shall  be  liable  to  any  penalty  which  may  have  been 
prescribed  since  the  date  of  the  passage  of  the  said 
act,  or  which  may  hereafter  be  prescribed  by  any  law 
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\){  the  United  States."  It  then  further  provides,  that  1820. 
c(  within  one  month  after  the  expiration  of  the  time  for 
which  any  detachment  of  militia  shall  have  been  cal- 
led into  the  service  of  the  United  States,  by,  or  in 
pursuance  of  orders  from  the  President  of  the  Uni- 
ted States,  the  proper  brigade  inspector  shall  summon 
a  general,  or  a  regimental  Court  Martial,  as  the  case 
may  be,  for  the  trial  of  such  person  or  persons  be- 
longing to  the  detachment  called  out,  who  shall  have 
refused  or  neglected  to  march  therewith,  or  to  fur- 
nish a  sufficient  substitute,  or  who,  after  having 
marched  therewith,  shall  have  returned  without 
leave  from  his  commanding  officer,  of  which  delin- 
quents, the  proper  brigade  inspector  shall  furnish  to 
the  said  Court  Martial  an  accurate  list  And  as 
soon  as  the  said  Court  Martial  shall  have  decided  in 
each  of  the  cases  which.shall  be  submitted  to  their 
consideration,  the  president  thereof  shall  furnish  to 
the  marshal  of  the  United  States,  or  to  his  deputy, 
and  also  to  the  comptroller  of  the  treasury  of  the 
United  States,  a  list  of  the  delinquents  fined,  in  or- 
der that  the  further  proceedings  directed  to  be  had 
thereon  by  the  laws  of  the  United  States  may  be 
completed.' J 

It  is  apparent,  from  this  summary,  that  each  of 
the  acts  in  question  has  in  view  the  same  objects,  the 
punishment  of  any  persons  belonging  to  the  militia 
of  the  State,  who  shall  be  called  forth  into  the  ser- 
vice of  the  United  States  by  the  President,  and  re- 
fuse to  perform  their  duty.  Both  inflict  the  same 
penalties  for  the  same  acts  of  disobedience.  In  the 
act  of  1796,  it  is  the  failure  "  to  obey  the  orders  of  the 
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1820,  President  in  any  of  the  cases  before  recited  ;"and  those 
Ho09ton  orders  are  such  as  he  is  authorized  to  give  by  the  first 
?•  and  second  sections  of  the  act,  viz.  to  "  call  forth" 
the  militia  to  execute  the  laws,  to  suppress  insurrec- 
tions, and  repel  invasions.  In  the  act  of  Pennsylva- 
nia, it  i&  the  neglect  or  refusal  "  to  serve  when  cal- 
led into  actual  service,  in  pursuance  of  any  orders  of 
the  President,"  which  orders  can  only  be  under  the 
act  of  1795.  And  to  demonstrate  this  construction 
more  fully,  the  delinquent  is  made  liable  to  the  pe- 
nalties defined  in  the  same  act ;  and  this  again  is  fol- 
lowed by  a  clause  varying  the  penalties!  so  as  to  con- 
form to  those  which  from  time  to  time  may  be  inflict- 
ed by  the  laws  of  the  United  States  for  the  same 
offence.  So  that  there  can  be  no  reasonable  doubt 
that  the  legislature  of  Pennsylvania  meant  to  punish 
by  its  own  Courts  Martial,  an  offence  against  the 
United  States  created  by  their  laws,  by  a  substantial 
re-enactment  of  those  laws  in  its  own  militia  code. 

No  doubt  has  been  here  breached  of  the  constitu- 
tionality of  the  provisions  of  the  act  of  1 795,  and 
they  are  believed  to  be,  in  all  respects,  within  the 
legitimate  authority  of  Congress.  In  the  construc- 
tion, however,  of  this  act,  the  parties  are  at  variance. 
The  plaintiff  contends,  that  from  the  time  of  the 
calling  forth  of  the  militia  by  the  President,  it  is  to 
be  considered  as  ipso  facto  "  employed  in  the  service 
of  the  United  States,"  within  the  meaning  of  the 
constitution,  and  the  act  of  1795;  and,  therefore,  to 
be  exclusively  governed  by  Congress.  On  the  other 
hand,  the  defendant  contends,  that  there  is  no  distinc- 
tion between  the  "  calling  forth,"  and  the  a  employ- 
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inent  in  service"  of  the  militia,  in  the  act  of  1795,  istfc 
both  meaning  actual  mustering  in  service,  or  an  ef-  *h££JJ^ 
fectual  calling  into  service  {  that  the  States  retain  ^ 
complete  authority  over  the  militia^  notwithstanding 
the  call  of  the  President,  until  it  is  obeyed  by  going 
into  service ;  that  the  exclusive  authority  of  the  Uni- 
ted States  does  not  commence  until  the  drafted  troops 
are  mustered,  and  in  the  actual  pay  and  service  of 
the  Union:  and  further,  that  the  act  of  1795  was 
never  intended,  by  its  language,  to  apply  its  penalties, 
except  to  militia  in  the  latter  predicament,  leaving 
disobedience  to  the  President's  call  to  be  punished 
by  the  States  as  an  offence  against  State  authority. 
Upon  the  most  mature  reflection,  it  is  my  opi- 
nion, that  there  is  a  sound  distinction  between  the 
"  calling  forth9'  of  the  militia,  and  their  being  in  the 
"  actual  service"  or  "  employment"  of  the  United 
States,  contemplated  both  in  the  constitution  and  acts 
of  Congress.  The  constitution,  in  the  clause  already 
adverted  to,  enables  Congress  to  provide  for  the  go- 
vernment of  such  part  of  the  militia  "  as  may  be 
employed  in  the  service  of  the  United  States,"  and 
makes  the  President  commander  in  chief  of  the  mi- 
litia, "  when  called  into  the  actual  service  of  the 
United  States."  If  the  former  clause  included  the 
authority  in  Congress  to  call  forth  the  militia,  as  being 
in  virtue  of  the  call  of  the  President  in  actual  ser- 
vice, there  would  certainly  be  no  necessity  for  a  dis- 
tinct clause,  authorizing  it  to  provide  for  the  calling 
forth  of  the  militia ;  and  the  President  would  be 
commander  in  chief,  not  merely  of  the  militia  in  ac- 
tual service,  but  of  the  militia  ordered  into  service. 
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two.  The  acts  of  Congress,  also,  aid  the  construction  al~ 
Houston  ready  asserted.  The  4th  section  of  the  act  of  1  796, 
*•  makes  the  militia  u  employed  in  the  service  of  the 
United  States,'9  subject  to  the  rules  and  articles  of 
war;  and  these  articles  include  capital  punishments 
by  Courts  Martial.  Yet  one  of  the  amendments 
(art.  5.)  to  the  constitution,  prohibits  such  punish- 
ments, "  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  na- 
val forces,"  or  in  "  the  militia  when  in  actual  service, 
in  time  of  war,  or  public  danger."  To  prevent,  there* 
fore,  a  manifest  breach  of  the  constitution,  we  can- 
not but  suppose  that  Congress  meant,  (whaf,  indeed, 
its  language  clearly  imports,)  in  the  4th  section,  to 
provide  only  for  cases  of  actual  employment  The 
act  of  the  2d  of  January,  1796,  ch.  74.  provides  for 
the  pay  of  the  militia  "  when  called  into  actual  ser- 
vice," commencing  it  on  the  day  of  their  appearance 
at  the  place  of  rendezvous,  and  allowing  a  certain 
pay  for  every  fifteen  miles  travel  from  their  homes  to 
that  place.  The  97th  article  of  the  rules  and  arti- 
cles of  war  (act  of  10th  of  April,  1806,  ch.  20.) 
declares,  that  the  officers  and  soldiers  of  any  troops, 
whether  militia  or  others,  being  mustered,  and  in  the 
pay  of  the  Uiyted  States,  shall,  at  all  times,  and  in 
all  places,  "  when  joined,  or  acting  in  conjunction 
with  the  regular  forces"  of  the  United  States,  be 
governed  by  these  articles,  and  shall  be  subject  to  be 
tried  by  Courts  Martial,  in  like  manner  with  the  of- 
ficers arid  soldiers  in  the  regular  forces,  save  only 
that  bach  Courts  Martial  shall  be  composed  entirely 
of  militia  officers.    And  the  act  of  the  18th  of 
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Aprils  1814,  (ch.  141.;  supplementary  to  that  of      mo. 
1795,  provides  for  like  Courts  Martial  for  the  trial 
of  militia,  drafted,  detached,  and  called  forth  for  the 
service  of  the  United  States,  "  whether  acting  in 
conjunction  with  the  regular  forces  or  otherwise?* 
All  these  provisions  for  the  government,  payment,  and 
trial  of  the  militia,  manifestly  contemplate  that  the 
militia  are  in  actual  employment  and  service,  and 
not  merely  that  they  have  been  "  called  forth,"  or 
ordered  forth,  and  had  failed  to  obey  the  orders  of  the 
President     It  would  seem  almost  absurd  to  say  that 
these  men  who  have  performed  no  actual  service,  are 
yet  to  receive  pay ;  that  they  are  "  employed"  when 
they  refuse  to  be  employed  in  the  public  service ; 
that  they  are  "  acting"  in  conjunction  with  the  re- 
gular forces  or  otherwise,  when  they  are  not  embo- 
died to  act  at  all  j  or  that  they  are  subject  to  the  rules 
and  articles  of  war  as  troops  organized  and  employed 
in  the  public  service,  when  they  have  utterly  dis- 
claimed all  military  organization  and  obedience.     In 
my  judgment,  there  are  the  strongest  reasons  to  be- 
lieve, that  by  employment  "  in  the  service,"  or,  as  it 
is  sometimes  expressed,  "  in  the  actual  service"  of 
the  United  States,  something  more  must  be  meant 
than  a  mere  calling  forth  of  the  militia.     That  it 
includes  some  acts  of  organization,  mustering,  or 
marching  done  or  recognised,  in  obedience  to  the 
call  in  the  public  service.    The  act  of  1795  is  not 
in  its  terms  compulsive  upon  any  militia  to  serve ; 
but  contemplates  an  option  in  the  person  drafted,  to 
serve  or  not  to  serve ;  and  if  he  pay  the  penalty  in- 
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wafc  v    flicted  by  the  law,  he  does  not  seem  bound  to  per- 
form any  military  duties* 

Besides,  the  terms  "  rail  forth"  and  "  employed 
in  service/9  cannot,  in  any  appropriate  sense,  be  said 
to  be  synonimous.    To  suppose  them  used  to  signify 
the  same  thing  in  the  constitution,  and  acts  of  Con- 
gress, would  be  to  defeat  the  obvious  purposes  of 
both.    The  constitution,  in  providing  for  the  calling 
forth  of  the  militia,  necessarily  supposes  some  act  to 
be  done  before  the  actual  employment  of  the  militia ; 
a  requisition  to  perform  service,  a  call  to  engage  in  a 
public  duty.     From  the  very  nature  of  things,  the 
call  must  precede  the  service ;  and  to  confound  them 
is  to  break  down  the  established  meaning  of  lan- 
guage, and  to  render  nugatory  a  power  without  which 
the  militia  can  never  be  compelled  to  serve  in  defence 
of  the  Union.     For  of  what  constitntional  validity 
can  the  act  of  1795  be,  if  the  sense  be  not  what  I 
have  stated  ?    If  Congress  cannot  provide  for  a  pre- 
liminary call,  authorizing  and  requiring  the  service, 
how  can  it  punish  disobedience  to  that  call  ?    The 
argument  that  endeavours  to  establish  such  a  propo- 
sition, is  utterly  without  any  solid  foundation.    We 
do  not  sit  here  to  fritter  away  the  constitution  upon 
metaphysical  subtleties. 

Nor  is  it  true  that  the  act  of  1 795  confines  its 
penalties  to  such  of  the  militia  as  are  in  actual  ser- 
vice, leaving  those  who  refuse  to  comply  with  the 
orders  of  the  President  to  the  punishment  that  the 
State  may  choose  to  inflict  for  disobedience.  Ou  the 
contrary,  if  there  be  any  certainty  in  language,  the 
5th  section  applies  exclusively  to  those  of  the  militia 
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who  are  "  called  forth"  by  the  President,  and  fail  to  1320. 
obey  his  orders,  or,  in  other  words,  who  refuse  to  V-J^^' 
go  into  the  actual  service  of  the  United  States.  It  in- 
flicts no  penalty  in  any  other  case ;  and  it  supposes,  and 
justly,  that  all  the  cases  of  disobedience  of  the  militia, 
while  in  actual  service,  were  sufficiently  provided 
for  by  the  4th  section  of  the  act,  they  being  thereby 
subjected  to  the  rules  and  articles  of  war.  It  inflicts 
the  penalty  too,  as  we  have  already  seen,  in  the  iden- 
tical cases,  and  none  other,  to  which  the  paragraphs 
of  the  militia  act  of  Pennsylvania  now  in  question 
pointedly  address  themselves;  and  in  the  identical 
case  for  which  the  present  plaintiff  was  tried,  con- 
victed, and  punished,  by  the  State  Court  Martial. 
So  that  if  the  defendant's  construction  of  the  act  of 
1 795  could  prevail,  it  would  not  help  his  case.  All 
the  difficulties  as  to  the  repugnancy  between  the  act 
of  Congress  and  of  Pennsylvania,  would  still  remain, 
with  the  additional  difficulty,  that  the  Court  would 
be  driven  to  say,  that  the  mere  act  of  calling  forth 
put  the  militia,  ipso  facto,  into  actual  service,  and  so 
placed  them  exclusively  under  the  government  of 
Congress. 

In  the  remarks  which  have  already  been  made,  the 
answer  to  another  proposition  stated  by  the  defend- 
ant is  necessarily  included.  The  offence  to  which 
the  penalties  are  annexed  in  the  4th  section  of  the 
act  of  1795,  is  qot  an  offence  against  State  authority, 
but  against  the  United  States,  created  by  a  law  of 
Congress,  in  virtue  of  a  constitutional  authority,  and 
punishable  by  a  tribunal  which  it  has  selected,  and 
which  it  can  change  at  its  pleasure. 
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i82o.  That  tribunal  is  a  Court  Martial ;  and  the  defend- 

^jJ^J^  ant  contends,  that  as  no  explanatory  terras  are  added, 
r-  a  State  Court  Martial  is  necessarily  intended,  be- 
cause the  laws  of  the  Union  have  not  effectually 
created  any  Court  Martial,  which,  sitting  under  the 
authority  of  the  United  States,  can  in  all  cases  try 
the  offence.  It  will  at  once  be  seen  that  the  act  of 
1 795  has  not  expressly  delegated  cognizance  of  the 
offence  to  a  State  Court  Martial,  and  the  question 
naturally  arises,  in  what  manner  then  can  it  be  claim- 
ed ?  When  a  military  offence  is  created  by  an  act  of 
Congress  to  be  punished  by  a  Court  Martial,  how  is 
such  an  act  to  be  interpreted  ?  If  a  similar  clause 
were  in  a  State  law,  we  should  be  at  no  loss  to  give 
qn  immediate  and  definite  construction  to  it,  viz.,  that 
it  pointed  to  a  State  Court  Martial — And  why  ?  Be- 
cause the  offence  being  created  by  State  legislation, 
to  be  executed  for  State  purposes,  must  be  supposed 
to  contemplate  in  its  execution  such  tribunals  as  the 
State  may  erect,  and  control,  and  confer  jurisdiction 
upon.  A  State  legislature  cannot  be  presumed  to 
legislate  as  to  foreign  tribunals ;  but  must  be  sup- 
posed to  speak  in  reference  to  those  which  may  bo 
reached  by  its  own  sovereignty.  Precisely  the  same 
reasons  must  apply  to  the  construction  of  a  law  of 
the  United  States.  The  object  of  the  law  being  to 
provide  for  the  exercise  of  a  power  vested  in  Con- 
gress by  the  constitution,  whatever  is  directed  to  be 
done  must  be  supposed  to  be  done,  unless  the  contra- 
trary  be  expressed,  under  the  authority  of  the  Union. 
When,  then,  a  Court  Martial  is  spoken  of  in  general 
terms  in  the  act  of  1795.  the  reasonable  interpre- 
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tation  is,  that  it  is  a  Court  Martial  to  be  organized  1820. 
under  the  authority  of  the  Uuited  States — a  Court 
Martial  whom  Congress  may  convene  and  regulate. 
There  is  no  pretence  to  say,  that  Congress  can  com- 
pel a  State  Court  Martial  to  convene  and  sit  in  judg- 
ment on  such  offence.  Such  an  authority  is  no 
where  confided  to  it  by  the  constitution.  Its  power 
is  limited  to  the  few  cases  already  specified,  and 
these  most  assuredly  do  not  embrace  it ;  for  it  is  not 
an  implied  power  necessary  or  proper  to  carry  into 
effect  the  given  powers.  The  nation  may  organize 
its  own  tribunals  for  this  purpose ;  and  it  has  no  ne- 
cessity to  resort  to  other  tribunals  to  enforce  its  rights* 
If  it  do  not  choose  to  organize  such  tribunals,  it  is  its 
own  fault ;  but  it  is  not,  therefore,  imperative  upon  a 
State  tribunal  to  volunteer  in  its  service.  The  6th 
section  of  the  same  act  comes  in  aid  of  this  mostrea- 
sonable  construction.  It  declares  that  Courts  Mar- 
tial for  the  trial  of  militia  shall  be  composed  of 
militia  officers  only,  which  plainly  shows  that  it  sup- 
posed that  regular  troops  and  officers  were  in  the 
same  service  ;  and  yet,  it  is  as  plain  that  this  pro- 
vision would  be  superfluous,  if  State  Courts  Mar- 
tial were  solely  intended,  since  the  States  do  not 
keep,  and  ordinarily  have  no  authority  to  keep,  regu- 
lar troops,  but  are  bound  to  confine  themselves  to 
militia.  It  might  with  as  much  propriety  be  con- 
tended, that  the  Courts  Martial  for  the  trial  of  mili- 
tia under  the  97th  article  of  the  rules  and  articles 
of  war,  are  to  be  State  Courts  Martial.  The  lan- 
guage of  that  article,  so  far  as  respects  this  point,  is 
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1830.      almost  the  same  with  the  clause  now  under  conside- 
ration. 

As  to  the  argument  itself,  upon  which  the  defend- 
ant erects  his  construction  of  this  part  of  the  act, 
its  solidity  is  not  admitted.  It  does  not  follow,  be- 
cause Congress  have  neglected  to  provide  adequate 
means  to  enforce  their  laws,  that  a  resulting  trust  is 
reposed  in  the  State  tribunals  to  enforce  them.  If  an 
offence  be  created  of  which  no  Court  of  the  United 
States  has  a  vested  cognizance,  the  State  Court  may 
not,  therefore,  assume  jurisdiction,  and  punish  it.  It 
cannot  be  pretended  that  the  States  have  retained 
any  power  to  enforce  fines  and  penalties  created  by 
the  laws  of  the  United  States  in  virtue  of  their  gene- 
ral sovereignty,  for  that  sovereignty  did  not  original- 
ly attach  on  such  subjects.  They  sprung  from  the 
Union,  and  had  no  previous  existence.  It  would  be 
a  strange  anomaly  in  our  national  jurisprudence  to 
hold  the  doctrine,  that  because  a  new  power  created 
by  the  constitution  of  the  United  States  was  not  ex- 
ercised to  its  full  extent,  therefore  the  States  might 
exercise  it  by  a  sort  of  process  in  aid.  For  instance, 
because  Congress  decline  "  to  borrow  money  on  the 
credit  of  the  United  States,"  or  "  to  constitute  tribu- 
nals inferior  to  the  Supreme  Court,"  or  "  to  make  rules 
for  the  government  andu  regulation  of  the  land  and 
naval  forces,"  or  exercise  either  of  them  defectively, 
that  a  State  might  step  in,  and  by  its  legislation  supply 
those  defects,  or  assume  a  general  jurisdiction  on 
these  subjects.  If,  therefore,  it  be  conceded,  that 
Congress  have  not  as  yet  legislated  to  the  extent  of 
organizing  Courts  Martial  for  the  trial  of  offences 
created  by  the  act  of  1 795,  it  is  not  conceded  that 
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therefore  State  Courts  Martial  may,  in  virtue  of      1820. 
State  laws,  exercise  the  authority,  and  punish  of- 
fenders.  Congress  may  hereafter  supply  such  defects, 
and  cure  all  inconveniences. 

It  is  a  general  principle  too  in  the  policy,  if  not  the 
customary  law  of  nations,  that  no  nation  is  bound 
to  enforce  the  penal  laws  of  another  within  its  own 
dominions.  The  authority  naturally  belongs,  and  is 
confided,  to  the  tribunals  of  the  nation  creating  the 
offences.  In  a  government  formed  like  ours,  where 
there  is  a  division  of  sovereignty,  and,  of  course, 
where  there  is  a  danger  of  collision  from  the  near 
approach  of  powers  to  a  conflict  with  each  other,  it 
would  seem  a  peculiarly  safe  and  salutary  rule,  that 
each  government  should  be  left  to  enforce  its  owft 
penal  laws  in  its  own  tribunals.  It  has  been  express- 
ly held  by  this  Court,  that  no  part  of  the  criminal 
jurisdiction  of  the  United  States  can  consistently 
with  the  contsitution  be  delegated  by  Congress  to 
State  tribunals  ;a  and  there  is  not  the  slightest  incli- 
nation to  retract  that  opinion.  The  judicial  power 
of  the  Union  clearly  extends  to  all  such  cases.  No 
concurrent  power  is  retained  by  the  States,  because 
the  subject  matter  derives  its  existence  from  the  con- 
stitution ;  and  the  authority  of  Congress  to  delegate 
it  cannot  be  implied,  for  it  is  not  necessary  or  proper 
in  any  constitutional  sense.  But  even  if  Congress 
could  delegate  it,  it  would  still  remain  to  be  shown 
that  it  had  so  done.     We  have  seen  that  this  cannot 

4 

a  Martin  v   Hunter,  1  Wheat.  Rep.  304.  337.  S.  P.    United 
States  v.  J^athrop,  17  Johns.  Rep.  4. 
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1820.  be  correctly  deduced  from  the  act  of  1795;  arid  We 
are,  therefore,  driven  to  decide,  whether  a  State  can, 
without  such  delegation,  constitutionally  assume  and 
exercise  it. 

It  is  not,  however,  admitted,  that  the  laws  of  the 
United  States  have  not  enabled  Courts  Martial  to  be 
held  under  their  own  authority  for  the  trial  of  these 
offences,  at  least  when  there  are  militia  officers  acting 
in  service  in  conjunction  with  regular  troops.  The 
97th  article  of  war  gives  aft  authority  for  the  trial  of 
militia  in  many  cases;  and  the  act  of  ttye  18th  of 
April,  1814,  ch.  141.  (which  has  now  expired,)  pro- 
vided, as  we  have  already  seen,  for  cases  where  the 
militia  was  acting  alone.  To  what  extent  these 
laws  applied  is  not  now  necessary  to  be  determined. 
The  subject  is  introduced  solely  to  prevent  any  con- 
clusion that  they  are  deemed  to  be  wholly  inapplica- 
ble. Upon  the  whole,  I  am  of  opinion,  that  the 
Courts  Martial  intended  by  the  act  of  1795,  are  not 
State  Courts  Martial,  but  those  of  the  United  States ; 
and  this  is  the  same  construction  which  has  been 
already  put  upon  the  same  act  by  the  Supreme  Court 
of  Pennsylvania." 

What,  then,  is  the  state  of  the  case  before  the  Court  f 
Congress,  by  a  law,  declare  that  the  officers  and  pri- 
vates of  the  militia  who  shall,  when  called  forth  by 
the  President,  fail  to  obey  his  orders,  shall  be  liable 
to  certain  penalties,  to  be  adjudged  by  a  Court  Mar- 
tial convened  under  its  own  authority.  The  legis- 
lature of  Pennsylvania  inflict  the  same  penalties  for 

a  Ex  parte  Bolson,  6  HaWi  Amcr.  Lav  Journal \  476. 
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the  same  disobedience,  and  direct  these  penalties      18*8. 
to  be  adjudged  by  a  State  Court  Martial  called  ex-    i^*^ 

___  Houston 

clusively  under  its  own  authority.  The  offence  is  _▼. 
created  by  a  law  of  the  United  States,  and  is  solely 
against  their  authority,  and  made  punishable  in  a  spe- 
cific manner ;  the  legislature  of  Pennsylvania,  with- 
out the  assent  of  the  United  States,  insist  upon  be- 
ing an  auxiliary,  nay,  as  the  defendant  contends,  a 
principal,  if  not  a  paramount,  sovereign,  in  its  ex- 
ecution. This  is  the  real  state  of  the  case  ;  and  it 
is  said,  without  the  slightest  disrespect  for  the  legis- 
lature of  Pennsylvania,  who  in  passing  this  act  were, 
without  question,  governed  by  the  highest  motives  of 
patriotism,  public  honour,  and  fidelity  to  the  Union. 
If  it  has  transcended  its  legitimate  authority,  it  has 
committed  an  unintentional  error,  which  it  will  be 
the  first  to  repair,  and  the  last  to  vindicate.  Our  duty 
compels  us,  however,  to  compare  the  legislation,  and 
not  the  intention,  with  the  standard  of  the  constitu- 
tion. 

It  has  not  been  denied,  that  Congress  may  con- 
stitutionally delegate  to  its  own  Courts  exclusive 
jurisdiction  over  cases  arising  under  its  own  laws. 
It  is,  too,  a  general  principle  in  the  construction  of 
statutes,  that  where  a  penalty  is  prescribed  to  be 
recovered  in  a  special  manner,  in  a  special  Court,  it 
excludes  a  recovery  in  any  other  mode  or  Court. 
The  language  is  deemed  expressive  of  the  sense  of 
the  legislature,  that  the  jurisdiction  shall  be  exclusive. 
In  such  a  case,  it  is  a  violation  of  the  statute  for  any 
other  tribunal  to  assume  jurisdiction.  If,  then,  we 
strip  the  case  before  the  Court  of  all  unnecessary 
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1820.  appendages,  it  presents  this  point,  that  Congress  had 
declared  that  its  own  Courts  Martial  shall  have  ex- 
clusive jurisdiction  of  the  offence ;  and  the  State  of 
Pennsylvania  claims  a  right  to  interfere  with  that  ex- 
clusive jurisdiction,  and  to  decide  in  its  own  Courts 
upon  the  merits  of  every  case  of  alleged  delinquency. 
Can  a  more  direct  collision  with  the  authority  of  the 
United  States  be  imagined  ?  It  is  an  exercise  of  con- 
current authority  where  the  laws  of  Congress  have 
constitutionally  denied  it  If  an  act  of  Congress  be 
the  supreme  law  of  the  land,  it  cannot  be  made  more 
binding  by  an  affirmative  re-enactment  of  the  same 
act  by  a  State  legislature.  The  latter  must  be  mere- 
ly inoperative  and  void  ;  for  it  seeks  to  give  sanction 
to  that  which  already  possesses  the  highest  sanction. 
What  are  the  consequences,  if  the  State  legisla- 
tion in  the  present  case  be  constitutional  ?  In  the 
first  place,  if  the  trial  in  the  State  Court  Martial  be 
on  the  merits,  and  end  in  a  condemnation  or  acquittal, 
one  of  two  things  must  follow,  either  that  the  United 
States'  Courts  Martial  are  thereby  devested  of  their 
authority  to  try  the  same  case,  in  violation  of  the  ju- 
risdiction confided  to  them  by  Congress ;  or  that  the 
delinquents  are  liable  to  be  twice  tried  and  punished 
for  the  same  offence,  against  the  manifest  intent  of 
the  act  of  Congress,  the  principles  of  the  common 
law,  and  the  genius  of  our  free  government  In 
the  next  place,  it  is  not  perceived  how  the  right  of 
the  President  to  pardon  the  offence  can  be  effectually 
exerted ;  for  if  the  State  legislature  can,  as  the  de- 
fendant contends,  by  its  own  enactment,  make  it  a 
State  offence,  the  pardoning  power  of  the   State 
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can  alone  purge  away  such  an  offence.  The  Pre-  1820. 
sident  has  no  authority  to  interfere  in  such  a  case.  St£^£um 
In  the  next  place,  if  the  State  can  re-enact  the  same 
penalties,  it  may  enact  penalties  substantially  differ- 
ent for  the  same  offence,  to  be  adjudged  in  its  own 
Courts.  If  it  possess  a  concurrent  power  of  legis- 
lation, so  as  to  make  it  a  distinct  State  offence,  what 
punishments  it  shall  impose  must  depend  upon  its 
own  discretion.  In  the  exercise  of  that  discretion,  it 
is  not  liable  to  the  control  of  the  United  States.  It 
may  enact  more  severe  or  more  mild  punishments 
than  those  declared  by  Congress.  And  thus  an 
offence  originally  created  by  the  laws  of  the  United 
States,  and  growing  out  of  their  authority,  may  be 
visited  with  penalties  utterly  incompatible  with  the 
intent  of  the  national  legislature.  It  may  be  said 
that  State  legislation  cannot  be  thus  exercised,  be- 
cause its  concurrent  power  must  be  in  subordination 
to  that  of  the  United  States.  If  this  be  true,  (and 
it  is*  believed  to  be  so,)  then  it  must  be  upon  the 
ground  that  the  offence  cannot  be  made  a  distinct 
State  offence,  but  is  exclusively  created  by  the  laws 
of  the  United  States,  and  is  to  be  tried  and  punish- 
ed as  Congress  has  directed,  and  not  in  any  other 
manner  or  to  any  other  extent.  Yet  the  argument 
of  the  defendant's  counsel  might  be  here  urged,  that 
the  State  law  was  merely  auxiliary  to  that  of  the 
United  States ;  and  that  it  sought  only  to  enforce  a 
.public  duty  more  effectually  by  other  penalties,  in 
aid  of  those  prescribed  by  Congress.  The  repug- 
nancy of  such  a  State  law  to  the  national  authority 
would,  nevertheless,  be  manifest,  since  it  would  seek 
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1820.  to  punish  an  offence  created  by  Congress,  different- 
ly from  the  declared  will  of  Congress.  And  the 
repugnancy  is  not  in  my  judgment  less  manifest, 
where  the  State  law  undertakes  to  punish  an  offence 
by  a  State  Court  Martial,  which  the  law  of  the 
United  States  confines  to  the  jurisdiction  of  a  national 
Court  Martial. 

The  present  case  has  been  illustrated  in  the  argu- 
ment of  the  defendant's  counsel,  by  a  reference  tft 
cases  in  which  State  Courts  under  State  laws  exer- 
cise a  concurrent  jurisdiction  over  offences  created 
and  punished  by  the  laws  of  the  United  States. 
The  only  case  of  this  description  which  has  been 
cited  at  the  bar,  is  the  forgery  of  notes  of  the  Bank 
of  the  United  States,  which  by  an  act  of  Congress 
was  punished  by  fine  and  imprisonment,  and  which 
under  jState  laws  has  also  been  punished  in  some 
State  Courts,  and  particularly  in  Pennsylvania/  In 
respect  to  this  case,  it  is  to  be  recollected,  that  there 
is  an  express  proviso  in  the  act  of  Congress,  that  no- 
thing in  that  act  should  be  construed  to  deprive  the 
State  Courts  of  their  jurisdiction  under  the  State 
laws  over  the  offences  declared  punishable  by  that 
act  There  is  no  such  proviso  in  the  act  of  1 795, 
and,  therefore,  there  is  no  complete  analogy  to  sup- 
port the  illustration. 

That  there  are  cases  in  which  an  offence  particu- 
larly aimed  against  the  laws  or  authority  of  the 
United  States  may,  at  the  same  time,  be  directed 
against  State  authority  also,  and  thus  be  within  the 

a  See  White  v.  Common  wealth,  4  Bin*.  Rep.  418.  Living- 
ston v.  Van  Ingen,  9  Johns.  Rep.  507.  567. 
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legitimate  reach  of  State  legislation,  in  the  absence  im 
of  national  legislation  on  the  same  subject,  I  pretend  ^^^ 
not  to  affirm,  or  to  deny.  It  will  be  sufficient  to  *• 
meet  soch  a  case  when  it  shall  arise.  But  that  an 
offence  against  the  constitutional  authority  of  the 
United  States  can,  after  the  national  legislature  has 
provided  for  yts  trial  and  punishment,  be  cognizable 
in  a  State  Court,  in  virtue  of  a  State  law  creating  a 
like  offence,  and  defining  its  punishment,  without  the 
consent  of  Congress,  I  am  very  far  from  being  ready 
to  admit.  It  seems  to  me,  that  such  an  exercise  of 
State  authority  is  completely  open  to  the  great  objec- 
tions which  are  presented  in  the  case  before  us. 
Take  the  case  of  a  capital  offence,  as  for  instance, 
treason  against  the  United  States :  can  a  State  legis- 
lature vest  its  own  Courts  with  jurisdiction  over  such 
an  offence,  and  punish  it  either  capitally  or  other- 
wise  ?  Can  the  national  Courts  be  ousted  of  their 
jurisdiction  by  a  trial  of  the  offender  in  a  State 
Court?  Would  an  acquittal  in  a  State  Court  be  a 
good  bar  upon  an  indictment  for  the  offence  in  the 
national  Courts  f  Can  the  offender,  against  the  let- 
ter of  the  constitution  of  the  United  States,  "  be 
subject  for  the  same  offence,  to  be  twice  put  in  jeo- 
pardy of  life  or  limb  ?"  These  are  questions  which,  it 
seems  to  me,  are  exceedingly  difficult  to  answer  in 
the  affirmative.  The  case,  then,  put  by  the  defend- 
ant's counsel,  clears  away  none  of  the  embarrass- 
ments which  surround  their  construction  of  the  case 
at  the  bar  of  the  Court. 

Upon  the  whole,,  with  whatever  reluctance,  I  feel 
myself  bound  to  declare,  that  the  clauses  of  the  mi- 
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litia  act  of  Pennsylvania  now  in  question,  are  repug- 
nant to  the  constitutional  laws  of  Congress  on  the 
same  subject,  and  are  utterly  void ;  and  that,  there- 
fore, the  judgment  of  the  State  Court  ought  to  be 
reversed.  In  this  opinion  I  have  the  concurrence  of 
one  of  my  brethren. 

Judgment  affirmed. 


(COHSTITUTIOHAL  LAW.) 

The  Unitep  States  v.  Wiltberger. 

The  Courts  of  the  United  States  hare  no  jurisdiction,  under  the  act  of 
April  30th,  1790,  c.  36.  of  the  crime  of  manslaughter,  committed  by 
the  master  upon  one  of  the  seamen  on  board  a  merchant  vessel  of 
the  United  States,  lying  in  the  river  Tigris,  in  the  empire  of  China, 
35  miles  above  its  mouth,  off  Wampoa,  about  100  yards  from  the 
shore,  in  four  and  a  half  fathoms  water,  and  below  low  water  mark. 

Though  penal  laws  are  to  be  construed  strictly ;  yet  the  intention  of 
the  legislature  must  govern  in  the  construction  of  penal,  as  well  as 
other  statutes,  and  they  are  not  to  be  construed  so  strictly  as  to  de- 
feat the  obvious  intention  of  the  legislature. 

In  the  act  of  April  30th,  1790,  c.  36.  the  description  at  places  contain- 
ed in  the  8th  section,  within  which  the  offences  therein  enumerated 
must  be  committed,  in  order  to  give  the  Courts  of  the  Union  juris- 
diction oyer  them,  cannot  be  transferred  to  the  12th  section,  so  as  to 
give  those  Courts  jurisdiction  over  a  manslaughter  committed  in 
the  river  of  a  foreign  country,  and  not  on  the  high  seas. 


This  was  an  indictment  for  manslaughter,  in  the 
Circuit  Court  of  Pennsylvania.  The  jury  found 
the  defendant  guilty  of  the  offence  with  which  he 


Wiltbergeiv 
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stood  indicted,  subject  to  the  opinion  of  the  Court,      is» 
whether  this  Court  has  jurisdiction  of  the  case,  S^£^ 
which  was  as  follows ;  . ▼- 

The  manslaughter  charged  in  the  indictment,  was 
committed  by  the  defendant,  on  board  of  the  Ameri- 
can ship  the  Benjamin  Rush,  on  a  seaman  belonging 
to  the  said  ship,  whereof  the  defendant  was  master, 
in  the  river  Tigris,  in  the  empire  of  China,  off  Warn- 
poa,  and  about  100  yards  from  the  shore,  in  four. and 
a  half  fathoms  water,  and  below  the  low  water  mark, 
thirty-five  miles  above  the  mouth  of  the  river.  The 
water  at  the  said  place  where  the  offence  was  com- 
mitted, is  fresh,  except  in  very  dry  seasons,  and  the 
tide  ebbs  and  flows  at,  and  above  the  said  place. 
At  the  mouth  of  the  Tigris,  the  government  of  China 
has  forts  on  each  side  of  the  river,  where  custom- 
house officers  are  taken  in  by  foreign  vessels  to  pre- 
vent smuggling.  The  river  at  the  mouth,  and  at 
Wampoa,  is  about  half  a  mile  in  breadth. 

And  thereupon,  the  opinions  of  the  Judges  of  the 
Circuit  Court,  being  opposed  as  to  the  jurisdiction 
of  the  Court,  the  question  was  by  them  stated,  and 
directed  to  be  certified  to  this  Court. 

Mr.  C  /.  Ingersott,  for  the  United  States,  argued,  Feb.  \4th. 
that  by  the  Constitution  the  judicial  power  extends 
to  all  cases  of  admiralty  and  maritime  jurisdiction, 
and  Congress  is  invested  with  authority  to  define 
and  punish  piracies  and  other  felonies  committed  on 
the  high  seas.  The  judiciary  act  of  1789,  c.  20.  s. 
11.  gives  jurisdiction  over  these  offences  to  the  Cir- 
cuit Court.    The  act  of  April  30th,  1790.  c.  36.  for 
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i«o.      the  pdnishment  of  certain  crimes  against  the  United 

U.  Bute*    States,  s.  12.  provides  for  the  punishment  of  man- 

WikbMtr   s'au8^ter  committed  on  the  high  seas.*    But  k  is  un~ 

a  The  sections  tf  this  set  commented  on  in  the  argument, 
are  as  follows: 

Sec.  I.  That  if  any  person  or  persons,  owing  allegiance  to  the 
United  States  of  America,  shall  levy  war  against  them,  or  shall  ad- 
here to  their  enemies,  giving  them  aid  and  comfort  within  the 
United  States,  or  elsewhere,  and  shall  he  thereof  convicted,  on 
confession  is  open  Court,  or  on  the  testimony  of  two  witnesses 
to  the  same  overt  act  of  the  treason  whereof  he  or  they  shall 
stand  indicted,  such  person  or  persons  shall  he  adjudged  guilty 
of  treason  against  the  United  States,  and  shall  suffer  death.  ' 

Sec  II.  And  be  it  enacted,  That  if  any  person  or  persons, 
having  knowledge  of  the  commission  of  any  of  the  treasons 
aforesaid,  shall  conceal,  and  not  as  soon  as  may  be  disclose  and 
make  known  the  same  to  the  President  of  the  United  States,  or 
some  of  the  Judges  thereof,  or  to  the  President  or  Governor 
of  a  particular  State,  or  some  one  of  the  Judges  or  Justices 
thereof,  such  person  or  persons,  op  conviction,  shall  be  ad- 
judged guilty  of  misprision  of  treason,  and  shall  be  imprisoned 
not  exceeding  seven  years,  and  fined  not  exceeding  one  thou- 
sand dollars. 

Sec  HI.  And  be  it  enacted,  That  if  any  person  or  persons 
shall,  within  any  fort,  arsenal,  dockyard,  magazine,  or  in  any 
other  place  or  district  of  country,  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  commit  the  crime  of  wilful 
murder,  such  person  or  persons,  on  being  thereof  convicted, 
shall  suffer  death. 

Sec.  VI.  And  be  it  enacted,  That  if  any  person  or  persons, 
having  knowledge  of  the  actual  commission  Of  the  crime  of  wil- 
ful murder,  or  other  felony,  upon  the  high  seas,  or  within  any 
fbrt,  arsenal,  dockyard,  magazine,  or  other  place  or  district  of 
country,  under  the  sole  and  exclusive  jurisdiction  of  the  Uni- 
ted States,  shall  conceal,  and  not,  as  soon  as  may  be,  disclose 
and  make  known  the  same  to  some  one  of  the  Judges,  or  other 
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derstood  to  be  objected,  1.  That  the  civil,  or  Roma*       1890. 
law,  which  is  the  admiralty  code,  does  not  recognise  ^ 


persons  in  civil  or  military  authority  under  the  United  States, 
on  conviction  thereof,  such  person  or  persons  shall  he  adjudged 
guilty  of  misprision  of  felony,  and  shall  he  imprisoned  not  eft* 
ceeding  three  years,  and  fined  not  exceeding  fire  hundred  dak 
1ars. 

Sec.  VII.  And  be  it  enacted,  That  if  any  person  or  persons 
shall,  within  any  fort,  arsenal,  dockyard,  magazine,  or  other 
place  or  district  of  country,  under  the  sole  and  exclusive  ju- 
risdiction of  the  United  States,  commit  the  crime  of  manslaugh- 
ter, and  shall  be  thereof  convicted,  such  person  or  persons 
shall  he  imprisoned  not  exceeding  three  years,  and  fined  not 
exceeding  one  thousand  dollars. 

Sec  VIII.  And  be  it  enacted,  That  if  any  person  or  persons 
shall  commit,  upon  the  high  seas,  or  in  any  river,  haven,  basin, 
or  bay,  out  of  the  jurisdiction  of  any  particular  State,  murder 
or  robbery,  or  any  other  offence,  which,  if  committed  within 
the  body  of  a  county,  would,  by  the  laws  of  the  United  States, 
be  punishable  with  death;  or,  if  any  captain  or  mariner  of  any 
ship  or  other  vessel,  shall  piratically  and  feloniously  run  away 
with  such  ship  or  vessel,  or  any  goods  or  merchandize,  to  the 
value  of  fifty  dollars,  or  yield  up  such  ship  or  vessel  voluntari- 
ly to  any  pirate  ;  or  if  any  seaman  shall  lay  violent  hands  upon 
his  commander,  thereby  to  hinder  and  prevent  his  fighting  in 
defence  of  his  ship,  or  goods  committed  to  his  trust,  or  shall 
make  a  revolt  in  the  ship ;  every  such  offender  shall  be  deem- 
ed, taken,  and  adjudged  to  be,  a  pirate  and  felon,  and  being 
thereof  convicted,  shall  suffer  death  :  and  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place  out  of  the  jurisdic- 
tion of  any  particular  State,  shall  be   in  the  district  where  the 
offender  is  apprehended,  or  into  which  he  may  first  be  brought. 
«    Sec.  IX.  And  be  it  enacted,  That  if  any  citizen  shall  com- 
mit any  piracy  or  robbery,  aforesaid,  or  any  act  of  hostility 
against  the  United  States,  or  any  citizen  thereof,  upon  the  high 
seas,  under  colour  of  any  commission  from  any  foreign  prince 
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1820.      w  define  the  offence  of  manslaughter/    To  which 
iTsta^   k  i8  answered,  that  Congress,  having  declared  that 


V. 


*  or  State,  or  on  pretence  of  authority  from  any  person,  such 
offender  shall,  notwithstanding  the  pretence  of  authority,  he 
deemed,  adjudged*  and  taken  to  be,  a  pirate,  felon,  and  rob- 
ber, and  on  being  thereof  convicted,  shall  suffer  death. 

Sec.  X.  And  be  it  enacted,  That  every  person  who  shall 
either  upon  the  land  or  seas,  knowingly  and  wittingly  aid  and 
assist,  procure,  command,  counsel  or  advise,  any  person  or  per- 
sons to  do  or  commit  any  murder  or  robbery,  or  other  piracy 
aforesaid,  upon  the  high  seas,  which  shall  affect  the  life  of  such 
person,  and  such  person  or  persons  shall  thereupon  do  or  com- 
mit any  such  piracy  or  robbery,  then  all  and  every  such  person, 
so  as  aforesaid  aiding,  assisting,  procuring,  commanding,  coun- 
selling, or  advising  the  same,  either  upon  the  land  or  the  sea, 
shall  be,  and  they  are  hereby  declared,  deemed,  and  adjudged 
to  be,  accessary  to  such  piracies  before  the  fact,  and  every 
such  person,  being  thereof  convicted,  shall  suffer  death. 

Sec  XI.  And  be  it  enacted,  That  after  any  murder,  felony, 
robbery,  or  other  piracy  whatsoever,  aforesaid,  is  or  shall  be 
committed  by  any  pirate  or  robber,  every  person  who,  knowing 
that  such  pirate  or  robber  has  done  or  committed  any  such 
piracy  or  robbery,  aljall,  on  the  land  or  at  sea,  receive,  enter- 
tain, or  conceal,  any  such  pirate  or  robber,  or  receive  or  take 
into  his  custody  any  ship,  vessel,  goods,  or  chattels,  which 
have  been,  by  any  such  pirate  or  robber,  piratically  and  felo- 
niously taken,  shall  be,  and  are  hereby  declared,  deemed  and 
adjudged,  to  be  accessary  to  such  piracy  or  robbery,  after  the 
fact ;  and  on  conviction  thereof,  shall  be  imprisoned,  not  ex- 
ceeding three  years,  and  fined,  not  exceeding  five  hundred 
dollars. 

Sec.  XI I.  And  be  it  enacted,  That  if  any  seaman  or  other  per- 
son shall  commit  manslaughter  upon  the  high  seas,  or  confede- 
rate, or  attempt  or  endeavour  to  corrupt  any  commander,  master, 

a  1  Bro.  Ch.  and  Adm.  Law,  422.    2  Bro.  480. 
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any  person  convicted  pf  manslaughter,  shall  be  pti-  isso. 
nished  in  the  maqner  provided  by  the  act,  the  com-  ^  stalfii. 
moo  law  may  be  referred  to  for  a  definition  of  the  .  ▼• 
offence/  Neither  robbery,  murder,  mayhem,  nor 
many  other  offences,  made  punishable  by  the  statute 
laws  of  the  United  States,  are  defined  by  those  laws* 
The  distinctions  of  homicide,  as  marked  out  by  the 
common  law,  are  unknown  to  the  civil  or  Roman 
law.  But  when  jurisdiction  is  given  of  murder  com- 
mitted on  die  high  seas,  &c.  to  a  Court  of  Admiralty, 
the  law  defining  the  crime  is  to  be  derived  from  the 
common,  and  not  from  the  civil  law.6  It  is  also  ob- 
jected, 2.  That  the  local  jurisdiction  of  the  Chinese 
empire  over  the  offence  charged  by  the  indictment, 
if  found  by  the  jury  to  have  been  committed  within 
its  territorial  limits^  necessarily  excludes  the  jurisdic- 
tion of  the  Courts  of  this  country  over  the  offence* 

officer  or  mariner,  to  yield  up  or  to  run  away  with  any  ship 
or  vessel,  or  with  any  goods,  wares,  or  merchandize,  or  to 
turn  pirate,  or  to  go  over  to  or  confederate  with  pirates,  or 
in  any  wise  trade  with  any  pirate,  knowing  him  to  be  such, 
or  shall  furnish  such  pirate  with  any  ammunition,  stores, 
or  provisions,  of  any  kind ;  or  shall  fit  out  any  vessel,  know- 
ingly, and  with  a  design,  to  trade  with  or  supply  or  correspond 
with  any  pirate  or  robber  upon  the  seas  ;  or  if  any  persons 
shall  any  ways  consult,  combine,  confederate,  or  correspond, 
with  any  pirate  or  robber  on  the  seas,  knowing  him  to  be  guilty 
of  any  such  piracy  or  robbery ;  or  if  any  seaman  shall  confine 
the  master  of  any  ship  or  other  vessel,  or  endeavour  to  make 
revolt  in  such  ship ;  such  person  or  persons,  so  offending, 
and  being  thereof  convicted,  shall  be  imprisoned,  not  exceeding 
three  years,  and  fined,  not  exceeding  one  thousand  dollars. 
a  The  United  States  v.  Palmer,  3  Wheat.  626. 
b  The  United  States  v.  M'Gill,  4  Dall.  426.  429. 
Vol.  V.  11 
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1820.  To  this  objection,  it  is  answered,  that  by  the  princi- 
*u*s£^  pies  of  universal  law,  a  qualified  national  jurisdiction 
.  T-  and  immunity  extends  to  the  ships  of  the  nation, 
public  and  private,  wherever  they  may  be.  As  to 
public  vessels,  this  immunity  is  unquestionable.0  And 
even  private  vessels,  though  from  the  necessity  of 
the  case,  subject  to  the  revenue  laws  of  the  country 
where  they  may  be,  are  yet  in  many  respects  exempt- 
ed from  the  local  jurisdiction.  Minor  crimes,  which 
do  not  offend  the  safety  or  dignity  of  the  local  sove- 
reignty, are  usually  left  to  the  cognizance  of  the  go- 
vernment to  whose  subjects  the  vessel  belongs.  Nor 
does  this,  in  the  slightest  degree,  affect  the  eminent 
domain  and  sovereignty  of  the  foreign  nation  over  its 
harbours  and  rivers.6  But  China  herself  disclaims  ju- 
risdiction in  such  cases,  and  r envoys  them  to  the  forum 
of  the  offending  party/     The  offence  here,  being 

a  Vattel,  L.  I.e.  19.  5.216.  The  Exchange,  7  Cranch,  116. 
Case  of  Nash,  alias  Robbing,  Bee's  Adm.  Rep.  266.  Fide  Ap- 
pendix, Note  I. 

b  2  Bro.Civ.  <&•  Adm.  Law,  468.  484.*  M'Gill's  case, 
4  Ball.  427.  United  States  v.  Ross,  1  Gal  lis.  627.  United 
States  y.  Smith,  1  Mason,  147.  United  States  v.  Hamilton, 
1  Mason,  152. 

c  Sir  George  Staunton's  Translation  of  the  Laws  of  China,  36. 
623.  The  following  extracts  from  this  work  were  read  at  the 
argument,  and  it  is  thought  their  insertion  here  will  not  be  un- 
acceptable to  the  learned  reader. 

"  Offences  committed  by  foreigners.^*)  In  general  all  fo- 
reigners who  come  to  submit  themselves  to  the  government  of 
the  empire,  shall,  when  guilty  of  offences,  be  tried  and  sentenced 
according  to  the  established  laws.  The  particular  decisions, 
however,  of   the  tribunal  Lee-Fan-Yuen,(t)  shall  be  guided 
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committed  by  a  citizen  of  the  United  States  upon       mo. 
another  citizen,  on  board  a  merchant  vessel  of  this    "j^suites 

V. 

according  to  regulations  framed  for  the   government  of  the 
Mongol  tribes. 

Note  (*) — *4  This  section  of  the  code  has  been  expressly  quoted 
by  the  provincial  government  of  Canton,  and  applied  to  the 
case  of  foreigners  residing  there  and  at  Macao  for  the  purposes 
of  trade.      The  laws  of  China  have  never;  however,  been 
attempted  to  be  enforced  against  those  foreigners,  except  with 
considerable  allowances  in  their  favour,  although,  on  the  other 
hand,  they  are  restricted  and  circumscribed  in  such  a  manner, 
that  a  transgression  on  their  part  of  any  specific  article  of  the 
laws,  can  scarcely  occur ;  at  least,  not  without  at  the  same 
time  implicating  and  involving  in  their  guilt  some  of  the  natives, 
who  thus  in  most  cases  become  the  principal  victims  of  offended 
justice.     The  situation  of  Europeans  in  China  is  certainly  by 
no  means  so  satisfactory  on  the  whole  as  might  be  desired,  or 
even  as  it  may  be  reasonably  expected  to  become  in  the  pro- 
gress of  time,  unless  some  untoward  circumstance  should  occur 
to  check  the  gradual  course  of  improvement.     It  must  be  ad* 
milted,  however,   that  the   extreme  contrariety   of  manners, 
habits,  and  language,  renders  some  such  arrangement,   as  that 
now  subsisting  for  the  regulation   of  the  intercourse  between 
the  Europeans  and  the  natives,  absolutely  indispensable,  as  well 
as  conducive  to  the  interests  of  both  parties. 

Note  (t)— This  tribunal  might  be  stiled  the  office  or  depart- 
ment for  foreign  affairs,  but  its  chief  concern  is  with  the  tri- 
butary and  the  subject  States  of  Tartary."  p.  36. 

"  The  foregoing  being  the  substance  of  the  report  of  the 
viceroy  to  his  imperial  majesty,  we  have  deliberated  thereon, 
and  have  ascertained  that,  according  to  the  preliminary  book 
of  the  penal  code,  all  persons  from  foreign  parts  committing 
offences,  shall  undergo  trial,  and  receive  sentence  according  to 
the  laws  of  the  empire  :  Moreover,  we  find  it  declared  in  the 
same  code,  that  any  person  accidentally  killing  another,  shall  be 
allowed  to  redeem  himself  from  punishment,  by  the  payment  of 
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1820.  country,  lying  in  the  waters  of  a  foreign  country, 
Sm^m^^  which  expressly  disclaims  jurisdiction  of  the  case, 
it  is  dispunishable,  unless  it  be  punishable  in  the 
Courts  of  this  country  ;  and  it  appears  at  least  ques- 
tionable, whether  there  is  any  constitutional  power  in 
Congress  to  punish  it,  except  in  the  mode  already  pro- 
vided for,  as  an  offence  committed  on  the  high  seas. 
This  brings  us  to  the  8d  objection,  which  is,  that 
the  offence  was  not  committed  "  on  the  high  seas," 
within  the  true  intent  and  meaning  of  the  act  of 
April,  1790.  c.  36*  s.  12.  In  answer  to  this  objection, 
it  is  insisted,  that  before  the  adoption  of  the  present 

a  fine  ;  lastly,  we  find,  that  on  the  eighth  year  of  Kien-Lung, 
(1743,)  it  was  ordered,  in  reply  to  the  address  of  the  viceroy 
of  Canton,  then  in  office,  that  thenceforward,  in  all  cases  of 
offences  by  contrivance,  design,  or  in  affrays  happening  be- 
tween foreigners  and  natives,  whereby  such  foreigners  are  lia- 
ble, according  to  law,  to  suffer  death  by  being  strangled  or  be- 
headed, the  magistrate  of  the  district  shall  receive  the  proofs 
and  evidence  thereof,  at  the  period  of  the  preliminary  investi- 
gation, and  after  having  fully,  and  distinctly  inquired  into  the 
reality  of  the  circumstances,  report  the  result  to  the  viceroy 
and  sub-viceroy,  who  are  thereupon  strictly  to  repeat  and  re- 
vise the  investigation  If  the  determination  of  the  inferior 
Courts,  upon  the  alleged  facts,  and  upon  the  application  of  the 
laws,  is  found  to  have  been  just  and  accurate,  the  magistrate 
of  the  district  shall,  lastly,  receive  orders  to  proceed,  in  con- 
junction with  the  chief  of  the  nation,  to  take  the  offender  to 
execution,  according  to  his  sentence. 

"  In  all  other  instances  of  offences  committed  under  what  the 
laws  declare  to  be  palliating  circumstances,  and  which  are, 
therefore,  not  capitally  punishable,  the  offender  shall  be  sent 
away  to  be  punished  in  his  own  country.  February,  180pV* 
f.  523. 
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constitution,  the  admiralty  and  maritime  jurisdiction  ism. 
extended  every  where  on  tide  waters  below  low  wa-  Vm  statci 
ter  mark."  The  same  extension  has  been  given  to  ._.,  *• 
the  admiralty  jurisdiction  under  the  constitution/ 
The  opposite  argument  is  founded  on  the  expression 
"  high  seas"  as  contradistinguished  from  that  por- 
tion of  the  sea,  where  the  tide  ebbs  and  flows, 
but  which  is  enclosed  by  head  lands,  or  forms  parts 
of  rivers  above  their  mouths.  But  the  celebrated 
statutes  of  Richard  II.,  regulating  the  admiralty  ju- 
risdiction, allow  the  Admiral  to  have  cognizance  of 
things  done  on  the  sea,  "  sur  le  meer?  without  the 
addition  of  high.  The  stat.  27  Eliz.  uses  the  ex- 
pression 4I  main  sea."  The  28  Hen.  VIII.  c.  15., 
concerning  the  trial  of  crimes  committed  within  the 
admiralty  jurisdiction,  uses  the  terms,  "  in  and  u[k>n 
the  sea,  or  in  any  other  haven,  creek,  river,  or  place, 
where  the  Admiral  hath,  or  pretends  to  have,  power, 
authority,  or  jurisdiction."0  The  act  of  Congress  of 
1790.  c.  9.  uses  the  terms  promiscuously,  u  high 
seas,"  (s.  8.  s.  9.)  "  the  seas,"  (s.  10.)  «  the  sea," 
(s.  11.)  "  high  seas  and  seas,"  (s.  12.)  The  term 
|C  sea"  is  water,  as  contradistinguished  from  land. 
The  term  u  high  sea,"  does  not  necessarily  import 
deep  sea;  although  the  classical  writers  frequently 
use  the  correspondent  Latin  word  in  that  figurative 

a  See  authorities  cited,  3  Wheat.  357.  Note  b.  to  United 
States  v.  Bevans.     De  Lovio  v.  Boit,  2  Gallis.  470.     Note  47, 

b  United  States  v.  La  Vengeance,  3  DalL  297.  The  Sally, 
2  Cranch,  406.  The  Betsey  and  Charlotte,  4  Cranch,  443. 
The  Samuel,  1  Wheat.  9.     The  Octavia,  ib.  20. 

c  See  The  King  v.  Bruce,  cited  3  Wheat.  371.     Note  a. 
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I820.       seuse ;  as  ahum  cequor,  altissimum  flumen,  &c.     It 

u.  states    *s  a  common  expletive  applied,  in  both  languages,  to 

v.         "  sea,"  "  road,"  "  crime,"  and  many  other  things. 

Wiltberger.  ... 

lhe  contrary  acceptation  of  the  term  "  high  sea," 
would  exclude  bays,  arms  of  the  sea,  coves,  belts, 
straits,  estuaries,  great  rivers,  and  lakes*     There  is 
no  other  limit  to  the  sea,  but  that  where  the  tide 
ceases  to  ebb  and  flow,  whether  on  the  sea  coast,  or 
in  bays  and  rivers.     Even  the  English  statutes  of 
Richard  II.,  made  to  restrict  the  admiralty  jurisdic- 
tion, and  in  derogation  of  its  ancient  authority,  give 
it  cognizance  of  murders,  &c.  committed  on  board 
great  ships  in  the  streams  of  great  rivers  below  the 
first  bridges.     So  the  French  law  gives  the  admiralty 
the  same  jurisdiction,  as  to  rivers,  for  which  we  con- 
tend/   The  case  of  the  United  States  v.  Be  vans,* 
does  not  stand  in  our  way,  for  the  point  now  in  ques- 
tion was  not  determined  in  that  case. 

Mr.  Sergeant,  contra,  stated,  that  the  indictment  in 
this  case,  pursuing  the  words  of  the  act,  charges  the 
offence  to  have  been  committed  upon  the  "  high 
seas."  It  is  of  no  consequence  what  may  be  the  ex- 
tent of  the  power  given  by  the  constitution  to  the 
government  of  the  Union.  The  question  is,  to  what 
extent  has  the  power  so  given  been  exercised  ?  It  is 
not  necessary,  therefore,  to  inquire  whether  this  was 
an  offence  within  the  admiralty  jurisdiction.  The 
only  question  is,  whether  it  is  within  the  true  mean- 

a  1  Valin,  Com.  surPOrdon.  liv.  1.  tit.  2.     De  la  Competence, 
art.  5. 

b  3  Wteat.  336. 
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ing  of  the  act  of  Congress/1  The  offence  in  ques-  1820. 
tion,  if  committed  at  all,  was  not  committed  upon  the 
high  seas:  whether  these  terms  be  considered  in  their 
ordinary  sense ;  as  used  in  foreign  authorities  of  the  tbe,ser- 
law ;  as  employed  in  acts  of  Congress ;  as  used  in 
the  act  in  question ;  or  as  expounded  by  our  own 
judicial  decisions.  1.  The  national  character  of  the 
ship  or  vessel  in  which  the  offence  was  committed, 
makes  no  difference  in  this  case.  A  public  armed 
vessel  is  a  part  of  the  national  sovereign  force,  cloth- 
ed with  the  sovereign  character,  and  wherever  she 
goes  entitled  to  immunity.  She  is  subject  only  to 
the  jurisdiction  of  her  sovereign,  and  is  a  part  of  his 
territory  ;*  is  exempt  from  visitation  and  search,  and 
governed  by  such  laws  as  her  sovereign  may  choose 
to  give  her.  The  immunity  she  enjoys  does  not  de- 
pend upon  the  civil  or  admiralty  law  ;  but,  like  the 
privilege  of  an  ambassador,  or  the  immunity  of 
troops  on  their  passage,  depends  upon  the  law  of  na- 
tions. Every  sovereign  may  refuse  admission,  but 
having  admitted,  is  bound  to  respect.  Still,  it  does 
not  follow,  that  the  Courts  of  her  own  country  have 
jurisdiction  on  board  of  her.  Be  this  as  it  may,  a 
private  ship  has  no  such  immunity.  On  the  ocean 
she  is  bound  to  submit  to  visitation  and  search.  In 
port,  she  is  bound  to  submit  to  the  local  jurisdiction. 
and  entitled  to  the  benefit  of  the  laws  of  the  place. 
Those  who  are  on  board  of  her,  incur  the  obligation 

a  The  United  States  v.  Bevans,  3  Wheat.  336.  3C6. 

6  The  Exchange,  7  Cranch,  116.  Speech  of  Mr,  (now 
Chief  Justice)  Marshall,  in  the  case  of  Nosh  alias  Robbing 
Appendix,  Note  I. 
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1820.  of  a  temporary  allegiance,  and  are,  in  all  respects, 
u.  states  amenable  to  the  laws  of  the  country  in  which  they 
*•  are  found ;  to  its  penal  laws  especially.  The  ocean, 
the  high  seas,  are  a  common  domain  ;  and  every  ship, 
private  as  well  as  public,  is  there  upon  the  territory  of 
her  sovereign ;  and  amenable  to  no  laws,  but  the 
laws  of  her  sovereign,  and  the  law  of  nations.  It  is 
from  this  principle  that  every  nation  derives  its  juris- 
diction over  the  persons  on  board  its  ships :  the  spot 
they  occupy  in  the  common  domain ,  is  its  own  terri- 
tory, and  it  has  a  right  to  give  the  law  to  it."  2.  The 
national  character  of  the  offender,  or  of  the  person 
offended,  makes  no  difference.  If  the  crew  had  all 
shipped  in  England,  and  been  English  subjects,  they 
would  have  been  equally  entitled  to  protection,  and 
equally  amenable  to  our  laws.  If,  upon  the  ocean, 
or  high  seas,  a  foreigner  had  been  murdered,  his  death 
would  have  been  equally  avenged  by  our  laws.  If  a 
foreigner  on  board  this  ship,  had  committed  an  of- 
fence, he  would  equally  have  been  liable.  It  is  not 
correct,  then,  to  say,  that  personal  jurisdiction  is  uni- 
versal, as  to  citizens ;  nor  that  it  does  in  no  case  ex- 
tend to  foreigners.  3.  In  the  next  place,  the  extent 
or  true  nature  of  the  constitutional  power  is  wholly 
immaterial  in  this  case.  That  instrument  had  in 
view,  1st.  To  partition  powers  between  the  Union 
and  the  States ;  2dly.  To  distribute  powers  among 
the  different  branches  of  the  national  government. 
The  judicial  power,  in  its  exercise,  is  subordinate 
and  auxiliary  to  the  power  of  Congress.   The  whole 

a  1  Sir  L.  Jenkins9  Works,  91. 
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jurisdiction  has  never  been  exercised.    But  the  prin-       1820. 
ciple,  in  its  application  to  the  very  case,  has  been  de-    v  statcs 
cided  in  the  case  of  the  United  States  v.  Bevans.*    It      ,  ,v- 

Wiltberger. 

follows,  therefore,  that  the  judicial  authority  is  of  no 
avail,  unless  there  be  a  corresponding  power  in  Con- 
gress; that  as  the  judicial  authority  is  unavailing 
without  a  legislative  act,  it  is  to  the  act  of  Congress 
alone  we  must  look  for  the  extent  of  the  jurisdiction. 
When,  therefore,  the  authority  of  the  judiciary  is 
declared  to  extend  to  all  cases  of  "  admiralty  and 
maritime  jurisdiction,"  it  is  to  be  extended  only  to 
such  cases  as  Congress  have  power  to  provide  for. 
The  same  power  might  be  exercised  through  the  me- 
dium of  the  State  Courts,  or  omitted  altogether.  It 
follows,  also,  most  indubitably,  that  the  powers  ex- 
ercised by  Congress,  can  receive  no  illustration  from 
the  powers  given  to  the  judiciary  by  the  constitu- 
tion ;  and  we  are  thus  happily  relieved  from  the  ne- 
cessity of  exploring  the  distant  speculation  of  the 
ancient  jurisdiction  of  the  admiralty.  4.  What, 
then,  is  the  true  meaning  of  the  terms,  on  the 
<c  high  seas,"  as  used  in  the  act  of  Congress  r  In 
their  ordinary  sense,  they  mean  the  open  ocean, 
as  distinguished  from  creeks,  rivers,  ports,  and 
.  other  bodies  of  water,  inclosed  and  infra-territorial. 
The  flow  of  the  tide  cannot  be  the  true  test ;  for 
then  the  sea  would  flow  to  the  falls  of  Schuylkill 
and  Delaware,  and  would  comprehend  a  vessel 
mdored  at  the  wharf.     If  we  refer  to  the  authorities 

*  3  TVJiea1.  336.  386. 
Vor.  V.  12 
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182a  of  the  English  law,  they  are  clear  and  uniform, 
u.  states  The  common  lawyers  never  at  any  period  denied  the 
W'ltbe  admiralty  jurisdiction  upon  the  u  high  seas."  The 
civilians  claimed  a  jurisdiction  beyond  what  was  con- 
ceded to  them  by  the  common  lawyers,  beyond  the 
"  high  seas  ;"  in  rivers,  bays,  &c.  Thus,  the  very 
contest,  in  its  origin,  admitted  that  the  "  high  seas" 
were  distinguishable  from  other  waters.  The  sta- 
tute 13  Richard  II.  confined  the  admiralty  to  things 
done  upon  the  "  sea."a  The  15  Richard  II.  gave 
it  criminal  jurisdiction  in  homicide  and  mayhem  on 
great  rivers,  &c.*  The  27  Eliz.  c.  11.  is  conclusive 
of  the  question/  Sir  Leoline  Jenkins  makes  the 
distinction  expressly/  So,  also,  we  have  the  autho- 
rity of  Lord  Hale  in  many  places ;'  and  all  the  autho- 
rities agree  that  the  divisum  imperium  is  only  upon 
the  sea  coast.  The  distinction  is  also  perfectly  un- 
derstood and  maintained  in  our  own  legislation  ;  and 
the  act  now  in  question  furnishes  the  clearest  recog- 
nition of  it,  as  will  appear  by  a  comparison  of  the 
8th  with  the  12th  section.  In  the  8th  section,  the 
distinction  is  made  between  the  "  high  seas,"  and 
u  a  river,  haven,  basin,  or  bay."  The  latter  expres- 
sions can  never,  by  any  fair  rule  of  construction  ap- 
plied to  penal  statutes,  be  transferred  from  the  8th. 
to  the  12th  section.  In  criminal  cases,  a  strict  con- 
struction is  always  to  be  preferred ;  and  if  there  be 

a  4  Inst,  136.  b  4  Inst.  137. 

c  4  Inst.  137.  d  1  Life  of  Sir  L.  J.  77. 

c  Hale,  De  Jure  Maris,  c.  4.    2  East's  C.L.,  304.     2  HaleU 
JP.  C.  <h.  3. 
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doubt,  that  is  of  itself  conclusive.  la  Bevan's  case,  1820. 
the  distinction  between  the  high  seas  and  other  en* 
closed  parts  of  the  sea,  was  not  denied  by  the  coun- 
sel for  the  United  States,  and  the  Court  do  not  even  WUlbeI*w- 
mention  it  as  at  all  doubtful/  But,  it  is  asked,  whe- 
ther the  criminal  jurisdiction  of  the  admiralty  is  not 
as  extensive  as  the  civil  ?  To  which  it  is  answered, 
that  the  criminal  jurisdiction  depends  upon  the  place 
where  the  offence  is  committed ;  the  civil,  upon 
the  nature  of  the  subject;  and  there  can,  therefore, 
be  no  comparison  of  their  extent. 

The  Attorney  General,  in  reply,  insisted,  that 
although  penal  laws  are  to  be  construed  strictly, 
the  intention  of  the  legislature  must  govern  in 
their  construction.  If  a  case  be  within  the  inten- 
tion and  reason,  it  must  be  considered  as  within  the 
letter,  of  the  statute.  This  act  having  been  passed 
by  Congress  on  the  first  organization  of  the  govern- 
ment, it  must  have  been  their  intention  to  make  the 
exercise  of  their  power  co-extensive  with  their  juris- 
diction ;  and  to  punish  all  the  crimes  enumerated,  in 
every  place  within  their  jurisdiction.  The  act  must, 
therefore,  be  construed  so  as  to  engraft  the  words  of 
the  8th  section,  descriptive  of  the  place  in  which 
murder  may  be  committed,  on  the  12th  section,  which 
describes  the  place  in  which  manslaughter  may  be 
committed.  After  expressing  themselves  fully  in 
the  previous  section  as  to  the  places  in  which  one  of 
the  crimes  intended  to  be  punished  by  the  act  must 
be  committed,  it  was  natural  that  the  legislature 

• 

a  3  Whtat.  336. 
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1820.       should  suppose  the  language  engrafted  into  a  subse- 
^*£^m    q,ient  section  on  a  subject  of  the  same  class.     Thus, 
7*         the  1st  section  of  the  act  defines  the  crime  of  trea- 
son, and  provides,  "  that  if  any  person  or  persons 
owing  allegiance  to  the  United  States  of  America, 
shall  levy  war,"  &c.  "  such  person  or  persons  shall 
be  adjudged  guilty  of  treason,"  &c.     The  2d  sec- 
tion defines  misprision  of  treason,  and  in  specifying 
the  persons  who  may  commit  the  crime,  omits  the 
words  "  owing  allegiance  to  the  United  States,"  and 
uses  without  limitation  or  restriction  the  general 
terms  6i  any  person  or  persons."     Yet  these  general 
terms  were  obviously  intended  to  be   restrained  by 
the  words  *c  owing  allegiance  to  the  United  States," 
which^are  used  in  the  preceding  section.    The  crimes 
of  murder  and  manslaughter  are  kindred  offences, 
and  are  parts  of  the  same  general  offence  of  homi- 
cide.    Congress  must  have  intended  to  make  the 
same  provision  for  their  punishment,  as  to  the  places 
within  which  they  must  be  committed  in  order  to 
give  jurisdiction  to  the  Courts  of  the  Union.     Thus, 
the  3d  section  of  the  act  describes  the  places  on  land 
in  which  murder  must  be  committed  in  order  to  give 
those  Courts  jurisdiction  of  the  offence ;  and  the 
7th  section  describes  in  the  very  same  terms  the 
places  on  land  in  which  manslaughter  must  be  com- 
mitted in  order  to  give  them  jurisdiction.     Observe 
the  consequences  of  a  contrary  construction  as  to 
murder  alone.     The  9th  section  extends  the  guilt  of 
the  offences  enumerated  in  it  to  a  citizen  of  the 
United  States  committing  them  under  colour  of  a 
foreign  commission.    But  this  section,  in  describing 
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the  place  where  the  offence  may  be  committed,  omits      lm 
the  words  "  in  any  river,  haven,  basin,  or  bay,"  an^fv^^J^ 
uses  the  words  "  high  seas"  only.    It  is  incredible        ▼• 
that  it  was  the  legislative  intention  to  distinguish  be- 
tween the  same  crime,  committed  under  the  pretext 
of  authority  by  a  foreign  commission,  on  the  high 
seas,  and  on  the  waters  of  a  foreign  State,  or  of  the 
United  States.     So,  also,  the  10th  section  provides, 
"  that  every  person  who  shall,  either  upon  the  land 
or  the  seas,  knowingly  and  wittingly  aid  and  assist, 
procure,  command,  counsel,  or  advise,  any  person  or 
persons,  to  do  or  commit  any  murder  or  robbery,  or 
other  piracy,  aforesaid,  upon  the  seas,  which  shall 
affect  the  life  of  such  person,  shall,"  &c.    Here  Con- 
gress cannot  have  intended  to  exempt  from  punish- 
ment those  persons  who  shall  be  accessaries  before 
the  fact  to  a  murder  or  robbery  committed  u  in  a 
river,  haven)  basin,  or  bay,"  fee.     A  similar  argu- 
ment is  applicable  to  the  11th  section.     As  to  the 
12th  section,  beside  the  offence  of  manslaughter, 
the  other  offences  which  it  enumerates  are  all  acces- 
sorial to  those  mentioned  in  the  8th.     It  is,  therefore, 
evidently  connected  with  the  8th. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  Feb.  \&th. 
of  the  Court.  The  indictment  in  this  case  is  found- 
ed on  the  12th  section  of  the  act,  entitled,  "  an  act 
for  the  punishment  of  certain  crimes  against  the  Uni- 
ted States."  That  section  is  in  these  words :  "  And 
be  it  enacted,  that  if  any  seaman,  or  other  person, 
shall  commit  manslaughter  on  the  high  seas,  or  con- 
federate," &c.  "  such  person  or  persons  so  offending, 
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and  being  thereof  convicted,  shall  be  imprisoned  not 
•xceeding  three  years,  and  fined  not  exceeding  one 
thousand  dollars." 

The  jurisdiction  of  the  Court  depends  on  the  place 
in  which  the  fact  was  committed.  Manslaughter  is 
not  punishable  in  the  Courts  of  the  United  States, 
according  to  the  words  which  have  been  cited,  unless 
it  be  committed  on  the  high  seas.  Is  the  place  de- 
scribed in  the  special  verdict  a  part  of  the  high  seas? 

If  the  words  be  taken  according  to  the  common 
understanding  of  mankind,  if  they  be  taken  in  their 
popular  and  received  sense,  the  "  high  seas,"  if  not 
in  all  instances  confined  to  the  ocean  which  washes 
a  coast,  can  never  extend  to  a  river  about  half  a  mile 
wide,  and  in  the  interior  of  a  country.  This  extend- 
ed construction  of  the  words,  it  has  been  insisted,  is 
still  farther  opposed,  by  a  comparison  of  the  12th 
with  the  8th  section  of  the  act  In  the  8th  section, 
Congress  has  shown  its  attention  to  the  distinction 
between  the  u  high  seas,"  and  u  a  river,  haven, 
basin,  or  bay."  The  well  known  rule  that  this  is  a 
penal  statute,  and  is  to  be  construed  strictly,  is  also 
urged  upon  us. 

On  the  part  of  the  United  States,  the  jurisdiction 
of  the  Court  is  sustained,  not  so  much  on  the  exten- 
sion of  the  words  "  high  seas,"  as  on  that  construc- 
tion of  the  whole  act,  which  would  engraft  the  words 
of  the  8th  section,  descriptive  of  the  place  in  which 
murder  may  be  committed,  on  the  12th  section,  which 
describes  the  place  in  which  manslaughter  may  be 
committed.  This  transfer  of  the  words  of  one  sec- 
tion to  the  other,  is,  it  has  been  contended,  in  pursu* 
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ance  of  the  obvious  intent  of  the  legislature ;  and  in  1820. 
support  of  the  authority  of  the  Court  so  to  do,  ccr-  ^f^£* 
tain  maxims,  or  rules  for  the  construction  of  statutes, 
have  been  quoted  and  relied  on.  It  has  been  said, 
that  although  penal  laws  are  to  be  construed  strictly, 
the  intention  of  the  legislature  must  govern  in  their 
construction.  That  if  a  case  be  within  the  intention, 
it  must  be  considered  as  if  within  the  letter  of  the 
statute.     So  if  it  be  within  the  reason  of  the  statute. 

The  rule  that  penal  laws  are  to  be  construed  strictly,  Roiet  for  <fe 

*  *      conjtruction  of 

is  perhaps  not  much  less  old  than  construction  itself.  f*naJ  »**«*•. 

It  is  founded  on  the  tenderness  of  the  law  for  the 

rights  of  individuals;  and  on  the  plain  principle  that 

the  power  of  punishment  is  vested  in  the  legislative, 

not  in  the  judicial  department.     It  is  the  legislature, 

not  the  Court,  which  is  to  define  a  crime,  and  ordain 

its  punishment. 

It  is  said,  that  notwithstanding  this  rule,  the  inten- 
tion of  the  law  maker  must  govern  in  the  construc- 
tion of  penal,  as  well  as  other  statutes.  This  is  true. 
But  this  is  not  a  new  independent  rule  which  sub- 
verts the  old.  It  is  a  modification  of  the  ancient 
maxim,  and  amounts  to  this,  that  though  penal  laws 
are  to  be  construed  strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  obvious  intention 
of  the  legislature.  The  maxim  is  not  to  be  so  ap- 
plied as  to  narrow  the  words  of  the  statute  to  the  ex- 
clusion of  cases  which  those  words,  in  their  ordinary 
acceptation,  or  in  that  sense  in  which  the  legislature 
has  obviously  used  them,  would  comprehend.  The 
intention  of  the  legislature  is  to  be  collected  from  the 
words  they  employ.     Where  there  is  no  ambiguity  in 
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1820.      the  words,  there  is  do  room  for  construction.     The 
case  must  be  a  strong  one  indeed,  which  would  jus- 
tify a  Court  in  departing  from  the  plain  meaning  of 
words,  especially  in  a  penal  act,  in  search  of  an  in- 
tention which  the  words  themselves  did  not  suggest 
To  determine  that  a  case  is  within  the  intention  of 
a  statute,  its  language  must  authorise  us  to  say  so. 
It  would  be  dangerous,  indeed,  to  carry  the  principle, 
that  a  case  which  is  within  the  reason  or  mischief  of 
a  statute,  is  within  its  provisions,  so  far  as  to  punish 
a  crime  not  enumerated  in  the  statute,  because  it  is 
of  equal  atrocity,  or  of  kindred  character,  with  those 
which  are  enumerated.     If  this  principle  has  ever 
been  recognized  in  expounding  criminal  law,  it  has 
been  in  cases  of  considerable  irritation,  which  it 
would  be  unsafe  to  consider  as  precedents  forming  a 
general  rule  for  other  cases. 
Thcdefcrip-      Having  premised  these  general  observations,  the 
c™uine/*ta  Court  will  proceed  to  the  examination  of  the  act, 

the  8th  section  .  .  .  .       .  f        . 

of  the  act  of  in  order  to  determine  whether  the  intention  to  m- 
notwincorpo-  corporate  the  description  of  place  contained  in  the 

rated  into  the  r  r  r 

Sic  ^the  ^  sect*on>  *nt0  the  12th>  be  so  apparent  as  to  jus- 
uatoi'j^sdk6.  tify  the  Court  in  so  doing.  It  is  contended,  that 
liS^hter^  throughout  the  act  the  description  of  one  section  is 
rd»d  "rire^i  full,  and  is  necessarily  to  be  carried  into  all  the  other 

ana  not  on  the  .  .  .    .         ,    M  .  • 

high  seas.       sections  which  relate  to  place,  or  to  crime. 

The  I  st  section  defines  the  crime  of  treason,  and 
declares,  that  if  any  person  or  persons  owing  alle- 
giance to  the  United  States  of  America  shall  levy 
war,''  &c  "  such  person  or  persons  shall  be  adjudged 
guilty  of  treason,"  &c.  The  second  section  defines 
misprision  of  treason ;  and  in  the  description  of  the 
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persons  who  may  commit  it,  omits  the  words  "  owing       1820. 
allegiance  to  the  United  States,"  and  uses  without  s^££» 
limitation,  the  general  terms  "  any  person  or  per-         ▼• 
sons."    Yet,  it  has  been  said,  these  general  terms 
were  obviously  intended  to  be  limited,  and  must  be 
limited,  by  the  words  "  owing  allegiance  to  the  Uni- 
ted States,"  which  are  used  in  the  preceding  section. 

It  is  admitted,  that  the  general  terms  of  the  2d 
section  most  be  so  limited ;  but  it  is  not  admitted, 
that  the  inference  drawn  from  this  circumstance,  in 
favour  of  incorporating  the  words  of  one  section  of 
this  act  into  another,  is  a  fair  one.  Treason  is  a 
breach  of  allegiance,  and  can  be  committed  by  him 
only  who  owes  allegiance  either  perpetual  or  tempo- 
rary. The  words,  therefore,  u  owing  allegiance  to 
the  United  States,"  in  the  first  section,  are  entirely 
surplus  words,  which  do  not,  in  the  slightest  degree, 
affect  its  sense;  The  construction  would  be  precise- 
ly .the  same  were  they  omitted.  When,  therefore, 
we  give  the  same  construction  to  the  second  section, 
we  do  not  carry  those  words  into  it,  but  construe  it 
as  it  would  be  construed  independent  of  the  first. 
There  is,  too,  in  a  penal  statute,  a  difference  between 
restraining  general  words,  and  enlarging  particular 
words. 

The  crimes  of  murder  and  of  manslaughter,  it 
has  been  truly  said,  are  kindred  crimes ;  and  there 
is  much  reason  for  supposing,  that  the  legislature  in- 
tended to  make  the  same  provision  for  the  jurisdic- 
tion of  its  Courts,  as  to  the  place  in  which  either 
might  be  committed.  In  illustration  of  this  position, 
the  3d  and  7th  sections  of  the  act  have  been  cited. 

Vol.  V.  18 
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182a       The  3d  section  describes  the  places  in  which  murder 
on  land  may  be  committed,  of  which  the  Courts  of 
the  United  States  may  take  cognizance ;.  and  the 
WUhexgpr.  ^  sectjon  describes,  in  precisely  the  same  terms, 

the.  places  on  land,  if  manslaughter  be  committed  in 
which,  the  offender  may  be  prosecuted  in  the  federal 
Courts. 

It  is  true,  that  so  far  as  respects  place,  the  words 
of  the  3d  section  concerning  murder,  are  repeated  in 
the  7th,  and  applied  to  manslaughter ;  but  this  cir- 
cumstance suggests  a  very  different  inference  from 
that  which  has  been  drawn  from  it.  When  the  le- 
gislature is  about  to  describe  the  places  in  which 
manslaughter,  cognizable  in  the  Courts  of  the  Uni- 
ted States,  may  be  committed,  no  reference  whatso- 
ever is  made  to  a  prior  section  respecting  murder ; 
but  the  description  is  as  full  and  ample,  as  if  the 
prior  section  had  not  been  in  the  act.  This  would 
Tather  justify  the  opinion,  that  in  proceeding  to  man- 
slaughter, the  legislature  did  not  mean  to  refer  us  to 
the  section  on  murder  for  a  description  of  the  place 
in  which  the  crime  might  be  committed,  but  did  mean 
to  give  us  a  full  description  in  the  section  on  that 
subject. 

So,  the  6th  section,  which  punishes  those  who  have 
knowledge  of  the  commission  of  murder,  or  other 
felony,  describes  the  places  on  land  in  which  the  mur- 
der is  to  be  committed,  to  constitute  the  crime,  with 
the  same  minuteness  which  had  been  before  employ- 
ed in  the  3d,  and  was,  afterwards,  employed  in  the 
7th  section, 
to  the  8th  section,  the  legislature  takes  up  the  sub- 
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jtect  of  murder,  and  other  felonies,  committed  on  the      ibso. 
Water,  and  is  full  in  the  description  of  place.  u  If  any  ^^TsuteT 
person  or  persons,  shall  commit  upon  the  high  seas,     .  ▼• 
or  in  any  river,  haven,  basin  or  bay,  out  of  the  ju- 
risdiction of  any  particular  State,  murder,"  &c. 

The  9th  section  of  the  act  applies  to  a  citizen  who 
shall  commit  any  of  the  offences  described  in  the  8th 
section,  against  the  United  States,  or  a  citizen  thereof, 
under  colour  of  a  commission  from  any  foreign 
Prince  or  State. 

It  is  observable,  that  this  section,  in  its  description 
of  place,  omits  the  words,  "  in  any  river,  haven, 
basin,  or  bay,"  and  uses  the  words  "  high  seas"  only. 
It  has  been  argued,  and,  we  admit,  with  great  force, 
that  in  this  section  the  legislature  intended  to  take 
from  a  citizen  offending  against  the  United  States, 
under  colour  of  a  commission  from  a  foreign  power, 
any  pretence  to  protection  from  that  commission ; 
and  it  is  almost  impossible  to  believe  that  there  could 
have  been  a  deliberate  intention  to  distinguish  be- 
tween the  same  offence,  committed  under  colour  of 
such  commission,  on  the  high  seas,  and  on  the  waters 
of  a  foreign  State,  or  of  the  United  States,  out  of 
the  jurisdiction  of  any  particular  State.  This  would 
unquestionably  have  been  the  operation  of  the  sec- 
tion, had  the  words,  "  on  the  high  seas,"  been  omit- 
ted. Yet  it  would  be  carrying  construction  very  far 
to  strike  out  those  words.  Their  whole  effect  is  to 
limit  the  operation  which  the  sentence  would  have 
without  them ;  and  it  is  making  very  free  with  legis- 
lative language,  to  declare  them  totally  useless,  when 
they  are  sensible,  and  are  calculated  to  have  a  de* 
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1820.      cided  influence  on  the  meaning  of  the  clause.    That 

u.  states    case  's  not  directly  before  us,  and  we  may  perhaps 

Wtttbe        k°  re^eve(*  ^rom  ever  deciding  it.    For  the  present 

purpose,  it  will  be  sufficient  to  say,  that  the  determi- 

ation  of  that  question  in  the  affirmative,  would  not, 

e  think,  be  conclusive  with  respect  to  that  now 
under  consideration.  The  9th  section  refers  express- 
ly, so  far  at  least  as  respects  piracy  or  robbery,  to 
the  8th ;  and  its  whole  language  shows  that  its  sole 
object  is  to  render  a  citizen  who  offends  against  tb# 
United  States  or  their  citizens,  under  colour  of  a 
foreign  commission,  punishable  in  the  same  degree  as 
if  no  such  commission  existed.  The  clearness  with 
which  this  intent  is  manifested  by  the  language  of 
the  whole  section,  might  perhaps  justify  a  latitude  of 
construction  which  would  not  be  allowable  where 
the  intent  is  less  clearly  manifested ;  where  we  are 
to  be  guided,  not  so  much  by  the  words  in  which  the 
provision  is  made,  as  by  our  opinion  of  the  reasona- 
bleness of  making  it. 

But  here,  too,  it  cannot  escape  notice,  that  the  legis- 
lature has  not  referred  for  a  description  of  the  place  to 
the  preceding  section,  but  has  inserted  a  description, 
and  by  that  insertion  has  created  the  whole  difficulty 
of  the  case. 

The  10th  section  declares  the  punishment  of  acces- 
sories before  the  fact  It  enacts,  "  that  every  per- 
son  who  shall  either  upon  the  land  or  the  seas,  know- 
ingly and  wittingly,  aid  and  assist,  procure,  com- 
mand, counsel,  or  advise  any  person  or  persons  to  do 
or  commit  any  murder  or  robbery,  or  other  piracy, 
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afereaaid,  upon  the  seas,  which  shall  affect  the  life      ism. 
of  such  persons,  shall,"  &c.  uTsuu 

Upon  this  section,  also,  as  on  the  preceding,  it  has     .  ▼• 
been  argued,  that  the  legislature  cannot  have  intended 
to  exclude  from  punishment  those  who  shall  be  acces- 
sories before  the  fact  to  a  murder  or  robbery  committed 
a  in  a  river,  haven,  basin,  or  bay,  out  of  the  jurisdic- 
tion of  any  State ;"  and  now,  as  then,  the  argument 
ban  great  weight    But  it  is  again  to  be  observed, 
that  the  legislature  has  not  referred  for  a  description 
of  place  to  any  previous  parts  of  the  law,  but  has 
jntftiW  a  description,  and  by  so  doing,  has  materi- 
ally varied  the  obvious  sense  of  the  section,  u  Every 
person  who  shall,  either  upon  the  land  or  the  seas, 
knowingly  and  wittingly  aid,"  &c.    The  probabi- 
lity is,  that  the  legislature  designed  to  punish  all  per* 
MM  amenable  to  their  laws,  who  should,  in  any 
place,  aid  and  assist,  procure,  command,  counsel,  or 
advise,  any  person  or  persons  to  commit  any  murder 
or  piracy  punishable  under  the  act    And  such  would 
have  been  the  operation  of  the  sentence,  had  the 
words,  "  upon  the  land  or  the  seas"  been  omitted. 
But  the  legislature  has  chosen  to  describe  the  place 
where  the  accessorial  offence  is  to  be  committed,  and 
has  not  referred  to  a  description  contained  in  any  other 
part  of  the  act    The  words  are,  *'  upon  the  land  or 
the  seas."    The  Court  cannot  reject  this  description. 
If  we  might  supply  the  words  "  river,  haven,"  &c. 
because  they  are  stated  in  the  8th  section,  must  we 
supply  "  fort,  arsenal,"  &c.  which  are  used  in  the 
3d  section,  describing  the  place  in  which  murder 
may  be  committed  on  land  ?   In  doing  so,  we  should 
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i8i».  probably  defeat  the  will  of  the  legislature.  Yet  if 
^^TY^V  we  depart  from  the  description  of  place  given  in 
the  section,  in  which  Congress  has  obviously  intend- 
ed to  describe  it,  for  the  purpose  of  annexing  to  the 
word  "  seas,"  the  words  rt  river,  haven,  basin,  or 
bay,"  found  in  the  8th  section,  there  would  be  at  least 
some  appearance  of  reason  in  the  argument,  which 
would  require  us  to  annex  also  to  the  word  u  land," 
the  words  "fort,  arsenal,1'  &c  found  in  the  3d 
section. 

After  describing'the  place  in  which  the  ''  aid,  assist- 
ance, procurement,  command,  counsel,  or  advice," 
must  be  given,  in  order  to  give  to  the  Courts  of  the 
United  States  jurisdiction  over  the  offence,  the  legisla- 
ture proceeds  to  describe  the  crime  so  to  be  command- 
ed or  procured,  and  the  place  in  which  such  crime  must 
be  committed.  The  crime  is,  "  any  murder  or  rob- 
bery, or  other  piracy,  aforesaid."  The  place  is  "  upon 
the  seas." 

In  this  section,  as  in  the  preceding,  had  the  words 
"upon  the  seas"  been  omitted,  the  construction 
would  have  been  that  which,  according  to  the  argu- 
ment on  the  part  of  the  United  States,  it  ought  now 
to  be.  But  these  words  are  sensible  and  are  mate- 
rial. They  constitute  the  description  of  place  which 
the  legislature  has  chosen  to  give  us ;  and  Courts 
cannot  safely  vary  that  description,  without  some 
sure  guide  to  direct  their  way. 

The  observations  made  on  this  section  apply  so 
precisely  to  the  1 1th,  that  they  need  not  be  repeated. 

The  legal  construction  of  those  sections  is  doubt- 
ful, and  the  Court  is  not  now,  and  may  perhaps  ne- 
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mr  be,  required  to  make  it    It  is  sufficient  to  say,      isso. 
that  should  it  even  be  such  as  the  Attorney  General    v  stat0a 
contends  it  ought  to  be,  the  reasons  in  favour  of  that  wiltl£JW, 
construction  do  not  apply  conclusively  to  the  12th 
section.     They  both  contain  a  direct  reference  to  the 
8th  section.      They  describe  accessorial  offences, 
which  from  their  nature  are  more  intimately  connect- 
ed with  the  principal  offence,  than  distinct  crimes  are. 
with  each  other. 

The  12th  section  takes  up  the  crime  of  man* 
slaughter,  which  is  not  mentioned  in  the  8th ;  and, 
without  any  reference  to  the  8th,  describes  the  place 
in  which  it  must  be  committed,  in  order  to  give  juris- 
diction to  the  Courts  of  the  United  States.  That 
plaice  is  "  on  the  high  seas."  There  is  nothing  in 
this  section  which  can  authorize  the  Court  to  take 
jurisdiction  of  manslaughter  committed  elsewhere. 

To  prove  the  connection  between  this  section  and 
the  8th,  the  attention  of  the  Court  has  been  directed 
to  the  other  offences  it  recapitulates,  which  arc  said  to 
be  accessorial  to  those  enumerated  in  the  8th.   They 
are  admitted  to  be  accessorial ;  but  the  Court  draws  a 
different  inference  from  this  circumstance.     Man- 
slaughter is  an  independent  crime  distinct  from  mur- 
.  der,  and  the  legislature  annexes  to  the  offence,  a  des- 
cription of  the  place  in  which  it  must  be  committed  in 
order  to  give  the  Court  jurisdiction.  The  same  section 
then  proceeds  to  enumerate  certain  other  crimes  which 
are  accessorial  in  their  nature,  without  any  descrip- 
tion of   places.      To  manslaughter,  the   principal 
crime,  the  right  to  punish  which  depends  on  the 
place  in  which  it  is  committed,  Congress  has  annex- 
ed a  description  of  place.    To  the  oth^r  crimes  enu~ 
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ieto.  merated  in  the  same  section,  which  are  accessorial  in 
u.  sutea  *keir  nature,  and  some  of  which  at  least  may  be  com- 
**  mitted  any  where,  Congress  has  annexed  no  descrip- 
tion of  place.  The  conclusion  seems  irresistible, 
that  Congress  has  not  in  this  section  inserted  the 
limitation  of  place  inadvertently ;  and  the  distinc- 
tion which  the  legislature  has  taken,  must  of  course 
be  respected  by  the  Court. 

It  is  the  object  of  the  law,  among  other  things,  to  pu- 
nish murder  and  manslaughter,  on  land,  in  places 
within  the  jurisdiction  of  the  United  States  ;  and  also 
to  punish  murder  and  manslaughter,  committed  on  the 
ocean.  The  two  crimes  of  murder  and  manslaughter, 
when  committed  on  land,  are  described  in  two  distinct 
sections,  as  two  distinct  offences ;  and  the  description 
of  place  in  the  one  section,  is  complete  in  itself,  and 
makes  no  reference  to  the  description  of  place  in  the 
other.  The  crimes  of  murder  and  manslaughter, 
when  committed  on  water,  are  also  described  as  two 
distinct  offences,  in  two  sections,  each  containing  a 
description  of  the  place  in  which  the  offence  may  be 
committed,  without  any  reference  in  the  one  section 
to  the  other.  That  section  which  affixes  the  punish- 
ment to  manslaughter  on  the  seas,  proceeds  to  de- 
scribe other  offences  which  are  accessorial  in  their 
nature,  without  any  limitation  of  place.  In  every 
section  throughout  the  act,  describing  a  crime,  the 
right  to  punish  which  depends  on  place,  and  in  some 
instances  where  the  right  of  punishment  does  not  de- 
pend upon  place,  the  legislature  has,  without  any  re- 
ference to  a  preceding  section,  described  the  place  in 
which  it  must  be  committed,  in  order  to  bring  the 
offender  within  the  act.    This  characteristic  feature 
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of  the  law  bow  to  be  expounded,  deserves  great  con*  1820, 
stderation,  and  affords  a  powerful  reason  for  restrain- 
ing the  Court  from  annexing  to  the  description  con- 
tained in  one  section,  parts  of  the  description  con- 
tained in  another.  From  this  review  of  the  exami- 
nation made  of  the  act  at  the  bar,  it  appears  that  the 
argument  chiefly  relied  on,  to  prove  that  the  words  of 
one  section  descriptive  of  the  place  ought  to  be  incor- 
porated into  another,  is  the  extreme  improbability 
that  Congress  could  have  intended  to  make  those 
differences  with  respect  to  place,  which  their  words 
import.  We  admit  that  it  is  extremely  improbable. 
But  probability  is  not  a  guide  which  a  court,  in  con* 
struing  a  penal  statute,  can  safely  take.  We  can 
conceive  no  reason  why  other  crimes  which  are  not 
comprehended  in  this  act,  should  not  be  punished. 
But  Congress  has  not  made  them  punishable,  and 
this  Court  cannot  enlarge  the  statute. 

After  giving  the  subject  an  attentive  consideration, 
we  are  unanimously  of  opinion,  that  the  offence 
charged  in  this  indictment  is  not  cognizable  in  the 
Courts  of  the  United  States ;  which  opinion  is  to  be 
certified  to  the  Circuit  Court  for  the  district  of  Penn- 
sylvania. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
for  the  district  of  Pennsylvania,  and  on  the  ques- 
tion on  which  the  Judges  of  that  Court  were  divided, 
and  was  argued  by  counsel ;  on  consideration  where- 
of, the  Court  is  of  opinion,  that  manslaughter  com- 
mitted in  a  river  such  as  the  river  Tigris  is  described 

Vol.  V,  14 
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Jwo.      to  be,  is  aot  punishable  by  the  laws  of  the  United 

^^^    States,  and  that  the  Circuit  Court  of  the  United 

r-        States,  for  the  district  of  Pennsylvania,  has  no  juris* 

I*°r#  diction  over  the  offence.     All  which  is  ordered  to  be 

certified  to  the  Circuit  Court  of  the  United  States 

for  the  district  of  Pennsylvania/ 

o  The  Constitution  of  the  United  States  declares,  that  the 
judicial  power  of  the  Union  shall  extend,  (among  other  things,) 
"  to  all  cases  of  admiralty  and  maritime  jurisdiction ;"  and  this 
Courjt  has  determined,  that  the  power  thus  granted  belongs  ex* 
clusively  to  the  Courts  of  the  United  States.  (Martin  ▼.  Hon* 
ter,  ante,  vol.  1.  p.  333.  337.)  It  is  not  the  purpose  of  this 
note  to  consider  what  cases  of  a  civil  nature  are  properly  in- 
cluded within  the  terms,  "  cases  of  admiralty  and  maritime 
jurisdiction."  As  to  the  criminal  jurisdiction  of  the  admiralty, 
there  is  no  doubt  that  it  is  defined  by  local  limits  ;  and  in  order 
to  ascertain  these,  it  becomes  necessary  to  inquire  into  the  ex* 
tent  of  the  admiralty  jurisdiction  of  England,  from  which  ours 
was  derived,  as  that  was  from  the  maritime  States  on  the  con- 
tinent of  Europe. 

Both  in  England  and  the  other  countries  of  Europe,  the 
Court  of  Admiralty  is  a  branch  which  has  sprung  from  that  an- 
cient and  venerable  stock,  the  office  of  admiral.  The  etymo- 
logy of  the  word  serves  to  indicate  the  origin  of  the  office,  and 
the  time  when  it  was  introduced,  at  least  under  that  name,  into 
Europe.  The  word  admiral  or  ammiral,  is  doubtless  derived 
from  the  Arabic  word  emir  or  amir  a ,  signifying  a  general  officer 
or  commander  in  chief,  domintim  vel  pr defectum,  {flu  Conge. 
Glossary.  Verbo  Admiralius,  In  the  time  of  the  crusades,  by 
means  of  which  so  many  oriental  usages  were  brought  into  the 
west  of  Europe,  it  was  introduced  into  France  as  the  title  of 
41  commander  in  chief,  either  of  land  or  sea  forces.  Accord- 
ingly,  we  find  that  the  office,  with  that  title,  was  unknown  until 
the  third  race  of  French  kings,  under  Charles  IV.,  about 
the  end  of  the  thirteenth  century,  and  it  appeared  in  England 
about  the  same  period  in  the  reign  of  Edward  I.  After  the 
term  thus  came  to  be  exclusively  applied  to  the  comaander  in 
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,cbief  of  naval  forces  in  France,  the  station  was  filled  with       tsta 
several  illastrioas  characters,  and  in  the  scale  of  civil  and  mi-    n*#"»v^s 
Htary  dignities  ranked  immediately  after  the  office  of  constable.        *  T# 
The  person  who  filled  this  high  station  had  jurisdiction  by  bins-  Wifebetgera. 
self  or  his  deputies,  of  all  crimes  and  offences  committed  on 
the  sea,  its  ports,  harbours,  and  shores.  (Valin.  Com.  tur  VOr- 
do*.  I.  1.  **.  %.  art.  10.    De  la  Competence.) 

In  England,  the  office  subsisted  with  the  same  tkte  of  high 
admiral,  until  the  reign,  of  Charles  1L»  when  it  was  filled  by  his 
brother,  the  Duke  of  York,  (afterward*  James  II.)  who  being 
excluded  from  office  as  a  Catholic  by  the  test  act  in  1673,  it  was 
executed  by  commissioners,  with  the  same  power  and  authority 
as  belonged  to  the  Lord  High  Admiral  i  and  since  the  acces- 
sion of  the  house  of  Hanover,  the  office  has  also  been  vested 
in  commissioners,  who  are  styled  the  Lords  Commissioners  of 
the  Admiralty.  But  the  king  is-said  still  to  hold,  for  certain  pur- 
poses, the  office  of  Lord  High  Admiral,  though  in*  a  capacity 
distinguishable  from  his  regal  character ;  a  distinction  of  prac- 
tical importance  in  the  law  of  prize,  but  kmnaterinitothe  pre- 
sent purpose.     The  judge  of  the  High  Court  of  Admiralty  in 
England  formerly  held  his  place  by  patent  from  the  Lord  High 
Admiral,  but  since  that  office  has  only  existed  in  contemplation  of 
law,  he  holds  it  by  direct  commission  from  the  crown.  The  an- 
cient criminaljorisdiction  of  the  Court  was  modified  by  the  statute 
of  the  28th  of  Henry  VIII.  c.  L5.  which  enacted,  that  offences, 
upon  the  seas,  and  in  havens>  rivers,  &c.  should.be  tried  by 
the  admiral  orhis  deputy,  and  three  or  four  more,  among  whom* 
two  common  law  jodges  are  usually  appointed,  the  judge  of  the 
High  Court  of  Admiralty  presiding.  (2  Bro*  Civ.  and  Adin.  Law, 
458.)   In  Scotland,  the  Court  is  held  before  the  delegate  of  the 
High  Admiral,  who  may  also  name  other  inferior  local  depu- 
ties, and  who  is  declared  to-  be  the  king's  Justice  General  upon* 
the  seas,  or  fresh-  water  withia  floods  and  mark,  and  in*  all  har- 
bours and  creeks.     (2  Bro.  Civ*  and  Adm.  Law*  30.) 

This  remarkable  conformity  between  the  origin,  history,  aa<£ 
nature  of  the  Courts  of  Admiralty  in  France  and  Great  Britain-,, 
renders  it  highly  probable  that  their  jurisdiction,  both- civil  andf 
criminal*  however  it  may.  have  been,  shifted,  from,  its  ancient 
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1820.        foundations,  was  originally  the  same ;  and  this  supposition  <le~ 

\*^v^*A  rives  additional  strength  from  the  manner  in  which  the  history 

U.  States     of  the  twQ  countri€g  jg  blended  together  during  the  middle 

tViltbaiger.   ages,  and  from  the  circumstance  of  both  having  derived  their 
maritime  institutions  from  the  shores  of  the  Mediterranean. 

There  appears  Jto  be  no  question,  that  the  admiralty  jurisdic- 
tion of  England  originally  extended  to  all  crimes  and  offences 
committed  upon  the  sea,  and  in  all  ports,  rivers,  and  arms  of 
the  sea,  as  far  as  the  tide  ebbs  and  flows.     This  is  established 
by  the  ancient  inquisitions,  the  records  of  which  still  remain 
in  the  black  book  of  the  admiralty,  and  by  the  articles  given  in 
charge  at  the  admiralty  sessions,  as  early  as  the  reign  of  Ed- 
ward III.     {Clerk's  Praxis.  RoughUm's  articles,  passim.  Ext  on, 
c.  11,  12,  13.    Selden,  de  Dom.  Mar.  L  2.  e.  24.  p.  209.)     But 
Lord  Coke,  in  4  Inst.  136.  et  seq.  after  admitting,  that  the  ad- 
miralty had  jurisdiction  of  all  things  done  upon  the  sea,  en- 
deavours io  establish  the  doctrine,  that  the  sea,  ex  vi  termini, 
did  not  include  any  navigable  waters  within  the  body  of  any 
county  of  the  realm ;  and  for  proof  of  this,  he  mainly  relies 
on  certain  authorities  mFitzherbertyt  Abridgment,  (Avowry,  192. 
Corone,  399.)  which,  when  carefully  considered,  will  not  sup-' 
port  his  position.    The  hostility  of  Lord  Coke  to  the  admi- 
ralty, and  indeed  to  every  other  jurisdiction  rivalling  the  com- 
mon law  Courts,  is  well  known ;  and  Mr.  Justice  Butter  has  ob- 
served, that  "  with  respect  to  what  is  said  relative  to  the  ad- 
miralty jurisdiction  in  4  Inst.  136.  that  part  of  Lord  Coke's  work 
has  been  always  received  with  great  caution,  and  frequently 
contradicted.     He  seems  to  have  entertained  not  only  a  jea- 
lousy of,  but  an  enmity  against,  that  jurisdiction."    All  the  au- 
thorities cited  by  Lord  Coke,  will  be  satisfactorily  disposed  of 
upon  the  supposition  (which  Lord  Hale  asserts  to  be  the  fact,) 
that  before  the  thirty-fifth  year  of  Edward  III.  the  common 
law  exercised,  even  upon  the  narrow  seas,  as  well  as  in  ports 
and  havens  within  the  ebb  and  flow  of  the  tide,  a  concurrent  ju- 
risdiction with  the  admiralty.  (2  Hale's,  P.  C.  13.  etseq.)  Neither 
does  the  case  itself  in  Fitz.  Abr.  Corone,  399.  8  Edw.  2.  war- 
rant  Lord  Coke's  assertion.     Stanton,  J.  is  there  reported  to 
**     have  said,  that  it  is  not  an  arm  of  the  sea  where  a  man  can  see 
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what  is  done  on  the  one  side  of  the  water  and  the  other ;  and  ig  jq. 
that  the  coroner,  in  such  cases,  shall  exercise  his  jurisdiction 
there.  This  dictum,  taken  literally,  cannot  be  considered  as 
law,  for  in  the  year  books  (22  Attitarum,  93.)  it  is  expressly 
held,  that  every  water  which  flows  and  reflows,  is  called  an 
arm  of  the  sea,  so  far  as  it  flows.  "  Que  chetcun  ewe,  que  flaw  et 
rtfiow,  est  appeUe  brat  de  mer  cy  tantaunt  come  el  flowe*"  The 
tame  doctrine  is  quoted  and  confirmed  by  Lord  Hale,  who 
states,  that  the  sea  is  either  that  which  lies  within  the  body  of 
a  county,  or  without ;  and  that  an  arm  or  branch  of  the  sea 
which  lies  within  the  faucet  terra,  where  a  man  may  reasona- 
bly discern  between  shore  and  shore,  it,  or  at  least  may  be, 
within  the  body  of  a  county.  (Hale,  De  Jure  Mar.  c.  4.  p.  10.) 
So  that  there  is  the  strongest  reason  to  question  Lord  Coke's 
authority  in  this  respect,  and  to  adhere  to  the  evidence  furnish- 
ed by  the  records  of  the  admiralty,  of  its  ancient  jurisdiction  in 
ports  and  havens  within  the  ebb  and  flow  of  the  tide. 

How  far  this  ancient  jurisdiction  has  been  altered  by  statutes, 
js  another  question.  The  statute  13  Richard  II.  c.  5.  enacts, 
"  that  the  admirals,  and  their  deputies,  shall  not  meddle  hence* 
forth  of  any  thing  done  within  the  realm,  but  only  of  a  thing 
done  upon  the  sea,  according  as  it  hath  been  duly  used  in  the 
time  of  the  noble  King  Edward,  (HI.)  grandfather  of  our  Lord 
the  King  that  now  is."  The  statute  15  Richard  II.  c.  3.  enacts, 
"  that  of  all  manner  of  contracts,  pleas  and  quereles,  and  of  all 
other  things  done,  or  arising  within  the  bodies  of  counties,  as 
well  by  land  as  by  water,  and  also  of  wreck  of  the  sea,  the 
Admiral's  Court  shall  have  no  manner  of  cognizance,  power, 
nor  jurisdiction  ;  but  all  manner  of  contracts,  pleas  and  que- 
reles, and  all  other  things  rising  within  the  bodies  of  counties, 
as  well  by  land  as  by  water,  as.  afore,  and  also  wreck  of  the 
sea,  shall  be  tried,  determined,  discussed,  and  remedied; by  the 
laws  of  the  land,  and  not  before,  or  by  the  admiral,  nor  his 
lieutenants,  in  any  wise.  Nevertheless,  of  the  death  of  a  man, 
and  of  a  maihem  done  in  great  ships,  being  hovering  on  the 
main  stream  of  great  rivers,  only,  beneath  the  bridges  of  the 
same  rivers  nigh  to  the  sea,  and  in  none  other  places  of  the 
same  rivers,  the  admiral  shall  have  cognizance ;  and  also,  to 
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Had,        arrest  ships  in  the  great  flotes  for  the  great  voyages  of  the 
v^v^/    King,  and  of  the  realm  ;  saying  always  to  the  King  all  manner 
¥  of  forfeitures  and  profits  thereof  coming ;  and  be  shall  also 

WilUprger,  have  jurisdiction  upon  the  said  flotes  during  the  said  voyages, 
only  saving  always  to  the  lords,  cities,  and  boroughs,  their  li- 
berties and  franchises."  The  true  limit  of  the  admiralty  ju- 
risdiction under  these  statutes  was  long  a  subject  of  angry  con- 
tention between  the  civilians  and  the  common  lawyers.  But  it 
is  admitted  on  all  sides,  that  on  the  main  or  high  seas,  (which,  as 
Blackstoue  states,  begin  at  the  low  water  mark,  (1  Bl.  Comm. 
J- 10.)  the  admiralty  has  jurisdiction  exclusive  of  the  common 
law ;  and  that,  between  high  water  mark  and  low  water  mark, 
where  the  sea  ebbs  and  flows,  (which  is  technically  the  shore  of 
the  sea,  or  httus  manis,)  (Hale  de  Jure  Mar.  c.  4.  p.  12.)  the 
common  law  and  the  admiralty  have  a  divided  empire  (divirum 
imperium)  or  alternate  jurisdiction,  one  upon  the  water  when 
k  is  full  sea,  the  other  upon  the  land,  when  it  is  an  ebb.  (1  BL 
Comm.  1 10.  Constable's  case,  5  Co.  Rep.  106,  K)7.  Barber  v. 
Wharton,  2  Lord  Raym.  1452.  2  East's  P.  C.  803.  4  Bl. 
Comm.  268.)  Upon  the  sea  coast,  therefore,  it  is  incontestible, 
that  the  body  of  every  county  bordering  on  such  coast,  is 
bounded  by  the  shore  of  the  sea,  and  at  no  time  extends  below 
low  water  mark. 

But  what  constitutes  the  boundary  of  counties  bordering  on* 
arms  of  the  sea,  and  navigable  rivers,  is  a  question  concerning 
which  great  differences  of  opinion  have  been  expressed.  It 
has  been  strenuously  insisted  by  the  judges  of  the  admiralty, 
that,  notwithstanding  the  statutes  of  Richard,  the  admiralty  still: 
continues  to,  possess  jurisdiction  m  all  ports,  havens,  and  rivers,, 
where  the  sea  ebbs  and  flew9,  below  the  first  bridges.  (1  Sir  L. 
Jenkins'  Ufa,  xcii.  Extonyb..2.  c.S.etseq.  Zonch,  9't.)  And  Sir 
Henry 'Spelman  adopts  the  same  opinion.  (Spelm.  Reliq.  226.) 
The  ground  of  this  opinion  is,  that  the  same  rule  exists 
at  the  common  law  in  respect  to  the  bounds  of  counties 
on  navigable  waters  and  arms  of  the  sea  as  is-  applied  by  the 
same  Taw  to  the  sea  coast,  viz.  that  they  are  limited  by  the  ebb 
and  flow  of  the  tide  :  and  that  the  statute  of  Richard  wa^B  io^ 
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tended  no  further  to  restrict  the  admiralty,  than  as  to  crimes  1850. 
committed  above  the  first  bridges.  (1  Sir  L.  Jenkins'  Life,  xcii.  v^v-^/ 
Eaton,  c.  10.  to  20.  Zoueh,  92.)  And  it  cannot  be  denied,  that  L  ^J*1* 
the  agreement  of  the  twelve  judges  in  1632,  (cited  at  large,  Wiltbeigett 
suite,  vol.  HI*  p.  365.  Note  a.)  strongly  countenances  this 
pretension.  In  Rex  v.  Soleguard  (Andrew's  Rep*  231.)  also, 
Sir  Edmund  Isham  cited  an  opinion  delivered  as  recently  as 
1713,  on  a  reference  to  all  the  judges,  in  which  ten  of  them 
(against  Ward,  C.  B.  and  Gould,  J.)  held,  "  that  the  admiralty 
hath  a  jurisdiction  in  all  great  navigable  rivers  from  the  bridges 
to  Ike  ssa."  And  in  that  case,  the  Court  did  not  deny  the  ju- 
risdiction, but  founded  their  judgment  upon  a  supposed  concur* 
rent  jurisdiction  of  the  common  law.  On  the  other  hand,  Lord 
Coke,  principally  on  the  authority  of  the  two  cases  before  cited, 
(4  hut.  140*  Fitz.  Abr.  Avowry,  192.  and  Corone%  399.)  main- 
tains that  the  bodies  of  counties  comprehend  all  navigable  waters 
where  persons  can  see  from  one  side  to  the  other ;  or  rather, 
•s  other  authorities,  with  more  accuracy,  state  it,  the  pointy 
where  a  man  standing  on  one  side  of  the  land,  may  see  what  is 
done  on  the  other  side.  (Hawkins9  P.  C  c  9.  t.  14-  2  East, 
P.  C  804.)  Lord  Hale  appears  to  speak  with  great  doubt  and 
hesitation  on  this  subject,  merely  asserting  that  "  an  arm  or 
branch  of  the  sea,  where  a  man  may  reasonably  discern  between 
shore  and  shore,  is9  or  at  least  may  be,  within  the  body  of  a 
county."  And  it  may  fairly  be  inferred  as  well  from  this  cau- 
tious expression,  as  from  his  commentary  on  the  statute  of  the 
28th /&».  VIII.  c.  15.  (2  Hale's  P.  C.  16,  17.)  that  Lord  Hale 
was  not  satisfied  with  Lord  Coke's  exposition  of  the  common  law 
boundary  of  counties.  The  whole  question,  however,  became 
in  a  great  degree  unimportant  in  England  after  the  enactment 
of  the  statute  of  the  28  Hen.  VIII.  c.  15.  which  gave  to  the 
High  Commission  Court,  (of  which  the  admiral  or  his  deputy 
is  the  presiding  judge,)  cognizance  of  "  all  treasons,  felonies, 
robberies,  murders  and  confederacies  committed  in  or  upon  the 
sea,  or  in  any  other  haven,  river,  creek,  or  place,  where  the  Admi- 
ral or  admirals  have,  or  pretend  to  have,  jurisdiction."  In  the 
exposition  of  this  statute,  Lord  Hale  says,  "  this  seems  to  me 
to  extend  to  great  rivers  where  the  sea  flows  and  reflows  below 
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1820.  the  first  bridges,  and  also,  in  creeks  of  the  sea  at  fall  water, 
where  the  sea  flows  and  reflows,  and  upon  high  water  upon 
the  shore,  though  these  possibly  be  within  the  body  of  the 
country,  for  there  at  least  by  the  statute  of  15  Rich.  II.  they 
[the  admirals]  have  a  jurisdiction  ;  and  thus  accordingly  it  has 
been  held  at  all  times  even  when  the  Judges  of  the  common 
law  have  been  named,  and  sat  in  the  commission ;  but  we  are 
not  to  extend  the  words  (pretend  to  have)  to  such  a  pretence  as 
is  without  any  right  at  all ;  and,  therefore,  although  the  admi- 
ral pretend  to  have  jurisdiction  upon  the  shore,  when  the  tide 
is  reflowed,  yet  he  hath  no  cognizance  of  a  felony  committed 
there."  (2  Hale's  P.  C  16,  17.)  This  construction  of  the  sta- 
tute, in  opposition  to  Lord  Coke's,  was  solemnly  adopted  in  a 
very  recent  case  by  the  twelve  judges ;  and  sentence  of  death 
accordingly  passed  upon  the  prisoner  upon  a  conviction  under 
the  statute.  (Rex  v-  Bruce,  2  Leach's  C  C  1093.  4th  Ed. 
cited  at  large,  ante,  vol.  III.  p*  371.  Note  a.)  Sir  Leoline  Jen- 
kins, in  his  charge  given  at  the  Admiralty  Sessions  at  the  Old 
Bailey,  speaking  of  the  commission  given  to  the  Judges  under 
the  statute,  says :  "  But  the  commission  itself  explains  the 
word  {pretend)  in  a  more  particular  manner  in  directing  the  in- 
quiry to  be  of  things  done,  not  only  upon  the  sea,  and  in  ha- 
vens, creeks,  and  rivers,  as  in  the  statute,  but  also  in  all  places 
whatsoever  within  the  flowing  of  the  water,  to  the  full  sea 
mark ;  and  in  all  great  rivers  from  those  bridges  downwards 
that  are  next  the  sea :  which  words,  being  in  the  commis- 
sion! are  the  best  comment  upon  the  statute,  it  having  so  often 
passed  the  great  seal  in  these  last  seven  score  years,  under  the 
view, and  approbation  of  so  many  Lords  Chancellors  and  Keep- 
ers, and  of  so  many  Attorney  Generals,  men  of  the  greatest 
eminency  in  the  laws  of  the  land,  so  that  the  words  of  the  sta- 
tute, and  the  commission,  being  taken  together,  do  not  only  as- 
certain the  power  of  this  Court  to  hear  and  determine  offences 
done  in  all,  or  any  of  those  places,  but  do  also  declare  all,  and 
every  of  the  places  themselves,  to  be  within  the  jurisdiction  of 
the  admiralty ;  for  otherwise,  the  jurisdiction  of  the  commis- 
sioners since  the  statute,  would  be  of  larger  extent,  and  in  more 
places  than  the  jurisdiction  of  the  Admiral  was  before  the  sta* 
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tete,  which  it  is  clear  was  not  intended  by  the  lawmakers."       18*0. 
ft  Sir  L.  Jenkins,  xci.)  Bat  where  sach  havens,  creeks,  and  ri*    'c^"^^yr 

U    States 

vers,  inc.  are  within  the  body  of  a  county,  it  seems  now  gene-        '  Ta 
Tally  agreed,  that  the  Courts  of  Common  Law  have  a  concurrent  WiltberfdTf 
jurisdiction  over  the  same  offences*    (2  Hole's  P.  C  15.  16. 
Rex  v.  Bruce,  2  Leach'i  C.  C.  1093,  4th  ed.) 

Supposing,  however,  Lord  Coke's  view  of  this  matter  to  be 
correct,  the  limits  of  a  county  will  still  be  confined  to  places  in 
rivers,  creeks,  and  arms  of  the  sea,  which  are  so  narrow  aa 
that  a  person  on  one  side  can  reasonably  discern  and  attest 
upon  oath  any  thing  done  on  the  other  side  ;  for  the  reason  as* 
signed  for  this  rule  of  limitation  is,  that  the  pais  may  there 
come  and  take  inquisition  of  the  facts.  (4  Inst.  140.  2  East's 
P.  C  804.)  And,  in  England,  the  Admiralty  hath  by  the  ex- 
press provisions  of  the  statute  15  Rich.  II.  c.  3.  cognizance 
of  every  description  of  homicide  and  mayhem,  "  happening  in 
great  ships  being  and  hovering  in  the  main  stream  of  great 
rivers  below  the  bridges  of  the  same  rivers,  which,  (as  Black- 
stone  observes,)  are  then  a  sort  of  port  or  haven ;  such  (to 
use  his  own  illustration,)  as  are  the  ports  of  London  and  Glou- 
cester, though  they  lie  at  a  great  distance  from  the  sea,  (4  £1. 
Comm.  268.)  and  though  they  be  within  the  body  of  a  coun- 
ty. (2  Hake's  P.  a  16.) 

But  it  is  certainly  very  questionable  how  far  the  statutes  of 
Richard  II.  are  to  be  considered  as  restrictive  of  the  grant  of 
admiralty  and  maritime  jurisdiction  contained  in  the  constitution 
of  the  United  States.  These  statutes  were  never  designed  to 
apply  to  the  colonies,  for  at  that  time  the  colonies  did  not  exist ; 
and  in  point  of  fact,  the  admiralty  jurisdiction  in  the  colonies 
has  always  depended  entirely  upon  the  royal  commission,  and 
upon  acts  of  parliament  expressly  extending  to  them.  Hence, 
the  colonial  Vice  Admiralty  Courts  have  constantly  exercised 
jurisdiction  in  many  cases,  such  as  revenue  cases,  of  which  the 
High  Court  of  Admiralty  in  England  has  not  recently  taken 
jurisdiction.  I  say,  recently ,  because  it  seems  that  formerly 
the  Admiralty  in  England  did  take  jurisdiction  of  the  breaches 
of  the  navigation  laws,  and  other  laws  of  trade ;  either  by  the 
express  provisions  of  those  statutes,  or  in  virtue  of  its  original 

Vol.  V.  15 
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1820.        maritime  jurisdiction.  (1  Sir  L.Jenkins'  Lift*  Ixxii.  xcv.  ei  seq. 

^*v"^'    2  Sir  L-  J.  p.  745.  746.)    Bat  it  appears  that  the  colonial  Vice 
r-  Admiralty  Courts  have  uniformly  exercised  a  jurisdiction  over 

Wiltberger.    revenue  cases  upon  their  original  inherent  powers  by  virtue  of 
their  commissions,  independent  of  any  statute.  (See  a  case  cited 
in  the  Fabius,  6  Rob.  245.)  Beside  the  restrictions  contained  in 
the  statutes  of  13  and  lb  Rich.  II.  as  to  criminal  jurisdiction,  are 
purely  arbitrary,  and  cannot  be  considered  as  declaratory  of 
the  pre-existing  law.     What  reason  is  there  why  the  Admi- 
ralty should  have  jurisdiction  of  homicide  and  mayhem  in 
rivers,  ports,  and  creeks  of  the  sea,  and  not  of  other  crimes  in 
the  same  places  ?    Such  a  limitation  has  no  foundation  in  the 
ancient  constitution  of  the  Coart,  and  never  at  any  time  existed 
independent  of  the  statute.     It  is  also  a  well  established  rule  in» 
the  construction  of  English  statutes,  that  they  are  not  to  be  con- 
sidered as  extending  to  the  colonies,  unless  included  by  express 
words,  or  by  inevitable  implication  ;  (1  Bl.  Cotoun.  107,  108.) 
and  it  cannot  be  pretended,  that  the  colonies  are  within  the 
purview  or  the  words  of  the  statutes  of  the  13  and  15  Richard 
If.     Why,  then,  should  they  be  considered  as  extending  to  the 
colonies,  which  did  not  then  exist,  any  more  than  to  Scotland, 
which  was  not  then  united  to  the  crown,  but  in  which  country 
the  Admiralty  still  retains  its  ancient  jurisdiction  undiminished  ? 
The  commissions  issued  by  the  crown  to  the  Vice  Admiralty 
Courts  in  the  colonies,  were  entirely  inconsistent  with  the  limi- 
tations imposed  upon  the  Admiralty  in  England.    One  of  the 
latest,  which  is  probably  copied  from  the  others,  is  that  issued 
to  the  Governor  of  New  Hampshire,  in  6  Geo.  HI.  It  empowers 
him  "  to  take  cognizance  of,  and  proceed  in,  all  causes,  civil 
and  maritime,  and  in  complaints,  contracts,  offences  or  suspect* 
ed  offences,  crimes,  pleas,  debts,  exchanges,  accounts,  charter 
parties,  agreements,  suits,  trespasses,  inquiries,  extortions,  and 
demands,  and  all  business,  civil  and  maritime,  whatsoever,  &c. 
throughout  all  and  every  the  sea  shores,  public  streams,  ports, 
fresh  waters,  rivers,  creeks,  and  arms,  as  well  of  the  sea,  as  of 
the  rivers  and  coasts,  whatsoever,  of  the  province,  &c.  an4 
territories  dependent  thereon,  and  maritime  ports,  whatsoever 
ef  the  same,  and  thereto  adjacent  j"  and  in  this  commission 
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those  places  are  referred  to  as  within  "  oar  maritime  jurisdic-       i&o. 
turn."  (De  Lovio  v.  Boit,  2  Gallis.  470.    Note  47.)    It  seems     v^v^w 
highly  probable  that  the  expression  "  maritime  jurisdiction,"  in    U#  State* 
the  constitution,  was  borrowed  from  the  language  of  those  com-  Wiltberger. 
missions,  and  was  introduced  ex  abundanti  cauteldy  and  super- 
added to  the  term  "  admiralty,"  in  order  to  obviate  any  doubt  as 
to  the  full  extent  of  the  authority  meant  to  be  conferred. 

Indeed  it  has  already  been,  in  effect,  decided  by  this  Court, 
that  the  statutes  of  Richard  are  not  in  force  in  the  United  States, 
as  limitations  of  the  admiralty  and  maritime  jurisdiction  granted 
in  the  constitution.  By  the  judiciary  act  of  1789,  c.  20.  t.  9. 
seizures  under  laws  of  impost,  navigation,  and  trade,  on  waters 
aavigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen, 
as  well  as  seizures  on  the  high  seas,  are  expressly  included  in 
the  admiralty  and  maritime  jurisdiction  of  the  District  Courts. ' 
It  is  evident  that  Congress  could  not  give  the  District  Courts, 
acting  as  Courts  of  Admiralty,  cognizance  of  any  causes  which 
were  not  "  of  admiralty  and  maritime  jurisdiction,"  within 
the  true  meaning  of  the  constitution  ;  because,  it  would  de- 
prive the  parties  of  their  constitutional  right  of  trial  by 
jury.  The  objection  was,  therefore,  very  early  taken,  that 
seizures  in  ports,  and  in  such  navigable  waters,  as  above  stated, 
were  not  causes  of  admiralty  and  maritime  jurisdiction,  because 
those  places  were  not,  according  to  the  common  law  interpre- 
tation in  England  of  the  statutes  of  Richard  II.  within  the  juris- 
diction of  the  admiralty.  But  this  Court  has  repeatedly  over- 
ruled the  objection,  (La  Vengeance,  3  Doll.  297.  The  Sally, 
ZCranch,  406.  The  Betsey  and  Charlotte,  4  Cranch,  443. 
The  Samuel,  Ante,  vol.  I.  p.  9.  The  Octavia,  lb.  p.  20.)  and 
thereby  established  the  doctrine  that  the  constitutional  admiral- 
ty jurisdiction  includes  ports,  arms,  and  creeks  of  the  sea,  as 
far  as  the  tide  ebbs  and  flows. 

The  learned  reader  will  observe,  that  this  position  is  not  dis- 
turbed by  the  decision  of  this  Court  in  the  case  in  the  text, 
(The  U.  3.  v.  Wiltberger,)  or  by  that  of  the  United  States  v. 
Bevans ;  (Ante,  vol.  III.  p.  336.  387.)  the  only  question  in 
those  cases  being,  not  what  was  the  constitutional  authority  of 
Congress,  but  how  far  it  had  been  exercised ;  not  what  was  (he 
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1826.  extent  of  die  admiralty  and  maritime  jurisdiction  granted  in  the 

lJ2^v-^/  constitution,  bat  how  far  it  bad  been  conferred  by  Congress 

W  ^^  upon  any  particular  Court  of  the  Union. 

Bast. 


(Local  Law.) 

M'Clung  v.  Ross. 

Under  the  laws  of  Tennessee*  where  lands  are  sold  by  a  summary  pro- 
ceeding for  the  payment  of  taxes,  it  is  essential  to  the  validity  of 
the  sale,  and  of  the  deed  made  thereon,  that  every  met  necessary 
to  give  the  Court  jurisdiction  should  appear  upon  the  record. 

Under  the  statute  of  limitations  of  Tennessee,  the  running  of  the  sta- 
tute can  only  be  stopped  by  actual  suit,  if  the  party  claiming:  under 
h  has  peaceable  possession  for  seven  years.  But  such  a  possession 
cannot  exist  if  the  party  having  the  better  right  takes  actual  pos- 
session in  pursuance  of  his  right 

One'tenant  in  common  may  oust  his  co-tenant,  and  hold  in  severalty ; 
but  a  silent  possession,  unaccompanied  with  any  act  amounting  to 
an  ouster,  or  giving  notice  to  the  co-tenant  that  hit  possession  is  ad- 
verse, cannot  be  construed  into  an  adverse  possession. 

*v*.  loo.  THIS  cause  was  argued  by  Mr.  Williams?  for  the 
plaintiff  in  error,  and  by  the  Attorney-  General,  and 
Mr.  F.  Jones f  for  the  defendant. 

a  He  cited  2  Tenn.  Rep.  44.  218.  186. 365.  358. 242.  1  Tenn. 
Rep.  362.  467.  545.  1  Hayw.  Rep.  24.  62.  65.  95.  2  Hayw. 
Rep.  80.  3  Man.  Rep.  379.  2  Tidtft  Praet.  936.  2  Binney, 
223.  329.  1  Binney,  40.  4  Dajl.  226.  1  Wath.  Rep.  313. 
9  Johns.  Rep.  58.  179. 

6  They  cited  1  Tenn.  Rep.  119.  126.  436.  2  Tenn.  Rep.  40. 
5  Hayw.  Rep.  294.    1  Hayw.  176.    4  Wheat.  11. 
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Mr.  Chief  Justice  Marshall  delivered  the  opi-      1320. 
nion  of  the  Court    This  is  an  action  of  ejectment 
brought  by  the  lessee  of  David  Ross  against  Charles 
M'Clung,  for  5,000  acres  of  land,  lying  in  the  dis* 
trict  of  East  Tennessee. 

At  the  trial  of  the  cause,  the  plaintiff  in  the  Court 
below  gave  in  evidence  two  grants  from  the  State  of 
North  Carolina,  for  the  land  in  controversy,  to 
Stockly  Donalson  and  John  Hackett,  the  one  dated 
the  20th  of  September,  1 787,  and  the  other  dated  the 
22d  of  February,  1795.  He  also  gave  in  evidence  a 
deed  of  conveyance  of  the  said  land,  purporting  to 
be  from  Starkly  Donalson  and  John  Hackett,  dated 
the  29th  of  September,  1793,  and  registered  in  Haw* 
kins  county,  Tennessee,  on  the  27th  of  December, 
1793.  The  regular  registration  of  this  deed,  so  far 
as  respected  Stockly  Donalson,  was  admitted  by  the 
defendant.  Its  registration  as  to  John  Hackett,  was 
not  admitted,  and  was  proved  only  by  the  following 
endorsements. 

"  December  Sessions,  1793. 

This  deed  was  proved  in  open  Court,  and  ordered 
to  record.     Test       Richard  Mitchell,  C.  H.  C. 

This  conveyance  was  registered  27th  of  Decem- 
ber, 1793,  in  liber  G.  p.  127.  in  the  register's  office  of 
Hawkins  county.  Thomas  Jackson,  C.  R." 

It  is  stated  in  the  bill  of  exceptions,  that  the  exe- 
cution of  the  deed  on  the  part  of  Hackett,  was  not 
proved. 

The  defendant  also  claimed  under  Stockly  Donal- 
son ;  but  his  deeds  being  of  subsequent  date,  could  coni- 
fer no  title  while  the  deed  to  Ross  remained  in  force. 
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1850.  tfor  the  purpose  of  invalidating  this  deed,  he  offered 
in  evidence  certain  records  of  the  County  Court  of 
Rhea,  showing  that  the  land  had  been  sold  for  the 
non-payment  of  taxes,  had  been  conveyed  by  the 
sheriff  to  the  purchaser,  and  by  the  purchaser  to  the 
defendant.  The  regularity  of  this  sale,  and  the  va- 
lidity of  the  deeds  made  in  consequence  of  it,  were 
contested,  and  the  Court  determined  against  their 
validity ;  to  which  opinion  of  the  Couit  the  counsel 
for  the  defendant  excepted. 

In  the  year  1803,  the  legislature  of  Tennessee 
passed  an  act,  subjecting  all  lands  to  which  the  In- 
dian claim  was  extinguished,  held  by  deed,  &c  to 
taxes.  The  ISth  section  of  the  act  provides,  that 
"  in  case  there  shall  not  be  any  goods  or  chattels  on 
which  the  sheriff  can  distress  for  public  taxes,  &a 
he  shall  report  the  same  to  the  Court  of  his  county." 
The  Court  is  then  directed  to  make  out  certain  lists, 
and  to  direct  certain  publications,  after  which  the 
Court  may  enter  up  judgment,  on  which  execution 
may  issue,  and  the  lands  be  sold.  In  1807,  the  le- 
gislature passed  a  supplementary  act,  the  3d  sec- 
tion of  which  enacts,  that  it  shall  be  the  duty  of  the 
collector  of  taxes  in  each  county,  after  the  1st  day  of 
January  in  each  year,  to  make  report  to  the  Court  in 
writing,  "  of  all  such  tracts  or  parts  of  tracts  of  land 
as  have,  from  his  own  knowledge,  or  from  the  infor- 
mation of  others,  not  been  returned  for  taxation  for 
the  said  preceding  year ;  and  it  shall  be  the  duty  of 
the  said  Court  to  cause  said  report  to  be  recorded  in 
books  to  be  kept  for  that  purpose,  and  to  cause  judg- 
ment to  be  entered  up  for  double  the  tax  due  on  the 
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said  land,  not  returned  for  taxation,  and  so  unpaid,      1820. 
and  shall  order  the  same  to  be  sold,'9  &c. 

In  January,  1810,  Miller  Francis,  collector  of 
taxes  in  Rhea  county  for  the  year  1809,  reported  to 
the  Court,  that  the  following  lands  were  not  listed  for 
taxation  for  the  year  1 809,  to  wit,  &c.  Then  follows 
a  list  of  several  tracts  of  land,  among  which  is  the'tract 
in  question,  reported  three  several  times  in  the  fol- 
lowing terms : 

• 

Reputed  onmert.  Quantify.  Ho.  qf  title.  Dale  *f  title,  Location.  Tax. 

Stockly  Donation,  MOO  200       20  Sept  1787.  Pleasant,  Ac. 

S.  Donatson  and  John  BacketL  5000  1347       22  Feb.  1785. 

David  Rom,  5000  208       20  Sept  1787. 

Upon  the  return  of  which  report  the  Court  enter- 
ed  up  a  judgment  for  the  sale  of  the  said  lands,  and 
after  the  publication  required  by  law,  an  execution 
was  directed,  under  which  the  said  land  was  sold  as 
being  three  distinct  tracts ;  when  Robert  Farquhar- 
son  became  the  purchaser  of  the  tracts  reported  to 
belong  to  Stockly  Donalson,  and  to  Stockly  Do- 
iialson  and  John  Hackett ;  and  the  agent  of  Da- 
vid Ross  became  the  purchaser  of  the  tract  reported 
to  belong  to  David  Ross. 

A  question  of  considerable  difficulty  arises  on  the  in  the  ramma* 
validity  of  these  sales.  Under  the  act  of  1803,  the  ilrStSSm^Vi 
power  of  the  Court  to  render  judgment  in  such  cases  notice1,  for  toe* 

*  •  payment       of 

for  the  sale  of  land,  is  founded  on  there  being  no  per-  ***•    «Terr 

'  or  fict  necessary 

sonal  property  from  which  the  tax  might  be  made.  Jg^6  £**» 
The  jurisdiction  of  the  Court  depends  on  that  fact  JJ££P  iam2J 
Whether  it  is  necessary  that  its  existence  should  be  wcord# 
shown  in  the  judgment  of  the  Court,  is  a  question 
on  which  the  State  Courts  appear  to  have  decided 
differently  at  different  times.    But  the  last,  and  we 


120  CASES  IN  THE  SUPREME  COURT 

1890.  believe,  the  correct  opinion,  reported  in  5  Hay- 
wood, 394.  establishes  the  genera]  principle,  that  in 
these  summary  proceedings,  every  fact  which  is  ne- 
cessary to  give  jurisdiction,  ought  to  appear  in  the 
record  of  the  Court.  The  act  of  1807  directs  the 
Court  to  proceed  on  the  return  of  the  collector,  that 
the  taxes  of  the  preceding  year  are  unpaid,  or  that 
the  land  has  not  been  returned  for  taxation.  Whether 
this  act,  which  is  supplemental  to  that  of  1803,  au- 
thorizes the  Court  to  give  judgment  for  the  sale  of 
land,  although  there  may  be  personal  property  in  the 
county  sufficient  to  pay  the  tax ;  or  only  varies  the 
mode  of  proceeding  against  the  land,  without  vary- 
ing the  circumstances  under  which  it  may  become 
liable,  is  a  question  which  does  not  appear  to  have 
been  decided  in  Tennessee,  and  which  it  is  unneces- 
sary to  decide  in  this  case,  because  we  are  all  of  opi- 
nion, that  if  the  sale  was  valid,  Ross  is  to  be  consi- 
dered as  the  purchaser  of  his  own  title,  and  Far- 
quharson  as  the  purchaser  of  the  title  of  Donalson 
and  Hackett.  The  objection  to  this  is,  that  the  agent 
of  Ross  stood  by,  and  permitted  Farquharson  to  bid. 
But  this  objection  implies  a  knowledge  on  the  part 
of  Ross,  or  his  agent,  that  the  land  sold  in  the  name 
of  Donalson  and  Hackett,  was  his  land.  There  is  no 
evidence  that  either  of  them  possessed  this  know- 
ledge; nor  are  the  circumstances  such  as  would  jus- 
tify its  being  presumed.  Were  the  Court  required  to 
presume  fraud  on  this  occasion,  it  is  not  to  Ross,  or 
to  his  agent,  that  the  evidence  on  this  particular  part 
of  the  transaction  would  justify  us  in  ascribing  it. 
We  think,  then,  that  the  defendants  in  the  Court  be- 
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h>W,  acquired  no  title  to  Ross's  land  by  the  sheriff's       1820. 
sale  or  deeds.     We  think,  then,  that  there  was  no  Sm^£{**' 
error  in  rejecting  these  deeds.  ▼• 

The  defendant,  also,  claimed  the  benefit  of  the  contraction  of 
act  of  limitations,  which  makes  severt  year's  peace-  limitations  of 
able  and  adverse  possession  a  complete  bar  to  the  ac-        eMee* 
tion.' 

In  support  of  this  claim,  he  relied  on  the  testimo- 
ny of  John  Meriott,  who  swore,  that  in  pursuance  of 
an  agreement  between  him  and  John  Hackett,  who 
informed  him  that  the  land  belonged  to  him,  Hackett, 

fe  The  statute  bf  Tennessee  of  1797,  c.  47.,  made  to  settle 
the  true  construction  of  the  statute  of  limitations  of  North  Ca- 
rolina of  1715,  provides,  "  that  in  all  cases,  whenever  any 
person,  or  persons,  shall  have  had  seven  years1  peaceable  pos- 
session of  any  land,  by  virtue  of  a  grant,  or  deed  of  conveyance 
founded  upon  a  grant,  and  no  legal  claim  by  suit  in  law,  by 
'such,  set  u£  to  said  land,  within  the  above  term,  that  then,  and 
in  that  case,  the  person  or  persons,  so  holding  possession  as 
aforesaid,  shall  be  entitled  to  hold  possession,  in  preference  to 
all  other  claimants,  such  quantity  of  land  as  shall  be  specified 
in  his,  or  their  said  grant,  or  deed  of  conveyance  founded  on 
a  grant  as  aforesaid.1'  The  act  then  proceeds  to  bar  the  claim 
of  those  who  shall  neglect,  for  the  term  of  seven  years,  to  avail 
themselves  of  any  title  they  may  have 4 

Under  the  statute  of  North  Carolina,  it  had  been  determined 
by  the  Courts  of  that  State,  that  it  afforded  protection  to  those 
only  who  held  by  colour  of  title.  And  under  the  act  of  Ten- 
nessee, it  is  settled  by  the  decisions  of  the  local  Courts,  and  of 
this  Court,  that  it  does  not,  like  other  statutes  of  limitation, 
protect  a  mete  naked  possession,  but  that  its  operation  is  to  be 
limited  to  a  possession  of  seven  years,  acquired  and  held  under 
a  grant  or  a  deed  founded  on  a  grant.  Patton's  Lessee  v.  Eastern, 
ante,  vol.  I.  p.  476. 

Vol.  Vf  16 


122  CASES  IN  THE  SUPREME  COURT 

1820.  and  the  defendant,  M'Clung,  he  took  possession  of 
the  land  in  March,  1807,  built  a  house,  and  cleared 
seven  or  eight  acres,  and  retained  possession  of  the 
land  until  the  contract  was  rescinded.  By  a  con- 
tract with  M'Clung,  he  agreed  to  hold  possession  for 
M' Clung  and  Hackett.  It  also  appeared  in  evidence 
that  Meriott  remained  in  possession  until  the  autumn 
of  1808,  when  he  surrendered  it  to  Hackett,  who, 
in  the  succeeding  spring,  moved  with  his  family  into 
the  house  Meriott  had  built,  where  be  resided  until 
his  death,  since  which  event  it  has  been  occupied  by 
his  widow  and  family. 

The  plaintiff  then  proved,  that  in  1795,  John 
Hackett  showed  this  agent  of  Ross,  the  land  in  con- 
troversy as  the  land  sold  to  him ;  that  in  the  year 
1813,  the  same  agent  agreed  to  lease  a  part  of  the 
land  to  one  Cox,  who,  in  pursuance  of  the  said  agree- 
ment entered  thereon,  and  built  a  small  house,  but 
being  threatened  by  M'Clung  with,  a  suit,  he  aban- 
doned it. 

Upon  this  testimony,  the  defendant  in  the  Cir- 
cuit Court  moved  the  Court  to  charge  the  jury,  1st. 
That  if  they  believed  the  possession  taken  by  Meriott 
to  have  been  on  behalf  of  Hackett  and  M'Clung, 
and  that  Hackett  continued  said  possession  for  him- 
self and  M'Clung,  for  seven  years  before  suit,  it  was 

adverse,  and  would  bar  the  claim  of  the  lessor  of  the 

*  • 

plaintiff.   And  farther,  that  the  possession  of  the  land 
taken  by  Cox,  as  tenant  of  Ross,  would  not  suspend 
the  statute  of  limitations,  and  that  the  effect  of  the 
said  statute  could  be  defeated  only  by  suit  at  law. 
Tbis  instruction  the  judge  refused  to  give,  but  did 
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charge  the  jury  that  Hackett  was  by  law  a  tenant  in  un- 
common with  Ross,  of  which  character  he  could  not 
discharge  himself  by  agreement  with  a  younger  pur- 
chaser from  Donalson,  and  that  the  statute  would 
not  bar  his  right  With  respect  to  the  occupancy  of 
Cox,  the  judge  said,  that  merely  going  upon  the  land 
would  not  stop  the  running  of  the  statute,  but  that 
if  an  older  adverse  claimant  took  actual  possession 
by  building  houses,  clearing  land,  &c.  the  operation 
of  the  statute  of  limitations  might  be  thereby  sus- 
pended. To  this  opinion,  also,  the  counsel  for  the 
defendant  excepted. 

On  examiniug  the  whole  testimony  stated  in  the 
bill  of  exceptions,  it  appears  that  the  contract  with 
Hackett,  which  is  stated  hy  Meriott  in  his  deposi- 
tion, was  a  contract  for  the  sale  and  purchase  of  a 
part  of  the  tract  of  5,000  acres  sold  by  Donalson  to 
Ross,  and  that  his  contract  with  M'Clung  was  a 
sale  of  M'Clung's  part  of  the  same  land,  on  condi- 
tion that  he  would  hold  the  whole  tract  for  M'Clung 
and  Hackett.  The  actual  possession  of  Meriott. 
then,  does  not  appear  to  have  extended  beyond  his 
purchase.  He  does  not  allege  that  Hackett  put  him 
in  possession  of  more  land  than  was  sold  to  him ; 
nor  does  it  appear  that  M'Clung  put  him  in  posses- 
sion of  any  land  farther  than  the  virtual  possession 
which  was  to.  be  implied  from  the  agreement  which 
has  been  stated.  The  possession  of  Meriott,  then, 
was  an  actual  possession  of  a  part  of  the  land  under 
a  purchase.  It  was  bis  own  possession,  in  his  own 
right ;  and  not  the  possession  of  Hackett  and 
M'Clung.     His  agreement  with  M'Clung  to  hold 
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1820.  the  residue  of  the  land  for  Hackett  and  M'Clung, 
never  having  been  followed,  so  far  as  is  shown  to  the 
Court,  by  actual  occupation  of  any  part  of  that  re- 
sidue, cannot,  we  think,  be  construed  into  such  a 
possession  by  Hackett  and  M'Clung  as  to  affect  the 
title  of  Ross.  If  the  defendant  cannot  avail  himself 
of  the  possession  of  Meriott,  then  it  is  not  shown 
that  the  bar  was  complete  when  this  suit  was  brought. 
The  contract  of  sale  with  Meriott  was  rescinded  in 
the  autumn  or  whiter  of  1 808,  and  Hackett  entered 
into  the  land  in  the  spring  of  1 809.  This  snit  was 
instituted  on  the  27th  of  March,  1816.  The  testi- 
mony does  not  show  that  the  entry  of  Hackett  was 
anterior  to  the  27th  of  March,  1809.  This,  howe- 
ver, ought  to  be  left  to  the  jury.  But  the  judge  was 
of  opinion  that  the  possession  of  Hackett  was  not 
adverse  to  that  of  Ross,  because  they  were  tenants 
in  common. 

That  one  tenant  in  common  may  oust  his  co-te- 
tenant  and  hold  in  severahy,  is  not  to  be  questioned^ 
But  a  silent  possession,  accompanied  with  no  act 
which  can  amount  to  an  ouster,  or  give  notice  to  his 
co-tenant  that  his  possession  is«adverse,  ought  not, 
we  think,  to  be  construed  into  an  adverse  possession. 
The  principles  laid  down  in  Barr  v.  Grata,  (4  Wheat. 
213.)  apply  to  this  case. 

Neither  does  it  appear  to  this  Court,  that  there  is 
error  in  that  part  of  the  charge  which  respects  the 
occupation  of  Cox  on  the  part  of  Ross.  It  is,  that 
merely  going  upon  the  land  wiH- tjot  stop  the  running 
of  the  statute,  but  that  if  an  older  adverse  claimant 
took  actual  possession  by  building  houses,  clearing 
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land,  &c,  the  operation  of  the  statute  of  limitations  1820. 
might  be  thereby  suspended.  It  has  been  contend-  "m^ck^ 
ed,  that  the  statute  of  Tennessee  can  be  stopped  *- 
only  by  actual  suit.  This  is  true,  when  the  posses- 
sion is  such  as  by  its  continuance  to  constitute  a  bar. 
But  to  make  it  such,  it  must  be  peaceable  for  seven 
years.  This  is  the  fact  which  creates  the  baf.  This 
fact  cannot  exist,  if  the  person  having  the  better  title 
takes  actual  possession  in  pursuance  of  his  right.  It 
is  unnecessary  to  inquire  whether  the  subsequent 
abandonment  of  this  possession  rendered  it  in  this 
case  a  nullity,  because  the  point  is  rendered  unim- 
portant by  the  circumstances  that  Ross  and  Hackett 
were  tenants  in  common.  There  is,  then,  no  error 
in  the  charge  so  far  as  respects  the  statute  of  limita-? 
tions. 

But  the  counsel  also  requested  the  judge  to  charge 
the  jury,  that  the  name  of  Hackett  being  signed 
to  the  deed  from  Stockly  and  Donalson  to  Ross, 
since  the  delivery  of  said  deed,  amounts  to  such  an 
alteration  or  addition  as  will  vitiate  such  deed,  un- 
less accounted  for  by  the  plaintiff.  This  charge,  also, 
the  judge  refused  to  give,  but  did  instruct  the 
jury  that  the  title  was  vested  in  Ross  by  the  deed 
from  Donalson,  and  could  not  be  devested,  although 
there  might  be  an  alteration  or  addition  in  a  material 
part  of  the  said  deed,  such  as  the  name  of  Hackett 
being  put  to  the  deed  and  not  proved. 

There  is  some  ambiguity  in  this  instruction,  and     Grand  rot 

ferertiag    the 

there  is  some  doubt  in  the  state  of  the  fact.     The  jpdgwnt    i* 

this  case. 

counsel  for  the  defendant  assumes  the  fact,  that  the 
signature  of  Hackett  was  affixed  to  the  deed  after  its 
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1820.       delivery.     This  does  not  appear  in  the  evidence  as 
stated.     Nor  does  it  appear  whether  the  signature  of 
Hackett  was  affixed,  befofe  or  after  the  deed  was  re- 
gistered.    It  was  not  proved  of  registered  as  to  Hac- 
kett, and  is  void  as  to  him.    The  Court  is  not,  how- 
ever, prepared  to  say,  that  it  is  void  as  to  Donalson. 
But  thg  instruction  given  by  the  judge  is  in  terms 
which  might  mislead  the  jury,  and  which  appear  in 
fact  to  have  misled  them.  He  says,  that  the  title  was 
vested  in  Ross  by  the  deed  from  Donalson,   and 
could  not  be  devested  by  the  addition  of  the  name 
of  Hackett.     Now,  this  suit  was  instituted  for  the 
whole  tract,  and  the  title  asserted  by  Ross  was  a 
title  to  the  whole  tract      The  instruction  of  the 
judge  might  have  been  understood  as  informing  the 
jury  that  the  title  vested  by  the  deed  conformed  to 
the  title  claimed  by  Ross*     In  fact,  it  was  so  under- 
stood ;  for  the  jury   found  a   verdict  for  the  whole 
tract,  and  the  Court  gave  its  judgment  for  the  whole. 
Now,  Ross  had  no  title  to  more  than  a  moiety,  and 
the  judge  ought  so  to  have  instructed  the  jury.     For 
this  reason,  the  judgment  is  to  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 

Judgment.— -This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  for 
East  Tennessee,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  the  opinion  of  this  Court, 
that  the  Circuit  Court  erred  in  instructing  the  jury 
that  the  title  to  the  whole  tract  of  land  in  the  pro- 
ceedings mentioned,  and  for  which  judgment  was 
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rendered  in  the  said  Circuit  Court,  was  vested  in  1820. 
David  Ross,  whereas  the  said  Court  ought  to  have 
instructed  the  jurj  that  only  a  moiety  of  the  said 
land  was  vested  in  him.  It  is,  therefore,  adjuuged 
and  ordered,  that  the  judgment  of  the  said  Circuit 
Court  in  this  case  be,  and  the  same  is,  hereby  reversed 
and  annulled.  And  it  is  further  ordered,  that  the 
said  cause  be  remanded  to  the  said  Circuit  Court 
with  directions  to  issue  a  venire  facias  de  novo. 


(Prize.) 

The  Venus,  Jademerowsky,  Claimant. 

A  question  of  proprietary  interest,  on  farther  proof.     Restitution  de* 

creed. 
Captors9  costs  and  expenses  ordered  to  be  paid  by  the  claimant,  it 

being"  bis  fault  that  defective  documents  were  put  on  board. 
On  farther  proof,  the  affidavit  of  the  claimant  is  indispensably  necct * 

sary. 

Appeal  from  the  Circuit  Court  of  Georgia. 

This  cause  was  continued  for  farther  proof  at  Fe- 
bruary term,  1816.  {Vide  ante,  vol.  I.  p.  112.)  Ow- 
ing to  various  accidents,  the  farther  proof  was  not 
received  until  the  last  term,  and  the  cause  was  now 
argued  upon  the  farther  proof  then  produced  and 
filed.  It  consisted  of  invoices  of  the  cargo  ;  bills  of 
lading ;  accounts  of  sale ;  accounts  of  disburse- 
ments ;   the  original  correspondence    between  the 
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1820.  claimant  and  Mr;  Jones,  bis  agent  in  London  ;  and 
^J^Tvenua.  the  original  procuration  from  the  claimant  to  Mr. 
Jones,  recited  in  the  power  given  from  the  latter  to 
Diamond,  the  supercargo,  one  of  the  original  papers 
found  on  board ;  to  which  was  added,  the  affidavit  of 
Mr.  Jademerowsky,  the  claimant,  verifying  the  cor- 
respondence, and  explaining  the  circumstances  of 
doubt  and  suspicion  which  appeared  upon  the  origi- 
nal evidence. 

f&.  nth.  Mr#  Harper y  for  the  claimant,  recapitulated  the 
facts  of  the  original  case,  stating  that  this  ship  sailed 
from  London  under  Russian  colours  in  April,  1814 ; 
joined  a  British  convoy  at  Portsmouth,  and  sailed  for 
Barbadoes,  where  she  arrived,  and  having  again  sail- 
ed bound  to  the  Havanna,  was  captured  on  the  latter 
voyage  by  a  British  cruizer,  carried  in  for  adjudication, 
and  acquitted.  She  changed  her  destination  for  Ame- 
lia island,  and  was  captured  by  an  American  cruizer. 
At  the  hearing  in  the  District  Court,  the  ship  was  re- 
stored by  consent,  and  the  cargo  acquitted  ;  but  the 
latter  was  condemned  on  appeal  to  the  Circuit  Court, 
the  origin  of  the  adventure  not  being  traced  farther 
than  London,  and  it  being  supposed  to  be  enemy's 
property  concealed  under  a  Russian  garb.  He  ar- 
gued from  the  farther  proof,  that  all  the  circum- 
stances of  suspicion  arising  from  the  original  evi- 
dence were  now  satisfactorily  explained,  and  that 
consequently  the  claimant  was  entitled  to  restitution. 

The  Attorney  General,  contra,  insisted,  that  the 
farther  proof  now  produced  was  insufficient  to  satisfy 
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the  doubts  originally  existing  in  the  cause.  The  isao. 
ship  was  captured  in  the  same  year  with  the  St, 
Nicholas?  and  the  Fortunaf  and  under  circum- 
stances strikingly  similar.  They  were  all  sailing 
under  Russian  colours,  and  documented  as  Russian 
vessels;  but  exclusively  directed  by  British  merchants, 
professing  to  be  the  mere  agents  of  the  neutral  claim- 
ants. Even  some  of  the  same  parties  also  appear  in 
this  case ;  and  the  captors  have  a  right  to  look  into 
these  other  cases  in  order  to  bring  this  circumstance 
to  the  notice  of  the  Court.0  The  documents  now 
produced  are  not  such,  nor  verified  in  such  a  manner, 
as  the  Court  had  a  right  to  expect  It  is  not  difficult 
to  conceive  what  fate  such  documents  would  have 
experienced  had  they  been  offered  in  a  similar  case 
to  Sir  W.  Scott,  after  the  eloquent  description  he  has 
given,  in  the  case  last  cited/  of  the  inexhaustible  in- 
genuity with  which  new  arts  are  invented  to  cover 
enemys'  property  under  a  neutral  garb ;  and  the  jea- 
lous rigour  with  which,  in  very  suspicious  cases,  he 
examines  the  documents  offered  to  his  inspection. 
In  another  case,  he  says,  "  goods  shipped  in  the 
enemy's  country  are  to  be  considered  prima  facie  as 
the  property  of  the  enemy,  and  can  only  be  taken 
out  of  that  presumption  by  fair  and  unbiassed  evi- 
dence, and  not  from  evidence  supplied  only  from  the 
enemy."'  But  the  greater  part  of  the  evidence  in  the 

a  1  Wheat.  417.     b  2  Wheat.  161. 

c  The  Rosalie  and  Betsy,  2  Rob  281. 

dlb. 

e  The  Juno,  1  Rob.  100. 

Vql.  V.  17 
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1820.      present  case  comes  from  that  source,  and  is  liable  to 
•iOmZ.  that  objection. 

Mr-  D.  B.  Ogden,  for  the  claimant,  in  reply,  ar- 
gued, that  as  this  Court,  in  granting  the  order  for  far- 
ther proof,  had  not  stated  what  were  the  doubts  to  be 
explained  by  the  claimant,  it  was  sufficient  if  he  had 
satisfactorily  answered  those  suggested  in  the  opi- 
nion of  the  Circuit  Court.  The  claimant  has  given 
such  an  answer  to  those  doubts,  both  by  the  produc- 
tion of  documentary  evidence,  and  by  his  own  affi- 
davit, which  it  is  admitted,  is  indispensably  necessary 
m  order  to  guard  against  the  inferences  that  might 
otherwise  fairly  be  drawn  from  his  silence.  The 
documents  are  duly  verified j  and  that  not  merely 
by  his  agents  in  the  enemy's  country,  but  by  his  own 
oath,  and  by  other  testimony. 

Feb.  2Ut.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court.  When  this  case  was  first  brought  to  the  view 
of  this  Court,  it  was  accompanied  by  some  others,  in 
which  Russian  claimants  presented  themselves  under 
circumstances  which  satisfied  this  Court,  that  their 
claims  were  false  and  fraudulent.  On  comparing 
those  cases  with  this,  there  was  such  a  striking  simi- 
litude in  the  it  machinery,  that  it  was  impossible  not 
to  suspect  that  they  were  all  fashioned  upon  the  same 
model,  and  adapted  to  the  same  end.  With  the  St. 
Amiopybe-  Nicholasaand  the  Fortuna,*  full  in  view,  this  Court 

«nd thea.  as.  could  not  adjudge  the  case  of  this  vessel  to  be  a  case 

dtoJo*  and  the       „ 

Fortune        of  restitution.     Still,  however,  there  was  a  possibi- 
lity that  those  may  have  been  the  forged  copies,  and 

^*a  1  Wheat.  417.  b  %  Wheat.  167. 
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this  the  genuine  prototype.  This  Court,  therefore,  isto. 
trusting  that  a  Russian  character  of  high  standing  s^f^T^0/ 
could  not  have  pledged  himself  for  the  fairness  of  the 
transaction,  but  without  better  evidence  than  was 
then  presented  to  our  view,  gave  the  most  liberal  in- 
dulgence for  procuring  evidence  to  support  the  claim. 
We  now  express  our  satisfaction  in  having  done  so ; 
inasmuch  as  it  has  enabled  an  honest  man  both  to 
save  his  property,  and  vindicate  his  reputation.  And 
we  cannot  omit  this  opportunity  to  remark,  how 
much  it  becomes  the  interest,  as  well  as  principles  of 
the  fair  neutral,  to  discountenance  the  conduct  of  him 
who  indulges  himself  in  fraudulent  practices.  The 
claimant  in  this  case  had  nearly  fallen  a  sacrifice  to 
the  bad  faith  of  some  of  his  countrymen ;  a  great 
loss  from  it  he  must  unavoidably  incur :  For,  this  capto^  «*« 
is  one  of  those  cases  in  which,  by  the  course  of  the  to  b*7*un? 
admiralty,  we  shall  be  obliged  to  throw  the  costs  and  *  °  "" 
expenses  upon  the  claimant,  although  we  decree  res- 
titution. It  is  altogether  upon  the  evidence  of 
Jones,  and  the  test-affidavit  of  the  claimant,  intro- 
ducing and  verifying  their  original  correspondence, 
that  restitution  is  now  decreed.  Unsupported,  and 
unexplained  by  the  evidence  introduced  as  further 
proof,  the  condemnation  was  unavoidable.  It  is, 
therefore,  the  claimant's  misfortune,  not  that  of  the 
,  captors,  that  the  agent  Jones  had  furnished  the  ves- 
sel with  the  defective  documents  which  accompanied 
her. 

Decree  reversed. 

Decree.     This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  Circuit  Court  for  the 
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1820.       district  of  Georgia,  and  on  the  farther  proof  exhibited 

j^i^ioa  **  t'1*s  cause,  an(*  was  argue(^  by  counsel.  On  conr 
Packet  sideration  whereof,  it  is  decreed  and  ordered,  that 
the  decree  of  the  Circuit  Court  for  the  district  of 
Georgia  in  this  case,  condemning  the  cargo  of  the 
ship  Venus,  be,  and  the  same  is,  hereby  reversed  and 
annulled.  And  this  Court,  proceeding  to  pass  such 
decree  as  the  said  Circuit  Court  should  have  passed, 
it  is  further  decreed  and  ordered,  that  the  said  cargo 
of  the  ship  Venus  be  restored  to  the  claimant;  and  it 
is  further  decreed,  that  the  said  claimant  pay  to  the 
libellants  the  costs  and  expenses  incurred  in  the  pror 
secution  of  this  suit. 


(Pbuex.) 

The  London  Packet.— Merino,  Claimant. 

A  question  of  proprietary  interest  on  farther  proof.  Restitution  de- 
creed, with  costs  and  expenses  to  be  paid  by  the  claimant. 

In  general,  the  circumstance  of  goods  being  found  on  board  an  enemy^s 
ship  raises  a  legal  presumption  that  they  are  enemy's  property. 

This  was  the  claim  of  a  Spanish  subject,  to  a 
parcel  of  hides  laden  on  board  of  the  London  Packet, 
a  British  ship,  at  the  port  of  Buenos  Ayres,  in  South 
America,  in  the  month  of  June,  1813.  The  Lon- 
don Packet,  on  her  voyage  to  London,  was  captured 
\>y  the  private  armed  brig  the  Argus,  and  carried 
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into  Boston  for  adjudication.  On  beinglibelled  in  the  isso. 
District  Court  as  prize  of  war,  the  consul  of  his  ^j£2«ifai 
Catholic  Majesty  filed  a  claim  for  the  property  in  Packet 
question  in  favour  of  Don  Jeronimo  Merino,  a  Spa- 
nish subject.  The  District  Court  condemned  the 
vessel  and  the  whole  of  the  cargo,  except  these  hides, 
which  were  restored  to  the  claimant,  the  Court  being 
satisfied  there  was  not  such  proof  of  enemy's  property 
therein,  as  to  authorize  a  decree  of  condemnation. 
For  the  ship  and  residue  of  the  cargo  no  claim  was 
interposed.  From  this  decree,  as  to  the  hides,  there 
was  an  appeal  by  the  captors  to  the  Circuit  Court, 
where  the  same  was  reversed.  The  Court,  although 
it  reversed  the  sentence  which  had  been  pronounced 
below,  expressed  its  entire  satisfaction  as  to  the 
national  character  and  domicil  of  the  claimant,  and 
that  the  hides  had  been  originally  shipped  by  him; 
but  condemned  the  property,  because,  on  the  order 
for  farther  proof,  no  affidavit  bad  been  offered,  either 
of  the  claimant  or  his  confidential  agent,  or  clerk,  of 
his  interest  in  the  cargo  at  the  time  of  the  shipment. 
It  was  considered,  that  the  absence  of  such  a  docu- 
ment, so  universally  expected  and  required  by  prize 
tribunals,  unavoidably  threw  a  suspicion  over  the 
cause,  and  being  wholly  unaccounted  for,  it  autho- 
rized a  belief  that  there  had  been  a  voluntary,  if  not  a 
studied  omission  on  the  claimant's  part  At  the  same 
term  in  which  the  sentence  of  reversal  was  pro- 
nounced, but  not  until  after  such  sentence  was 
known,  the  affidavit  of  the  claimant,  which  had  been 
received  since  the  last  adjournment  of  the  Court, 
was  produced  by  the  Spanish  Consul,  with  a  petition 
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18*).  that  the  decree  might  be  rescinded,  for  the  purpose 
•Jj^on^  °^  admitting*  it  into  the  case,  or  that  the  same  might 
Packet  be  so  far  opened,  for  the  consideration  of  the  Court, 
as  to  make  the  affidavit  of  Merino  a  part  of  the  evi- 
dence therein,  so  as  to  accompany  the  other  testimo- 
ny in  the  appeal  to  this  Court.  Upon  this  applica- 
tion the  Circuit  Court  ordered,  that  the  affidavit 
should  be  received  by  the  clerk,  and  sent  up  with 
the  other  papers  de  bene  esse,  subject  to  the  direc- 
tions df  this  Court.  The  affidavit  had  been  taken 
on  an  order  below  for  farther  proof,  but  had  not  been 
received,  as  has  been  stated,  when  the  decree  of  con- 
demnation was  pronounced.* 

Mr.  Webster "and  Mr.  Pitman,  for  the  captors/  ar- 
gued, that  it  was  a  well-settled  principle  in  the  Prize 
Court,  that  the  onus  proband^  lies  on  the  claimant, 
"  In  the  Prize  Court,"  says  Sir  Wm.  Scott,  "  where 
special  reasons  for  deception  are  perpetually  occur- 
ring, and  where  the  Court  exercises  a  much  more 
unconfined  jurisdiction  on  questions  of  property  than 
it  exercises  in  its  civil  forum,  proof  of  property  lies 
generally  on  the  claimant,  and  he  may  be  called  upon 
to  support  the  prima  facie  evidence  of  a  good  title 
which  is  already  exhibited."*  This  burden  would 
have  rested  on  the  claimant  in  the  present  case  if  the 
goods  in  question  had  been  found  onboard  of  a  neutral 
ship ;  but  it  is  increased  by  the  fact  that  the  property 
was  found  on  board  an  enemy's  ship,  and  an  enemy's 

a  Vide  S.  C.  1  Mason' $  Rep.  14.     Ante,  vol.  II.  371. 
h  The  Countess  of  Lauderdale,  4  Rah.  334, 
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armed  ship.  The  maxim  as  laid  down  by  Grotius,  isso. 
is : Cc  Res  hostium  navibus  presumuntur  esse  hosthtm,  ^^Sm 
donee  contrarium  probetur."  A  presumption  which,  Packet, 
nevertheless,  may  be  destroyed  by  strong  proofs  to 
the  contrary/  In  this  case,  the  property  was  not 
only  found  on  board  an  enemy's  armed  ship,  but  was 
unaccompanied  by  the  documentary  evidence  re- 
quired to  prove  its  neutrality.  No  papers  were  found 
at  the  time  of  capture  relating  to  the  cargo,  except 
the  bills  of  lading ;  and  all  the  letters  and  invoices 
were  sunk  by  the  order  of  the  master  of  the  London 
Packet,  in  the  letter  bag,  as  sworn  by  two  of  the 
crew  upon  their  examination  on  the  standing  interro- 
gatories* The  spoliation  of  papers,  is,  therefore, 
superadded  to  the  fact  of  the  property  being  found 
on  board  a  ship  of  the  enemy,  destined  to  an  ene- 
my's port ;  and  the  claimant  is  called  upon  to  pro- 
duce the  strongest,  and  most  satisfactory  proof  to  de- 
stroy the  many  presumptions  arising  from  these  facts, 
that,  in  truth,  the  property  belongs  to  the  enemy. 
The  claimant  has  had  abundant  opportunity  afforded 
him  to  produce  this  proof.  The  first  order  for  fur- 
ther proof  was  made  in  the  District  Court  the  2(5th 
of  November,  1813,  and  the  claimant  was  indulged 
until  nearly  the  close  of  the  year  1815,  in  the  Courts 
.below,  to  establish  the  verity  of  his  claim.  Having 
failed  so  to  do,  this  Court  afforded  him  further  time, 
and  he  has  had  from  February,  1816,  until  this  term, 
a  period  of  four  years,  to  produce  plenary  proof  in 

a  De  Jure  Belli  ac  Pac.  b.  3.  c.  C.  *.  6.     Bynk.  Q.  /.  Put. 
/•  1.  c.  13.   Loccenius,  /•  2.  c  4.  w.  11* 
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1820.  reference  to  a  claim  so  mucl*  indulged,  and  surround-1 
£j£^^  ed  with  so  many  circumstances  of  suspicion.  If  the 
Packet  claimant  has  failed  to  produce  this  proof,  the  pre- 
sumption is  irresistible,  that  his  claim  must  be  false. 
In  such  a  suspicious  case  too,  something  more  is  to 
be  expected  from  the  claimant  himself,  than  a  mere 
test  affidavit/  which  is  all  the  evidence  (coming  from 
himself)  which  the  claimant  has  yet  furnished. 

Mr.  D.  B.  Ogden  and  Mr.  Winder,  contra,  ad- 
mitted the  rule  of  the  Prize  Court,  that  property 
found  on  board  an  enemy's  vessel  is  presumed  to  be 
enemy's  property :  but,  for  this  very  reason,  they 
insisted,  such  a  vessel  would  seldom  be  made  the 
vehicle  of  enemy's  property  intended  to  be  covered 
as  neutral.  The  records  of  the  Court  would  show 
that  in  a  great  majority  of  the  cases,  where  attempts 
have  been  made  to  disguise  enemy's  property,  such 
attempts  have  been  made  by  lading  the  goods  on 
board  a  neutral  vessel,  in  order  to  avoid  that  suspi- 
cion on  which  the  rule  of  law  is  founded.  But  in 
this  case,  the  presumption  itself  can  have  but  little 
weight;  because  it  appears  in  evidence  that  the 
claimant  was  compelled,  by  necessity,  to  lade  his 
goods  on  board  an  enemy's  vessel,  there  being,  at 
that  time  none  but  British  ships,  at  Buenos  Ayres, 
destined  for  Europe,  for  which  market  his  goods 
were  intended.  Some  indulgence  is  due  to  the  sub- 
jects of  neutral  States,  who  not  having  sufficient 
shipping  of  their  own  to  carry  on  their  trade,  are 
compelled  to  resort  to  the  navigation  of  other  coun* 

a  The  Magtrat,  1  Rob.  31. 
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tries,  which  may  happen  to  be  belligerent.    Nor  can      18*20. 
the  circumstance  of  a  spoliation  of  papers  by  the  The  Lon^ 
enemy  master  have  any  unfavourable  effect  upon  the     1>a<*et. 
claim  of  a  neutral   shipper  conducting  bona  fide* 
Even  the  actual  resistance  of  the  enemy  master  will  ' 
not  preclude  the  neutral  shipper  from  receiving-  re- 
stitution^ unless  he  participates  in  such  resistance, 
and  thus  forfeits  the  privileges  of  his  neutral  cha- 
racter.*   The  counsel  on  both  sides  also    argued 
upon  the  facts,  With  great  minuteness  and  ability. 

Mr.  Justice  Livingston  delivered  the  opinion  of  FeB.wiu 
the  Court.  In  the  argument  of  this  cause,  the  counsel 
have  not  confined  themselves  to  the  effect  which  the 
affidavit  of  the  claimant  ought  of  itself  to  have  upon 
the  decision  of  it,  but  have  animadverted  on  all  the  tes- 
timony below.  The  Court  has,  therefore,  also  ex- 
tended its  examination  to  all  the  proofs  in  the  cause, 
and  will  now  pronounce  its  judgment  on  them. 

The  captured  vessel  was  confessedly  British  pro-     Preemption 

4  .  arising      from 

perty,  as  well  as  a  great  part  of  its  cargo,  and  its  des-  tlJ^ct  of  the 
tination  was  to  a  port  in  the  enemy's  country,  which  foundon ^rd 
raises  a  legal  presumption,  that  the  property  claimed  ve8Ml* 
was  not  neutral.     It  is  not  denied,  that  a  neutral  may 
use  the  vessel  of  a  belligerent,  for  the  transportation 
of  his  goods,  and  whatever  presumption  may  arise 
from  the  circumstance,  that  it  is  not  of  itself  a  cause 
of  condemnation.     In  this  case,  it  does  not  appear, 
nor  was  it  probably  the  fact,  that  any  neutral  vessel 

a  The  Friendschaft,  3  Wheat.  14.  48. 
b  The  Nereide,  9  Cranch,  388.  423. 
Vol.  V.  18 
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1820.      bound  to  London,  was  then  at  Buenos  Ay  res,  and, 

»r^L^don  therefore,  this  presumption  ought  to  have  but  little 

******     influence  on  the  present  decision.    If  the  proprietary 

interest  be  satisfactorily  made  out,  the  claimant  is 

entitled  to  restitution. 

There  was  no  letter  found  on  board  from  Merino 
to  his  correspondent  in  London,  nor  any  invoice  of 
this  property:  The  only  document  relating  to  it  was 
a  bill  of  lading  in  Spanish,  dated  the  19th  of  June, 
1813,  purporting  that  6,276  hides  had  been  shipped 
on  board  the  London  Packet,  by  Jeronimo  Merino, 
on  his  account  and  risk,  to  be  delivered  to  Antonio 
Daubana,  or  in  his  absence  to  William  Heiland,  they 
paying  the  freight  therein  stipulated.  This  bill  of 
lading  was  not  signed  by  the  master.  To  the  omis- 
sion of  a  signature  to  this  bill  of  lading,  much  im- 
portance cannot  be  attached.  It  was  found  in  pos- 
session of  the  master,  and  serving  only  as  a  memo- 
randum for  him  of  the  cargo  on  board ;  and  not  being 
intended  to  pass  into  the  hands  of  any  other  persons, 
it  was  a  matter  of  indifference  whether  he  put  his 
name  to  it,  or  not.  Of  seven  bills  of  lading  which 
were  found  on  board,  no  less  than  three  were  with- 
out his  signature.  Those  which  were  delivered  to 
the  shippers,  were,  no  doubt,  signed,  which  was  all 
that  was  necessary  for  their  security.  If  this  bill  of 
lading  be  compared  with  the  one  produced,  and  proved 
by  Daubana,  it  is  impossible  not  to  be  struck  with 
the  exact  similarity  between  them.  They  correspond 
in  all  respects,  excepting  only  that  one  has  not  the 
signature  of  the  captain,  and  appears  most  manifestly 
to  have  been  filled  up  with  the  same  ink,  and  in  the 
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game  band- writing,  and  at  the  same  time;  which  is  i&o. 
no  small  proof  of  their  heing  cotemporaneous  acts,  j^T^f 
and  of  the  authenticity  of  the  one  which  is  now  Packet. 
produced  by  the  consignee.  But  no  letter  from  Me- 
rino tQ  his  correspondent,  nor  any  invoice,  nor  any 
hill  qf  lading  for  the  consignee,  being  found  on  board, 
it  is  urged,  that  the  proof  of  proprietary  interest  is 
defective,  and  that  the  sentence  of  condemnation 
ought,  therefore,  to  be  affirmed.  Had  no  farther 
proof  been  introduced,  relieving  the  case  from  this 
difficulty,  the  argument  would  be  entitled  to  great 
consideration.  But  the  absence  of  those  papers  is 
now  accounted  for.  It  appears  by  the  testimony  of 
Stephenson,  a  passenger  on  hoard  the  London  Pack- 
et, who  was  examined  by  the  captors,  that  a  large 
hag,  containing  a  great  number  of  private  letters, 
and  other  papers,  was  sunk  by  order  of  the  master 
of  the  London  Packet,  about  half  an  hour  before 
his  vessel  was  taken.  It  is  then  but  a  fair  presump- 
tion, that  the  letter,  invoice,  and  bill  of  lading  trans- 
mitted by  Merino  to  his  correspondent  in  London, 
were  among  the  papers  thqs  destroyed.  The  loss  of 
these  papers  being  thus  accounted  for,  and  the  master 
of  the  captured  ship  not  being  brought  in  as  he 
ought  to  have  been,  there  was  a  propriety  under  the 
peculiar  circumstances  of  this  case,  in  affording,  as 
the  Court  below  did,  an  opportunity  to  the  Spanish 
owner,  of  offering  subsidiary  proof  respecting  the 
property  mentioned  in  the  bill  of  lading  found  oa 
board,  and  which  was  claimed  by  him.  This  far- 
ther proof,  which  consists  of  documents  from  the 
custom  house  at  Buenos  Ayres,  of  the  positive  testU 
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182a      mony  of  Mr.  Daubana,  the  consignee  in  London, 
'r^Thandon  an(*  °f  t'ie  test-affidavit  of  Mr.  Merino  himself,  is* 
Packet,     satisfactory,  that  the  proprietary  interest  of  these 
hides  was,  at  the  time  "of  shipment  and  of  capture, 
in  the  claimant.     That  they  belonged  to  Smith  not- 
withstanding the  mark  of  S.  on  some  of  them,  as 
has  been  suggested,  cannot  be  believed.     On  that 
supposition,  his  conduct  is  utterly  inexplicable.     If 
the  adventure  was  on  his  account,  the  disguise  of 
the  shipment  could  have  been  intended  for  no  other 
purpose  than  to  impose,  as  to  them,  on  the  Courts  of 
the  United  States ;  for  this  contrivance  or  cover  could 
not  protect  his  vessel  from  capture  and  condemna- 
tion.    Yet,  if  we  believe  some  of  the  witnesses, 
Smith  declared,  that  the  whole  of  the  cargo  belong- 
ed to   himself,  and  some   merchants  in    London. 
These  declarations  of  Smith,  as  he  was  set  at  liberty 
by  the  captain  of  the  Argus,  and,  of  course,  not  ex- 
amined on  the  standing  interrogatories,  ought  not  to 
militate  against  the  integrity  of  the  present  claim; 
but  if  they  were  really  made,  they  afford  strong  evi- 
dence, that  if  this  bill  of  lading  were  designed  as  a 
cover  for  belligerent  property,  some  other  person, 
and  not  Smith,  was  to  be  benefitted  by  it.     For  if  he 
were  the  real  owner,  why,  it  may  be  asked,  did  he 
voluntarily  abandon  the  property,  (for  he  was  put  on 
board  of  another  vessel,  at  his  own  request,)  at  the 
very  moment  when. this  fraud,  if  he  ever  intended  to 
avail  himself  of  it,  was  to  be  consummated  ?    Why 
did  he  not  remain  in  his  vessel  until  her  arrival  in  the 
United  States,  and  apply  to  va  Spanish  Consul,  or 
some  other  gentleman,  to  prefer  a  claim  in  favour  of 
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the  pretended  Spanish  owner  ?    Why  did  he  not  sup-      1820. 
port  this  claim  with  his  own  oath,  as  he  must  have  in-  lhe  London* 
tended  to  do  if  he  ever  intended  to  derive  any  advan-     ****** 
tage  from  a  contrivance  which  must  have  had  its 
inception  at  Buenos  Ayres»  at  his  instigation,  and 
for  his  emolument  ?    There  is  no  accounting  for  his 
conduct  on  any  other  hypothesis,  than  that  he  had  no 
interest  in  this  property,  and  was,  therefore,  willing 
to  leave  it  to  its  fate. 

The  counsel  for  the  captors,  aware  of  the  full  ana 
conclusive  nature  of  the  proof,  so  far  as  it  establishes 
Merino's  interest  in  the  merchandize  claimed  by 
him,  have  endeavoured  to  show  that  Merino  was  not 
at  Buenos  Ayres  when  this  shipment  took  place,  and 
if  he  was,  that  it  is  impossible  that  his  letter,  which' 
bears  date  the  10th  of  July,  T813,  could  have  been 
put  on  board  of  the  London  Packet,  which  had  sailed 
on  the  24th  of  June,  fourteen  days  before.     If  this 
be  so,  a  gross  attempt  has  been  made  to  impose  on 
the  Court,  which  ought  to  be  followed  with  conse- 
quences fatal  to  the  present  claim.     But  the  Court 
is  not  of  opinion  that  either  of  these  suppositions  is 
supported  by  the  evidence.     Not  a  single  witness 
whose  testimony  is  relied  on  to  establish  the  fact  of 
Merino's  not  being  at  Buenos  Ayres  at  the  time  of 
the  shipment,  speaks  with  any  certainty,  or  tells  us 
affirmatively  where  he  then  was.    This  negative  tes- 
timony, which,  if  it  stood  alone  and  uncontradicted, 
might  excite  a  strong  suspicion,  is  rendered  of  very 
little  consequence,  by  much  proof  of  a  contrary  cha- 
racter.    The  custom  house   document  which    has 
already  been  referred  to,  establishes  the  residence  of 
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1820.  Merino  at  Buenos  Ay  res  at  the  date  of  the  shipment ; 
^TLondon  •>  °*oes  ^e  affidavit  of  Merino  himself,  who  is  proved 
Packet  to  be  a  gentleman  of  character,  of  property,  and  re? 
spectability.  Daubana  also  swears  to  the  same  fact, 
with  as  much  certainty  as  one  correspondent  can 
establish  the  domicil  of  another  residing  at  so  great 
a  distance  from  each  other.  He  proves  that  Merino 
remained  there  until  the  15th  of  August  following, 
at  least,  that  he  received  a  letter  from  him,  dated  at 
Buenos  Ayres,  on  that  day.  Another  witness,  who 
saw  him  at  Rio  Janeiro  in  the  year  1814,  says,  that 
he  did  not  leave  Buenos  Ayres  until  after  the  middle 
of  the  year  1813.  The  weight  of  testimony,  there- 
fore, may  be  considered  as  in  favour  of  the  claimant 
being  at  Buenos  Ayres  when  this  shipment  was 
made.  Nor  is  it  so  certain,  as  seemed  to  be  taken  for 
granted  at  the  bar,  that  the  London  Packet  sailed  on 
her  voyage  for  Europe  on  the  24th  of  June,  1813, 
It  is  true,  that  the  cook,  and  some  others  who  were 
examined  in  preparatorio,  fix  the  time  of  her  de- 
parture to  that  day  ;  but  the  second  mate,  and  only 
officer  of  the  captured  vessel  who  was  examined,  and 
who  was  most  likely  to  know,  says  that  she  sailed 
in  the  month  of  July.  Under  this  uncertainty  re- 
specting a  fact  which  is  deemed  so  material,  and  to 
which  the  claimant's  attention  has  never  been  called, 
it  cannot  be  expected  that  the  Court  should  not  only 
act  upon  it,  as  positively  proved,  but  follow  it  up. 
with  the  condemnation  of  property  so  clearly  proved 
to  belong  to  a  neutral.  It  would  be  more  charitable, 
and  not  unreasonable,  even  if  the  fact  were  proved, 
to  presume  that  witnesses  were  speaking  of  the  time 
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of  the  London  Packet's  first  weighing  anchor  at  Bu-      1820. 
enos  Ay  res,  and  that  she  may  for  some  reason  or  other  The  LlODdoai 
have  been  detained  in  the  river  until  the  10th  of  July,     Packet. 
which  is  the  date  of  Merino^  first  letter  to  his  cor- 
respondent in  London.     It  may  be  added,  that  it  is 
not  easy  to  believe,  that  if  a  fraud  were  intended, 
care  would  not  have  been  taken  to  make  the  letter  of 
advice,  and  all  the  other  papers,  correspond  with  the 
time  of  the  departure  of  the  vessel. 

Upon  the  whole,  a  majority  of  the  judges  are  of  ^J^jJJfjJ 
opinion,  that  upon  the  farther  proof  the  sentence  of  !2dn^Jt0iii! 
the  Circuit  Court  should  be  reversed,  and  the  pro- 
perty restored  to  the  claimant.  But  as  the  captors 
have  been  put  to  great  expense  in  consequence  of 
the  imperfect  documents  found  on  board,  and  the 
great  delay  which  has  attended  the  production  of  the 
farther  proof,  they  are  of  opinion  that  their  costs 
and  expenses  must  be  paid  by  the  claimant. 
• 

Decree  reversed. 

Decree. — This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachusetts, 
and  the  farther  proof  exhibited  in  this  cause,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is 
Decreed  and  Ordered,  that  the  Decree  of  the  Cir- 
cuit Court  for  the  District  of  Massachusetts  in  this- 
case,  condemning  six  thousand  two  hundred  and 
seventy-six  ox  hides,  as  good  and  lawful  prize  to  the 
libellants,  be  and  the  same  is  hereby  reversed  and  an- 
nulled.   And  this  Court,  proceeding  to  pass  such 
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\ 
1820.      Decree  as  the  said  Circuit  Court  should  have  passed , 

u^^  it  is  further  Decreed  and  Ordered,  that  the  said  six 

thousand  two  hundred  and  seventy-six  ox  hides,  be 

restored  to  the  claimant :  And  it  is  further  Decreed, 

that  the  said  Claimant  pay  to  the  Libellants  the  costs 

and  expenses  incurred  in  the  prosecution  of  this  suit. 


T. 

Klintock. 


The  United  States  v.  Klintock. 

A  commission  issued  by  Aury,  as  "  Brigadier  of  the  Mexican  repub- 
lic," (a  republic  whose  existence  is  unknown  and  unacknowledged,) 
or  as  "  Generalissimo  of  the  Floridas,"  (a  province  in  the  possession 
of  Spain,)  will  not  authorize  armed  Teasels  to  make  captures  at  tea. 

Qwatre— Whether  a  person  acting  with  good  faith  under  such  a  com* 
mission  may  be  guilty  of  piracy  ? 

However  this  may  be,  in  general ;  under  the  particular  circumstances 
of  this  case,  showing  that  the  seizure  was  made,  not  jure  belli,  but 
anxmo  furandi,  the  commission  was  held  not  to  exempt  the  pri- 
soner from  the  charge  of  piracy. 

The  act  of  the  30th  of  April,  1790,  c.  36.  s.  8.  extends  to  all  persons, 
qn  board  all  vessels,  which  throw  off  their  national  character  by 
cruizing  piratically,  and  committing  piracy  on  other  vessels. 

This  was  an  indictment  in  the  Circuit  Court  of 
Virginia,  against  Ralph  Klintock,  a  citizen  of  the 
United  States,  charging  him  with  a  piracy  com- 
mitted on  the  high  seas,  in  April,  1818,  on  a  ves- 
sel called  the  Norberg,  belonging  to  persons  to  the 
jurors  unknown.     He  was  found  guilty  generally. 

The  facts  stated  were,  that  the  prisoner  is  a  citi- 
zen of  the  United  States ;  that  the  vessel  in  which 
he  sailed  as  first  lieutenant  was  called  the  Young 


T. 

KHntocfc. 


OF  THE  UNITED  STATES.  146 

Spartan;  was  owned  without  the  United  States,  imk 
and  cruized  under  a  commission  from  Aury,  styling  Ua  8um 
himself  Brigadier  of  the  Mexican  Republic  and  Ge- 
neralissimo of  the  Floridas,  granted  at  Fernandina, 
after  the  United  States'  government  took  possession 
of  it  That  he  was  convicted  of  a  piracy,  commit- 
ted on  the  Norberg,  a  Danish  vessel,  in  consequence 
of  practising  the  following  fraud  upon  hen  The 
second  officer  of  the  privateer  brought  on  board  some 
Spanish  papers,  which  he  concealed  in  a  locker,  and 
then  affected  to  have  found  them  on  board.  The 
vessel  was  then  taken  possession  of,  the  whole  ori- 
ginal ship's  company  left  on  an  island  on  the  coast  of 
Cuba,  and  the  second  officer  being  put  in  command, 
took  the  name  of  the  original  captain,  sailed  for  Sa- 
vannah, and  entered  her  there,  personating  the  Da- 
nish captain  and  crew.  The  Young  Spartan  fol- 
lowed, and  put  into  a  port  in  the  vicinity. 

The  counsel  for  the  prisoner  moved,  that  the  judg- 
ment be  arrested  on  the  following  grounds : 

First,  That  Aury's  commission  exempts  the  pri- 
soner from  the  charge  of  piracy. 

Second,  That  the  fraud  practised  on  the  Dane 
does  not  support  the  charge  of  piracy,  as  an  act  pi- 
ratically done,  and  not  in  the  exercise  of  belligerent 
rights. 

Third,  That  the  prisoner  is  not  punishable  under 
the  provisions  of  the  8th  section  of  the  act  of 
1790.* 

a  Which  provides,  "  That  if  any  person  or  persons  shall 
commit,  upon  the  high  seas,  or  in  any  river,  haven,  basin,  or 

Vol.  Y.  19 


146  CASES  IN  THE  SUPREME  COURT 

1820.  Fourth,  That  the  act  of  the  30th  of  April,  1790, 

u.  states    8th  section,  "  entitled  an  act  for  the  punishment  of 
jv^^   certain  crimes  against  the  United  States,"  does  not 
extend  to  an  American  citizen  entering  on  board  of 
a  foreign  vessel,  committing  piracj  upon  a  vessel  ex- 
clusively owned  by  foreigners. 

Upon  these  errors  in  arrest  of  judgment,  the  judges 
of  the  Circuit  Court  were  divided  in  opinion,  and 
directed  the  points,  with  their  division  thereon,  to  be 
certified  to  this  Court. 

Feb.uth.  rfhe  Attorney  General,  for  the  United  States,  ar- 
gued, I .  That  although  the  government  and  Courts 
of  the  United  States  had  acknowledged  the  fact  of 
the  existence  of  the  new  States  in  Spanish  America, 
so  as  to  legitimate  the  war  between  them  and  the  pa- 
bay,  out  of  the  jurisdiction  of  any  particular  State,  murder  or 
robbery,  or  any  other  offence,  which,  if  committed  within  the 
body  of  a  county,  would  by  the.  laws  of  the  United  States,  be 
punishable  with  death  ;  or  if  any  captain  or  mariner  of  any  ship 
or  other  vessel,  shall  piratically  and  feloniously  run  away  with 
such  ship  or  vessel,  or  any  goods  or  merchandize  to  the  value 
of  fifty  dollars,  or  yield  up  such  ship  or  vessel  voluntarily  to 
any  pirate ;  or  if  any  seaman  shall  lay  violent  hands  upon  his 
commander,  thereby  to  hinder  and  prevent  his  fighting  in  de- 
fence of  his  ship,  or  goods  committed  to  his  trust,  or  shall 
make  a  revolt  in  the  ship  ;  every  such  offender  shall  be  deem- 
ed, taken,  and  adjudged  to  be  a  pirate  and  felon,  and  being 
thereof  convicted,  shall  suffer  death :  and  the  trial  of  crimes 
committed  on  the  high  seas,  or  in  any  place  out  of  the  juris- 
diction of  any  particular  State,  shall  be  in  the  district  where 
the  offender  is  apprehended,  or  into  which  he  may  be  first 
brought." 


T. 

Klintock* 
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rent  country/  yet  Mexico  was  not  among  the  pro-  iaaa 
vinqes  in  actual  revolt,  nor  was  any  such  State  de  {J^£JJ^ 
facto,  known  to  exist  as  the  Mexican  republic,  under 
the  authority  of  which  the  commission  in  question 
was  issued.  And  even  if  there  were  such  a  power 
in  existence  exercising  all  the  rights  of  war,  Den* 
mark  is  not  at  war  with  it,  or  with  any  other  of  the 
Spanish  American  provinces.  2.  Although  the  fraud 
practised  on  the  Dane,  may  not  be  in  itself  an  act  of 
piracy,  yet  the  seizure  was  a  piratical  act,  and  the 
ingredient  of  fraud  cannot  change  its  character  for 
the  better*  3.  Neither  is  the  prisoner  protected  by 
the  decision  of  this  Court  in  the  case  of  the  United 
States  v.  Palmer/  That  case  merely  decides,  that 
die  crime  of  robbery  committed  on  board  a  ship  be- 
longing to  subjects  of  a  foreign  power,  by  a  foreign- 
er, is  not  piracy,  within  the  act  of  the  30th  of  April, 
1790,  c.  36.  s.  8.  But  it  does  not  decide,  that  the 
same  offence,  committed  by  a  citizen,  on  board  of  a 
vessel  not  belonging  to  the  subjects  of  any  foreign 
power,  is  not  piracy.  The  vessel  on  board  of  which 
the  crime  was  committed,  does  not  belong  to  any 
particular  nation.  A  pirate,  being  hostis  humani  ge- 
neris, is  of  no  nation  or  State.  He,  and  his  confe- 
derates, and  the  vessel  on  board  of  which  they  sail, 
are  outcasts  from  the  society  of  nations.  All  the 
States  of  the  world  are  engaged  in  a  tacit  alliance 
against  them.  An  offence  committed  by  them  against 

a  The  Divioa  Pastora,  4  Wheat.  52.  65.  note  a,  and  the 
cases  there  collected.  The  Estrella,  lb.  298.  The  Neustra 
Senora  de  la  Caridad,  lb.  497. 

b  3  Wheat.  610.  630. 
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i8«o.  any  individual  nation,  is  an  offence  against  all.  It 
^g£J^  **  punishable  in  the  Courts  of  all.  So,  in  the  pre- 
▼•  sent  case,  the  offence  committed  on  board  a  piratical 
vessel,  by  a  pirate,  against  a  subject  of  Denmark,  is 
an  offence  against  the  United  States,  which  the 
Courts  of  this  country  are  authorized  and  bound  to 
punish. 

Mr.  Winder ',  contra,  contended,  that  this  case  was 
decided  by  that  of  the  United  States  v.  Palmer.  The 
only  argument  which  can  be  urged  for  extracting  this 
case  out  of  that  decision  is,  that  the  prisoner,  in  the 
present  case,  is  a  citizen  of  the  United  States,  al- 
though the  offence  itself  was  committed  on  board  of 
a  foreign  vessel.  But  the  whole  reasoning  of  the 
Court  in  Palmer's  case,  as  well  as  the  certificate  of 
the  judgment,  shows,  that  in  order  to  constitute  the 
offences  enumerated  in  the  statute,  it  is  indispensably 
necessary,  not  that  the  party  should  be  a  citizen,  but 
that  the  vessel  against  which,  and  the  vessel  on  board 
of  which  the  offence  is  committed,  should  belong  to  ci- 
tizens. It  is  insisted  on  the  other  side,  that  although 
the  vessel  now  in  question,  does  not  belong  to  citizens 
of  the  United  States>yet  she  does  not  belong  to  any 
particular  foreign  nation;  and,  therefore,  does  not 
fall  within  the  letter  of  the  authority  referred  to. 
But  if  by  her  not  belonging  to  any  particular  foreign 
Stats,  it  be  meant  that  she  is  a  piratical  vessel,  then 
the  case  falls  within  the  late  act  of  1819,  providing 
for  the  punishment  of  piracy  as  defined  by  the  law 
of  nations,  and  not  within  the  act  of  1 790.    If  it 
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falls  within  the  act  of  1790,  then  the  act  of  1819  is  wto. 
entirely  superfluous.  But  that  act  was  made  to  pro-  ^f^£££ 
ride  for  the  very  defect  in  the  former  law  which  was 
for  the  first  time  discovered  in  the  case  of  Palmer ; 
and  it  is  impossible,  consistently  with  the  authority 
of  that  case,  to  bring  the  present  case  within  the  sta- 
tute, which  was  the  only  law  in  force,  on  the  subject, 
at  the  time  when  this  offence  was  committed. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-»  Feb.  95th. 
nion  of  the  Court    The  first  and  second  points 
made  by  the  counsel  for  the  prisoner  may  be  consi- 
dered together. 

•  As  judgment  can  be  arrested  only  for  errors  appa- 
parent  on  the  record,  we  should  feel  no  difficulty 
in  certifying  our  opinion  of  the  insufficiency  of 
these  on  that  ground,  were  we  not  persuaded  that 
from  some  inattention,  the  questions  which  arise 
properly  on  a  motion  for  a  new  trial,  have  been  stated 
by  the  clerk  as  a  motion  in  arrest, of  judgment,  and 
that  the  same  points,  if  undecided  now,  will  recur 
when  judgment  is  about  to  be  pronounced.  In  a 
criminal  case  especially,  we  think  it  proper  to  decide 
the  question  on  its  real,  as  well  as  technical  merits. 

So  far  as  this  Court  can  take  any  cognizance  of 
that  fact,  Auqr  can  have  no  power,  either  as  Briga-  mM»  *  QSS^ 
dier  of  the  Mexican  Republic,  a  republic  of  whose  P™^Pfromr 
existence  we  know  nothing,  or  as  Generalissimo  of  p™?. 
the  Floridas,  a  province  in  the  possession  of  Spain, 
to  issue  commissions  to  authorize  private  or  public 
vessels  to  make  captures  at  sea.    Whether  a  person 
acting  with  good  faith  under  such  commission,  may 
or  may  not,  be  guilty  of  piracy ;  we  are  all  of  opi- 
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182a      nion  that  the  commission  can  be  no  justification  of 
K^^^   the  fact  stated  in  this  case.     The  whole  transaction 
.*•        taken  together,  demonstrates  that  the  Norberg  was 
'       not  captured  jure  belli,  but  seized  and  carried  into 
Savannah  animo  furandi.    It  was  not  a  belligerent 
capture,  but  a  robbery  on  the  high  seas.     And  al- 
though the  fraud  practised  on  the  Dane  may  not  of 
itself  constitute  piracy,  yet  it  is  an  ingredient  in  the 
transaction  which  has  no  tendency  to  mitigate  the 
'„  ^character  of  the  offence, 
of  %°1&«t      ^e  d"nl  and  fourth  errors  assigned  in  arrest  of 
tSe^sSteiSf  judgment  may  also  be  considered  together.     The 
Sfml/JwJ  questions  they  suggest  arise  properly  oh  the  indict- 

commented  on  j  •  »j         .•  /»   .■  •    •    __ 

'and explained,  ment,  and  require  a  reconsideration  of  the  opinion 
given  by  the  Court  in  Palmer's  case. 

The  question  propounded  to  the  Court  in  that 
gase  was  in  these  words :  "  Whether  the  crime  of  rob- 
bery, committed  by  persons  who  are  not  citizens  of 
the  United  States,  on  the  high  seas,  on  board  of  any 
ship  or  vessel  belonging  exclusively  to  the  subjects 
of  any  foreign  State  or  sovereignty,  or  upon  the  per- 
son of  any  subject  of  any  foreign  State  or  sovereign- 
ty, not  on  board  of  any  ship  or  vessel  belonging  to 
any  subject  or  citizen  of  the  United  States,  be  a 
robbery  or  piracy  within  the  true  intent  and  meaning 
of  the  said  8th  section  of  the  act  of  Gongress,  afore- 
said, and  of  which  the  Cirpuit  Court  of  the  United 
States  hath  cognizance,  to  hear,  try,  determine,  and 
punish  the  same  ?" 

The  same  question  was  again  propounded,  so  va- 
ried only  as  to  comprehend  the  offence  if  committed 
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by  American  citizens  in  a  vessel  belonging  to  fo*      im. 

signers.  Wu^SteST 

The  Court,  in  concluding  its  exposition  of  the  act,  v.^ 
thus  sums  up  its  opinion :  "  The  Court  is  of  opinion, 
that  the  clime  of  robbery,  committed  by  a  person  on 
the  high  seas,  on  board  of  any  ship  or  vessel  belong- 
ing exclusively  to  subjects  of  a  foreign  State,  on 
persons  within  a  vessel  belonging  exclusively  to  sub- 
jects of  a  foreign  State,  is  not  a  piracy  within  the 
true  intent  and  meaning  of  the  act  for  the  punish- 
ment of  certain  crimes  against  the  United  States.'9 
The  certificate  of  the  Court  conforms  entirely  to  this 
opinion. 

This  opinion  and  certificate  apply  exclusively  to 
a  robbery  or  murder  committed  by  a  person  on  board 
of  any  ship  or  vessel  belonging  exclusively  to  sub- 
jects of  a  foreign  State.    It  is,  we  think,  the  obvious 
import  of  these  words,  that,  to  bring  the  person  com- 
mitting the  murder  or  robbery  within  them,  the  ves- 
sel on  board  which  he  is,  of  to  which  he  belongs,  must 
be  at  the  time,  in  point  of  fact,  as  well  as  right,  the 
property  of  the  subjects  of  a  foreign  State,  who  must 
have  at  the  time,  in  virtue  of  this  property,  the  con- 
trol of  the  vessel.     She  must  at  the  time  be  sailing 
undes  the  flag  of  a  foreign  State,  whose  authority  is 
acknowledged.     This  is  the  case  which  was  present- 
ed to  the  Court ;  and  this  is  the  case  which  was  de- 
cided.   We  are  satisfied  that  it  was  properly  decided. 
But  the  reasoning  which  conducted  the  Court  to 
this  conclusion,  is  founded  on  sections  of  the  act,  the 
general  words  of  which  ought  to  be  restricted  to 
offences  committed  by  persons  who,  at  the  time  of 
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1820.      committing  them,  were  within  the  ordinary  jurisdic- 

u.  states    ti°n  °f  ^e  United  States ;  and  the  language  em- 

lOimock.    ployed  may  well  be  understood  to  indicate  an  opinion 

The  act  of  that  the  whole  act  must  be  limited  in  its  operation 

the     30th     of  .  r 

a£rilt  i780^-  to  °"ences  committed  by,  or  upon,  the  citizens  of 
££L.*  !ll  t'le  United   States.     Upon  the  most  deliberate  re- 

persona,       on  * 

t^IcIi,  whicll  consideration  of  that  subject,  the  Court  is  satisfied, 
nrtZx2\  chT  that  general  piracy,  or  murder,  or  robbery,  committed 
firing  pir/-  in  the  places  described  in  the  8th  section,  by  per- 
sons on  board  of  a  vessel  not  at  the  time  belonging 
to  the  subjects  of  any  foreign  power,  but  in  posses- 
sion of  a  crew  acting  in  defiance  of  all  la wr  and  ac- 
knowledging obedience  to  no  government  whatever, 
is  within  the  true  meaning  of  this  act,  and  is  punish- 
able in  the  Courts  of  the  United  States.  Persons 
of  this  description  are  proper  objects  for  the  penal 
code  of  all  nations ;  and  we  think  that  the  general 
words  of  the  act  of  Congress  applying  to  all  persons 
whatsoever,  though  they  ought  not  to  be  so  construed 
as  to  extend  to  persons  under  the  acknowledged  au- 
thority of  a  foreign  State,  ought  to  be  so  construed 
as  to  comprehend  those  who  acknowledge  the  autho- 
rity of  no  State.  Those  general  terms  ought  not  to 
be  applied  to  offences  committed  against  the  particu- 
lar sovereignty  of  a  foreign  power ;  but  we 'think 
they  ought  to  be  applied  to  offences  committed 
against  all  nations,  including  the  United  States,  by 
perons  who  by  common  consent  are  equally  amena- 
ble to  the  laws  of  all  nations. 

Certificate. — This  cause  came  on  to  be  heard 
en  the  transcript  of  the  record  from  the  Circuit  Court 
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fur  the  District  of  Georgia,  and  was  argued  by  coun-       1820. 
sel.     On  consideration  whereof,  this  Court  is  of  opi- 
nion : 

1st.  That  Aury's  commission  does  not  exempt  the 
prisoner  from  the  charge  of  piracy. 

2d.  That  although  the  fraud  practised  on  the 
Dane  may  not  in  itself  support  the  charge  of  piracy, 
the  whole  transaction,  as  stated  in  the  indictment  and 
in  the  facts  inserted  in  the  record,  does  amount  to 
piracy. 

3d.  That  the  prisoner  is  punishable  under  the  pro- 
visions of  the  8th  section  of  the  act  of  1790. 

4th.  That  the  act  of  the  30th  of  April,  1790,  does 
extend  to  all  persons  on  hoard  all  vessels  which  throw 
off  their  national  character  by  cruizing  piratically 
and  committing  piracy  on  other  vessels. 


The  United  States  v.  Smith. 

The  act  of  the  3d  of  March,  1819,  c.  76.  s.  5.  referring  to  the  law  of 
nations  for  a  definition  of  the  crime  of  piracy,  is  a  constitutional  ex- 
ercise of  the  power  of  Congress  to  define  and  punish  that  crime. 

The  crime  of  piracy  is  defined  by  the  law  of  nations  with  reasonable 
certainty. 

Robbery,  or  forcible  depredation,  upon  the  sea,  animo  fur  audi,  is  pira-' 
cy  by  the  law  of  nations,  and  by  the  act  of  Congress. 

This   was  an  indictment  for  piracy  against  the 
prisoner  Thomas  Smith,  before  the  Circuit  Court  of 
Vcii,.  V-.  ?o 


V. 

Smith. 
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1820.       Virginia,  on   the  act  of  Congress,  of  the  3d  of 
^fT^y  March,  1819,  c.76.a 

U.  States  '  ' 

The  jury  found  a  special  verdict  as  follows :  "  We, 
of  the  jury,  find,  that  the  prisoner,  Thomas  Smith,  in 
the  month  of  March,  181 9,  and  others,  were  part  of  the 
crew  of  a  private  armed  vessel,  called  the  Creollo, 
(commissioned  by  the  government  of  Buenos  Ayres,  a 
colony  then  at  war  with  Spain,)  and  lyinginthe  port 
of  Margaritta ;  that  in  the  month  of  March,  1819,  the 
said  prisoner  and  others  of  the  crew  mutinied,  con- 
fined their  officer,  left  the  vessel,  and  in  the  said  port 
of  Margaritta,  seized  by  violence  a  vessel  called  the 
Irresistible,  a  private  armed  vessel,  lying  in  that  port, 
commissioned  by  the  government  of  Artigas,  who 
was  also  at  war  with  Spain  ;  that  the  said  prisoner 
and  others,  having  so  possessed  themselves  of  the 
said  vessel,  the  Irresistible,  appointed  their  officers, 
proceeded  to  sea  on  a  cruize,  without  any  documents 
or  commission  whatever ;  and  while  on  that  cruize, 
in  the  month  of  April,  1819,  on  the  high  seas,  com- 
mitted the  offence  charged  in  the  indictment,  by  the 
plunder  and  robbery  of  the  Spanish  vessel  therein  men- 
tioned. If  the  plunder  and  robbery  aforesaid  be  piracy 
under  the  act  of  the  Congress  of  the  United  States, 
entitled,  '  An  act  to  protect  the  commerce  of  the 

a  Which  provides,  (s.  5.)  "  That  if  any  person  or  person* 
whatsoever,  shall,  on  the  high  seas,  commit  the  crime  of  pira- 
cy, as  defined  by  the  law  of  nations,  and  such  offender  or  offend- 
ers shall  afterwards  be  brought  into,  or  found  in,  the  United 
States,  every  such  offender  or  offenders  shall,  upon  conviction 
thereof,  before  the  Circuit  Court  of  the  United  States  for  the 
District  into  which  he  or  they  may  be  brought,  or  in  which  be 
or  they  shall  be  found,  be  punished  with  death." 
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United  States,  and  punish  the  crime  of  piracy,'  then      mo. 
we  find  the  said  prisoner  guilty  ;  if  the  plunder  and 
robbery,  above  stated,  be  not  piracy  under  the  said 
act  of  Congress,  then  we  find  him,  not  guilty." 

The  Circuit  Court  divided  on  the  question,  whe- 
ther this  be  piracy  as  defined  by  the  law  of  nations, 
so  as  to  be  punishable  under  the  act  of  Congress,  of 
the  3d  of  March,  1819,  and  thereupon  the  question 
was  certified  to  this  Court  for  its  decision. 

The  Attorney  General,  for  the  United  States,  con*  Feb.  *ut. 
tended,  that  Congress,  by  referring  to  the  law  of 
nations  for  a  definition  of  the  crime  of  piracy,  had 
duly  exercised  the  power  given  them  by  the  con- 
stitution, "  to  define  and  punish  piracies  and  felonies 
committed  on  the  high  seas,  and  offences  against 
the  law  of  nations."  By  this  reference  they  adopt 
the  definition  of  the  offence  given  by  the  writers  on 
public  law.  All  these  writers  concur  in  defining  it 
to  be,  depredation  on  the  seas,  without  the  authority 
of  a  commission,  or  beyond  its  authority."  If  there 
be  any  defect  of  precision  or  slight  uncertainty  in 
the  definitions  of  the  crime  of  piracy  given  by  differ- 
ent writers  on  the  law  of  nations,  it  is  no  more  than 
what  is  to  be  found  in  common  law  writers  on  the 
crime  of  murder.    Yet  we  are  constantly  referred 

aGrotius  de  J.  B.  ac.  P.  I.  2.  c.  15.  *.  5,  Puff'endorf,  h  2.  a.  9.  v 

s.  10.  Fat t el,  Droit  des  Gens,  I.  3.  c.  15.  s.  226.  Bynk.  Q.  J. 
Pub.  I.  1.  Duponceau's  Trans,  p.  127.  Marten's  Hist,  of Pri- 
vateers, p.  2.  Home's  Transl.  Molloy,b.  1.  c.  4.  s.  6.  2  Bra. 
Civ.  and  Adm.  Law,  461.  2  Azuni,  351.  Johns'.  Transl.  aad  the 
authorities  there  cited. 


V. 

Smith. 
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1820.  by  the  legislature  to  the  common  law  for  the  defini- 
u.  states  ti°n  °f  murder  and  other  felonies  which  are  men- 
tioned in  statutory  provisions.  But  there  is  no  de- 
fect in  the  definition  of  piracy  by  the  authorities  to 
which  we  are  referred  by  this  act.  The  definition 
given  by  them  is  certain,  consistent,  and  unanimous ; 
and  pirates  being  hostes  humani  generis,  are  punisha- 
ble in  the  tribunals  of  all  nations.  All  nations 
are  engaged  in  a  league  against  them  for  the  mutual 
defence  and  safety  of  all.  This  renders  it  the  more 
fit  and  proper  that  there  should  be  a  uniform  rule  as 
to  the  definition  of  the  crime,  which  can  only  be 
drawn  from  the  law  of  nations,  as  the  only  code  uni- 
versally known  and  recognized  by  the  people  of  all 
countries. 

Mr.  Webster,  contra,  argued,  that  the  special  ver- 
dict did  not  contain  sufficient  facts  to  enable  the 
Court  to  pronounce  the  prisoner  guilty  of  the  offence 
charged.  The  facts  found,  do  not  necessarily  infer 
his  guilt,  but,  on  the  contrary,  are  consistent  with  his 
innocence;  inasmuch  as  it  appears  that  he  was  one 
of  the  crew  of  a  vessel  belonging  to  Buenos  Ayres, 
although  not  acting  at  the  time  when  the  supposed 
offence  was  committed  under  the  commission  of  that 
colony,  but  acting  as  a  non-commissioned  captor,  and 
as  such,  seizing  the  property  of  Spanish  subjects  on 
the  high  seas.  But  even  supposing  the  offence  to  be 
well  found  by  the  special  verdict,  it  cannot  be  punish- 
ed under  this  act,  because  the  law  is  not  a  constitu- 
tional exercise  of  the  power  of  Congress  to  define 
the  crime  of  piracy.     Congress  is  bound  to  define  it 
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in  terms,  and  is  not  at  liberty  to  leave  it  to  be  ascer-  1820. 
tained  by  judicial  interpretation.  To  refer  to  the  law 
of  nations  for  a  definition  of  the  crime,  is  not  a  de- 
finition ;  for  the  very  thing  to  be  ascertained  by  the 
definition,  is  the  law  of  nations  on  the  subject.  The 
constitution  evidently  presupposes  that  this  crime, 
and  other  offences  committed  on  the  high  seas,  were 
not  defined  with  sufficient  precision  by  the  law  of  na- 
tions, or  any  other  law,  to  form  a  rule  of  conduct ;  or  it 
would  merely  have  given  Congress  the  power  of  pu- 
nishing these  offences,  without  also  imposing  upon  it 
the  duty  of  defining  them.  The  writers  on  public 
law  do  not  define  the  crime  of  piracy  with  precision 
and  certainty.  It  was  this  very  defect  which  render- 
ed it  necessary  that  Congress  should  define,  in  terms, 
before  it  proceeded  to  exercise  the  power  of  punish* 
ing  the  offence.  Congress  must  define  it  as  the  con- 
stitution has  defined  treason,  not  by  referring  to  tjie 
law  of  nations  in  one  case,  or  to  the  common  law  in 
the  other,  but  by  giving  a  distinct,  intelligible  expla- 
nation of  the  nature  of  the  offence  in  the  act  itself. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Feb.  zsth. 
court.  The  act  of  Congress  upon  which  this  indict- 
ment is  founded  provides,  "  that  if  any  person  or  perr 
sons  whatsoever,  shall,  upon  the  high  seas,  commit 
the  crime  of  piracy,  as  defined  by  the  law  of  nations, 
and  such  offender  or  offenders  shall  be  brought  into; 
or  found  in  the  United  States,  every  such  offender 
or  offenders  shall,  upon  conviction  thereof,  &c.  be 
punished  with  death." 
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ia20.  The  first  point  made  at  the  bar  is,  whether  this 

enactment  be  a  constitutional  exercise  of  the  au- 
thority delegated  to  Congress  upon  the  subject 
of  piracies.  The  constitution  declares,  that  Con- 
gress shall  have  power  "  to  define  and  punish  pira- 
cies and  felonies  committed  on  the  high  seas,  and  of- 
fences against  the  law  of  nations."  The  argument 
which  has  been  urged  in  behalf  of  the  prisoner  is, 
that  Congress  is  bound  to  define,  in  terms,  the  offence 
of  piracy,  and  is  not  at  liberty  to  leave  it  to  be  ascer- 
tained by  judicial  interpretation.  If  the  argument 
be  well  founded,  it  seems  admitted  by  the  counsel 
that  it  equally  applies  to  the  8th  section  of  the  act 
of  Congress  of  1790,  ch.  9.  which  declares,  that 
robbery  and  murder  committed  on  the  high  seas 
shall  be  deemed  piracy ;  and  yet,  notwithstanding  a 
series  of  contested  adjudications  on  this  section,  no 
doubt  has  hitherto  been  breathed  of  its  conformity  to 
the  constitution. 

In  our  judgment,  the  construction  contended  for 
proceeds  upon  too  narrow  a  view  of  the  language  of 
the  constitution.  The  power  given  to  Congress  is 
not  merely  "  to  define  and  punish  piracies ;"  if  it  were, 
the  words  "  to  define,"  would  seem  almost  superflu- 
ous, since  the  power  to  punish  piracies  would  be  held 
to  include  the  power  of  ascertaining  and  fixing  the 
definition  of  the  crime.  And  it  has  been  very  justly 
observed,  in  a  celebrated  commentary,  that  the  defi- 
nition of  piracies  might  have  been  left  without  in- 
convenience to  the  law  of  nations,  though  a  legisla- 
tive definition  of  them  is  to  be  found  in  most  muni- 
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cipal  codes/  But  the  power  is  also  given  "to 
define  and  punish  felonies  on  the  high  seas,  and  of- 
fences against  the  law  of  nations."  The  term  "  felo- 
nies," has  been  supposed  in  the  same  work,  not  to 
have  a  very  exact  and  determinate  meaning  in  rela- 
tion to  offences  at  the  common  law  committed  with- 
in the  body  of  a  county.  However  this  may  be,  uf 
relation  to  offences  on  the  high  seas,  it  is  necessarily 
somewhat  indeterminate,  since  the  term  is  not  used 
in  the  criminal  jurisprudence  of  the  admiralty  in  the 
technical  sense  of  the  common  law.6  Offences,  too, 
against  the  law  of  nations,  cannot,  with  any  accura- 
cy, be  said  to  be  completely  ascertained  and  defined 
in  any  public  code  recognised  by  the  common  con- 
sent of  nations.  In  respect,  therefore,  as  well  to  fe- 
lonies on  the  high  seas  as  to  offences  against  the 
law  of  nations,  there  is  a  peculiar  fitness  in  giving 
the  powet  to  define  as  well  as  to  punish ;  and  there 
is  not  the  slightest  reason  to  doubt  that  this  conside- 
ration had  very  great  weight  in  producing  the  phra- 
seology in  question. 

But  supposing  Congress  were  bound  in  all  the 
cases  included  in  the  clause  under  consideration  to 
define  the  offence,  still  there  is  nothing  which  re- 
stricts it  to  a  mere  logical  enumeration  in  detail  of 
all  the  facts  constituting  the  offence.  Congress  may 
as  well  define  by  using  a  term  of  a  known  and  deter- 
minate meaning,  as  by  an  express  enumeration  of  all 
the  particulars  included  in  that  term.     That  is  ccr- 


18*0. 


The  crime  of 
piracy  is  con- 
stitutionally 
defined   by 
Congress,   in 
an   act    refer- 
ring to  the  law 
of  nations  for  & 
definition  of 
that  crime,. 


a  77tc  Federalist,  JVo.  42.  p.  276. 

h  Sec  3  Inst.  112.     Hawk.  P.  C.  ch.  37.     Moore,  576. 
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1820.  tain  which  is  by  necessary  reference  made  certain. 
"^T^^  When  the  act  of  1790  declares,  that  any  person  who 
'  v.  shall  commit  the  crime  of  robbery,  or  murder,  on 
m  '  the  high  seas,  shall  be  deemed  a  pirate,  the  crime  is 
not  less  clearly  ascertained  than  it  would  be  by  using 
the  definitions  of  these  terms  as  they  are  found  in 
our  treatises  of  the  common  law.  In  fact,  by  such 
a  reference,  the  definitions  are  necessarily  included , 
as  much  as  if  they  stood  in  the  text  of  the  act.  In 
respect  to  murder,  where  "  malice  aforethought"  is 
of  the  essence  of  the  offence,  even  if  the  common  law 
definition  were  quoted  in  express  terms,  we  should 
still  be  driven  to  deny  that  the  definition  was  perfect, 
since  the  meaning  of  "  malice  aforethought"  would 
remain  to  be  gathered  from  the  common  law.  There 
would  then  be  no  end  to  our  difficulties,  or  our  defi- 
nitions, for  each  would  involve  some  terms  which 
might  still  require  some  new  explanation.  Such  a 
construction  of  the  constitution  is,  therefore,  wholly 
inadmissible.  To  define  piracies,  in  the  sense  of  the 
constitution,  is  merely  to  enumerate  the  crimes 
which  shall  constitute  piracy ;  and  this  may  be  done 
either  by  a  reference  to  crimes  having  a  technical 
name,  and  determinate  extent,  or  by  enumerating 
the  acts  in  detail,  upon  which  the  punishment  is  in- 
flicted. 
Deflation  of      It  is  next  to  be  considered,  whether  the  crime  of 

E'racy  by  the  /•         i   i         i       1  r  •  • 

w  of  nation*,  piracy  is  defined  by  the  law  of  nations  with  reasona- 

and  the  act  of  *  J  J 

congrcM.  bie  certainty.  What  the  law  of  nations  on  this  sub- 
ject is,  may  be  ascertained  by  consulting  the  works 
of  jurists,  writing  professedly  on  public  law ;  or  by 
the  general  usage  and  practice  of  nations ;  or  by  ju- 


Smith. 
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dicial  decisions  recognising  and  enforcing  that  law*       1820. 
There  is  scarcely  a  writer  on  the  law  of  nations,    ^T^T^* 

,  .  U.  States 

who  does  not  allude  to  piracy  as  a  crime  of  a  settled 
and  determinate  nature ;  and  whatever  may  be  the 
diversity  of  definitions,  in  other  respects,  all  writers 
concur,  in  holding,  that  robbery,  or  forcible  depre- 
dations upon  the  sea,  animo  furandi,  is  piracy.  The 
same  doctrine  is  held  by  all  the  great  writers  on  ma- 
ritime law,  in  terms  that  admit  of  no  reasonable 
doubt.*  The  common  law,  too,  recognises  and  pun- 
ishes piracy  as  an  offence,  not  against  its  own  munici- 
pal code,  but  as  an  offence  against  the  law  of  nations, 
(which  is  part  of  the  common  law,)  as  an  offence 
against  the  universal  law  of  society,  a  pirate  being 
deemed  an  enemy  of  the  human  race.  Indeed, 
until  the  statute  of  28th  of  Henry  VIII.  ch.  15. 
piracy  was  punishable  in  England  only  in  the  admi- 
ralty as  a  civil  law  offence;  and  that  statute,  in 
changing  the  jurisdiction,  has  been  universally  ad- 
mitted not  to  have  changed  the  nature  of  the  offence.6 
Sir  Charles  Hedges,  in  his  charge  at  the  Admiralty 
sessions,  in  the  case  of  Rex  v.  Dawson,  (5  State 
Trials^  declared  in  emphatic  terms,  that  "  piracy  is 

a  Santerna,  {lib.  4.  note  50.)  for  instance,  says,  "  Inter  pira- 
tam  et  latronem,  non  sit  alia  differentia,  nisi  quia  pirata  depre- 
dator est  in  mari  et  potest  dici  fur  et  latro  maris,  quia  latrociniam 
et  fartam  sicut  fit  in  terra,  sic  fit  in  mari."  And  Emerigon, 
(1  Emerig.  Jlssur.  ch.  12.  s.  29.  p.  523.)  "  La  piraterie  est  un 
brigandage  sur  mer.  Le  Brigandage,  sur  terre  est  appelle  vol 
ou  rapine."     So  Straccha  "Piratae  sunt  latrones  maritimi." 

b  Hawk.  P.  C.  ch.  37.  s.  2.     3  Inst.  112. 

Vol.  V.  21 
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182a  only  a  sea  term  for  robbery,  piracy  being  a  robbery 
committed  within  the  jurisdiction  of  the  admiralty." 
Sir  Leoline  Jenkins,  too,  on  a  tike  occasion,  declared 
that  "  a  robbery,  when  committed  upon  the  sea,  is 
what  we  call  piracy ;"  and  he  cited  the  civil  law 
writers,  in  proof.  And  it  is  manifest  from  the  lan- 
guage of  Sir  William  Blackstone,"  in  his  comments 
on  piracy,  that  he  considered  the  common  law  de- 
finition as  distinguishable  in  no  essential  respect 
from  that  of  the  law  of  nations.  So  that,  whether 
we  advert  to  writers  on  the  common  law,  or  the  ma- 
ritime law,  or  the  law  of  nations,  we  shall  find  that 
they  universally  treat  of  piracy  as  an  offence  against 
the  law  of  nations,  and  that  its  true  definition  by  that 
law  is  robbery  upon  the  sea.  And  the  general  prac- 
tice of  all  nations  in  punishing  all  persons,  whether 
natives  or  foreigners,  who  have  committed  this  of- 
fence against  any  persons  whatsoever,  with  whom 
they  are  in  amity,  is  a  conclusive  proof  that  the 
offence  is  supposed  to  depend,  not  upon  the  particu- 
lar provisions  of  any  municipal  code,  but  upon  the 
law  of  nations,  both  for  its  definition  and  punish- 
ment. We  have,  therefore,  no  hesitation  in  declaring, 
that  piracy,  by  the  law  of  nations,  is  robbery  upon 
the  sea,  and  that  it  is  sufficiently  and  constitutional- 
ly defined  by  the  fifth  section  of  the  act  of  1819. 
The  special  Another  point  has  been  made  in  this  case,  which 
IL«  contains  is,  that  the  special  verdict  does  not-  contain  sufficient 

sufficient  fact*       ' 

upon  which  to  facts  upon  which  the  Court  can  pronounce  that  the 

pronounce  the  *  * 

prisoner  guilty 

of  piracy. 

a  4  BL  Comm.  78. 
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prisoner  is  guilty  of  piracy.  We  are  of  a  different  lsto. 
ppinion.  The  special  verdict  finds  that  the  prisoner 
is  guilty  of  the  plunder  and  robbery  charged  in  the 
indictment;  and  finds  certain  additional  facts  fr6m 
which  it  is  most  manifest  that  he  and  his  associates  were, 
at  the  time  of  committing  the  offence,  freebooters  upon 
the  sea,  not  under  the  acknowledged  authority,  or 
deriving  protection  from  the  flag  or  commission  of 
any  government.  If,  under  such  circumstances,  the 
offence  be  not  piracy,  it  is  difficult  to  conceive  any 
which  would  more  completely  fit  the  definition. 

It  is  to  be  certified  to  the  Circuit  Court,  that  upon 
the  facts  stated,  the  case  is  piracy,  as  defined  by  the 
law  of  nations,  so  as  to  be  punishable  under  the  act 
of  Congress  of  the  3d  of  March,  1819/ 

a  To  show  that  piracy  is  defined  bj  the  law  of  nations,  the 
following  citations  are  believed  to  be  sufficient : 

Grotius  (lib.  3.  c.  3.  s.  1.  J  gays,  "Supra  dicere  incepimus  jus- 
tuna  bellum  apud  probos  auctores  dici  saepe,  non  ex  causa 
unde  oritur,  neque  ut  alias  ex  rerum  gestarum  magnitudine,  sed 
ob  peculiares  qoosdam  juris  efiectus.  Quale  autem  sit  hoc  bel- 
lum optime  intelligitur  ex  hostium  definitione  apud  Romanos 
jurisconsultos  :  Hostes  sunt,  qui  nobis,  aut  quibtu  nospublice  bel- 
lum decernimus ;  eateri  latrones  aut  prjedones  sunt,  ait  Pom- 
ponius  {Dig,  Lib.  60.  tit.  16.  I.  118.)  nee  aliUr  Ulpianus,  (Dig. 
lib.  49.  tit.  IS.  /.  24.)  hostes  sunt,  quibus  bellum  publice  populus 
Romanus  decrevit,  vel  ipsi  populo  Romano  ;  cetteri  latrunculi 
vel  prjedones  appellantur.  Et  ideo,  qui  d  latronibus  captus  est 
serous  latronum  non  est,  nee  postliminium  illi,  necessarium  est. 
Ab  hostibus  autem  captus ;  puta  d  Germanis  et  Parthis  et  ser- 
vus  est  hostium,  et  postliminio  statum  pristinum  recuperat.  Et 
Paulus,  (Dig.  lib.  49-  tit.  15.  /.  19.  s.  2.)  A  piratis  aut  UUro- 
nHus  eapti  liberi  permanent.  Accedat  illud  Ufpiani ;  in  crvUibus 
dtssentionibus  quamvis  saepe  per  eas  respublica  fadatvr,  non  ta* 
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Mr.  Justice  Livingston  dissented.  In  a  case  af- 
fecting life,  no  apology  can  be  necessary  for  expres- 

men  in  exitium  rcipublicce  contenditur ;  qui  in  alterutras  partes  dis* 
cedent ,  vice  hostium  non  sunt  eorum,  inter  quo*  jura  captivitatum 
aut  postliminiorum  fuerint ;  et  ideo  captos,  et  vcnundatos,  postea- 
que  manwnissos  placuit  supervacuo  repetere  a  principe  ingenuita- 
tern,  quam  nulla  captivitate  a  miser  ant.  {Dig,  lib,  49.  tit.  15. 
/.  321.  s.  2.") 

Grotius  adds,  (5.  2.)  "  Mud  tantum  notandum,  sub  exemplo 
populi  Roraani  quemvis  intelligi,  qui  in  civitate  summum  impe- 
rium  habeat." 

Again,  be  says,  (*.  2.)  "  Nod  autem  statim  respublica  aut 
civitas  esse  desinit,  si  quid  admittat  injustum,  ctiam  communi- 
ter  ;  nee  coetus  pjratarum  aut  latronum  civitas  est,  etiamsi 
forte  aequalitatem  quaudam  inter  se  servent,  sine  qua  nullus 
coetus  posset  consist  ere.  Nam  hi  criminis  causa  sociantur  ; 
illi  etsi  interdum  delicto  non  vacant  juris  tamen  fruendi  causa 
sociati  sunt,  et  exteris  jus  reddunt,  si  non  per  omnia  secundum 
jus  naturae,  quod  multos  apud  populos  ex  parte  quasi  obliteratum 
alibi  ostendimus,  certe  secundum  pacta  cum  quibus  que  inita, 
aut  secundum  mores." 

-  Again,  he  says,  (*.  2.)  "A  latronibus  captos  capientium  non 
fieri,  supra  dicentem  audivimus  Ulpianum.  Idem  captos  a  Ger- 
manos  ait  libertatem  amittere.  Atqui  apud  Germanos  latrocinia, 
quae  extra  civitatis  cujusque  fines  fiebant,  nullam  habebant  in- 
famiam,  qua?  verba  sunt  Caesaris,  etc.  Idem  alibi  Cattos  nobi- 
lem  Germaniae  populum  latrocinia  agitasse  dicit.  Apud  eundem 
Garamantes  latrociniis  facunda  gens  ;  sed  gens  tamen.  Illjrrici 
sine  discrimine  maris  proedas  agere  soliti ;  de  iis  tamen  trium- 
phus  fuit ;  Pompeio  de  piratis  non  fuit,  Tantum  discrimen  est 
inter  populum  quantumvis  sceleratum  et  inter  eos,  qui,  cum  popur 
lus  non  sinty  sceleris  causa  cotunt." 

Again,  he  says,  (lib.  3.  c.  9.  s,  16.)  "  Eae  vexores  quae  in- 
tra presidia  perductae  nondum  sunt,  quanquam  ab  hostibus  oc- 
cupatae,  ideo  postliminii  non  egent,  quia  dominum  nondum  mu- 
tarunt,  ex  gentium  jure.  Et  quae  pirates  aut  latrones  nobis  eri- 
puerunt  non  opus  habent  postliminis,  ut  Ulpianus  et  Javolenus 
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sing  my  dissent  from  the  opinion  which  has  just  been      182& 
delivered. 

responderont ;  quia  jus  gentium  illis  non  concessit  at  jus  domini 
matare  possiot,  &c.  Itaque  res  ab  illis  capta*  ubicunque  re- 
perianter  vindicari  possunt,  nisi  quod  ex  naturali  jure  alibi 
ceosaimas  ei  qui  suo  sumtu  possessionem  rei  adeptas  est  tantuat 
esse  reddendum,  quantum  dominus  ipse  ad  rem  recuperandam 
libenter  impensurus  fuerat." 

And  (id.  *.  17.)  "  Potest  tamen  lege  civili  aliud  constitai ; 
sicuti  lege  Hispanica  naves  a  piratis  captas  eorum  fiunt,  qui  eacr 
eripiunt  piratis ;  neque  enim  iniquum  est,  at  private  res  pub- 
lics utilitati  cedat,  presertim  in  tanta  recaperandi  difficultate. 
Sed  lex  talis  non  obstabit  exteris,  quo  minus  res  suas  vindi* 
cent." 

Again  ;  he  says,  (lib.  2.  c.  17.  s.  $0.)  "  Ex  neglectu  tenun- 
tur  reges  ac  magistratus,  qui  ad  inhibenda  latrocinia  etpiraticam 
non  adhibent  ea  quae  possunt  ac  debent  remedia ;  quo  nomine 
damnati  olim  ab  Amphictionibus  Scyrii.  Quae  potestatem  pre- 
darum  in  maris  ex  hoste  agendarom  per  codicillos  plurimiss 
dedissent,  et  eorum  nonnulli  res  amicorum  rapuissent,  deser- 
taque  patriae  mari  vagarentur  ac  ne  revocati  quidem  redirenf, 
an  rectores  eo  nomine  tenerentur,  aut  quod  malorum  hominum 
usiessent  opera,  aut  quod  cautionem  non  exigissent.  Dixi  eos  in 
nihil  amplius  teneri,  quam  ut  noxios,  si  reperiri  possent,  puni- 
rent,  aut  dederent;  praeterea  in  bona  raptorumjus  reddicurarent." 

Again  ;  he  says,  (Id.  c.  18.  s.  2,  3.)  "  Piratae  et  latrones  qui 
civitatem  non  faciunt,  jure  gentium  niti  non  possunt,  &c.  Sed  in- 
terdum  tales  qui  sunt  jus  legationis  nanciscuntur  fide  data,  at 
olim  fugitivi  in  saltu  Pyrenaeo." 

Again;  (lib.  3.  c.  13.  s.  15.)  "  Repudiandus  ergo  Cicero 
(De  Offic.  lib.  3.  cap.  29.)  cum  ait  perjurium  nullum  esse  pre- 
donibus  pactum  pro  capite  pretium  non  adservatur,  nee  si  ju- 
ratum  quidem  sit ;  quia  pirata  non  sit  ex  perduellium  numero 
desinitus,  sed  communis  hostis  omnium,  eum  quo  nee  fides  esse 
debeat,  nee  jus  jurandum  commune,  &c.  Atque  sicut  in  jure 
gentium  constituto  difiere  hostem  a  pirata  verum  est,  et  a  nobis 
infra  ostendetur ;  ita  hie  ea  differentia  locum  habere  non  potest, 
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«bi,  etsi  personae  jus  deficiat  cam  Deo  negotium  est ;  qaa  de 
causa  juramentum  voti  nomine  nuncupatur.  Neque  id  quod 
sumit  Cicero  verum  est,  nullum  esse  cum  praedone  juris  socie- 
tatem.  Nam  depositum  ex  ipso  gentium  jure  reddendum  latroni, 
si  dommus  non  apparet  recte  Tryphonino  responsum  est." 

These  passages  abundantly  show  the  opinion  of  Grotius,  that 
piracy  by  the  law  of  nations  is  the  same  thing  as  piracy  by  the 
civil  law ;  and  though  he  no  where  defines  the  crime,  in  pre- 
cise terms,  yet  there  seems  to  be  no  doubt  as  to  what  he  un- 
derstood to  be  comprehended  in  that  crime.  Piratae,  latrones> 
prcedones,  are  used  to  denote  the  same  class  of  offenders ;  the 
first  term  being  generally  applied  to  robbers  or  plunderers  on 
the  sea,  and  the  others  to  robbers  or  plunderers  on  land. 

The  terms  are,  indeed,  convertible  in  many  instances  in  the 
civil  law.  Thus,  in  the  title,  De  Lege  Rhodta  de  Jactu,  (Dig* 
lib.  14.  tit.  2.  s.  3.)  it  is  said,  "  Si  navis  a  piratis  redempta  sit, 
Servius,  Osilius,  Labeo,  omnes  conferre  debere  aiunt  Quod 
▼ero  praedones  abstulerint,  cum  perdere  cujus  fuerit,  nee  con- 
ferendum  ei  qui  suas  merces  redimerit." 

Bynkershoek,  (Quast.  Jur.  Pub.  lib.  c.  17.)  treating  on  the 
subject  of  piracy,  says,  "  interest  scire  qui  piratae  ac  iatrones 
sunt,  nam  ab  his  capta  dominium  non  mutant  neque  adeo  postli- 
minio  egent.  Sic  docet  ratio  ;  sic  auctoritas  juris  in  /.  19.  s* 
ft.  I.  24.  and  L  37.  de  Capt.  et  Postlim.  rev.  (Dig.  lib.  49.  tit. 
15.)  et  sic  ex  pactis  quarandam  gentium  supra  probavi.  Non 
est  igitur  ut  addam  auctoritates  Groat  de  Jure  B.  et  P.  I.  3.  c. 
9.  5.  16.  Alberici  Gentilis  de  jure  belli  lib.  I.e.  4.  Zouchcii 
de  Jure  feciali,  p.  2.  s.  8.  qu.  15.,  aliorumque  plurium  in  ean- 
dem  sententiam.  Qui  autem  nullius  principit  auctoritate  sive 
mari  sive  terra,  rapiunt,  piratarum  praedqnumque  vocabulo 
intelliguntur." 

Azuni  {Part  2.  c.  5.  s.  3.)  says, cl  A  pirate  is  one  who  roves 
the  sea  in  an  armed  vessel  without  any  commission  or  passport 
from  any  prince  or  sovereign  state,  solely  on  his  own  authority, 


w  rat  united  states,  i&i 

constitutional  exercise  of  the  power  delegated  to      162& 
Congress  of  "  defining  a*d  punishing  piracies  P1    ¥^  9tat^ 


r. 


and  for  the  purpose  of  seizing  by  force,  and  appropriating  to 
himself  without  discrimination,  every  vessel  he  may  meet  Fdtf 
this  reason  pirates  have  always  been  compared  to  robbers.  *ftie 
only  difference  between  them  is,  that  the  sea  is  the  theatre  of 
action  for  the  one,  and  the  land  for  the  other/9  (*.  II.)  "Thofr, 
Ss  pirates  are  the  enemies  of  tbehuman  rac#,  piracy  is  jastiyre- 
garded  as  a  crime  against  the  universal  laws  of  society,  arid  vi 
every  where  punished  with  death.  As  they  form  no  national 
body,  as  they  have  no  right  to  arm,  nor  nfake  war,  andonae* 
count  of  their  indiscriminate  plunder  of  all  vessels  are  const-4 
dered  only  as  public  robbers,  every  nation  has  a*  right  to  pur-' 
sue,  and  exterminate  them,  without  any  declaration  of  w*f. 
For  these  reasons  it  is  lawful  to  arrest  them,  in  order  that  they 
may  undergo  the  punishment  merited  by  their  crimes."  (*.  lt$ 
"  Pirates  having  no  right  to  make  conquests,  cannot,  therefore, 
acquire  any  lawful  property  in  what  they  take  ;  for  the  law  of 
nations  does  not  authorize  them  to  deprive  the  true  owner  of 
his  property,  who  always  retains  the  right  of  reclaiming  it 
wherever  it  may  be  found.  Thus,  by  the  principles  of  common* 
law,  as  well  as  the  law  of  natnre,  at  whatever  period,  or  in- 
whatever  manner,  things  taken  by  a  pirate  may  be  recovered, 
they  return  again  to  their  former  owners,  who  lose  none  of 
their  rights  by  such  unjust  usurpation."  (See  Azuni,  pari,  2.  c. 
5.  art.  3.  p.  351. 361.  .Mr.  Johnson9 s  translation.) 

Lord  Bacon,  in  his  dialogue  De  Betto  Saero  says,  "  Indubi* 
tatum  semper  fuit,  helium  contra  piratas  juste  gcri  posse  per  na* 
tlonem  quamcumque,  licet  ab  Hs  minime  infestatam  et  I&sam, 
&c.  &c.  Vera  enim  causa  hnjus  rei  haec  est,  quod  pirate  com* 
munes  humani  generis  hostes  shit  ;  quos  idcirco  omnibus  na- 
tionibus  persequi  incumbit,  non  tarn  propter  metus  proprios 
quam  rtspeciu  foederis  inter  homines  sociales.  Sicut  enim  qu&- 
dam  suntfedera  inscriptis  et  in  tractatus  redacta  contra  hostes 
particnlares  inita ;  ita  naturalis  et  tacita  confetferatio  inter 
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omnes  homines  intercedit  contra  communes  societatis  humanae 
hostea."  (10  Bac.  Works,  313,  314.    edit.  1803.) 

Martens,  in  his  Essay  on  Privateers,  Captures  and  Recap 
tures,  (c.  1.  s.  1.)  says,  "  L'armateor  differe  du  Pirate,  (1.) 
Le  premier  est  muni  d'une  commission  ou  de  lettres  de  marque 
da  souverain,  dont  le  pirate  est  destitul.  (2.)  L'armateor  sup- 
pose le  cas  d'une  guerre,  (ou  du  moins  celui  de  represailles,) 
le  pirate  pille  au  sein  de  la  paix  comme  au  milieu  de  la 
guerre.  (3.)  L'armateur  s'oblige  d'obserter  les  ordonnances  et 
les  instructions  qui  lui  ont  £t£  donnles,  et  de  n'attaquer  qu'en 
consequence  de  celles  ci  de  l'ennemi,  et  ceux  dtes  vaisseux  neu- 
tres  qui  font  un  commerce  illicite,  le  pirate  pille  indistincte- 
ment  les  vaisseaux  de  toutes  les  nations,  sans  observer  meme 
les  loix  de  la  guerre." 

Rutherforth  (Inst.  b.  2.  c.  9.  «•  9.  p.  481.)  speaking  with 
reference  to  the  law  of  nations,  says,  "  All  wars  of  a  nation 
against  its  external  enemies  are  not  public  wars.  To  make  a 
war  a  public  one,  both  the  contending  parties  must  be  public 
persons  ;  that  is,  it  must  be  a  war  of  one  nation  against  another, 
&c.  Where  a  nation  makes  war  upon  pirates  or  other  robbers, 
though  these  are  external  enemies,  the  war  will  be  a  mixed 
one  ;  it  is  public  on  one  side,  because  a  nation  or  public  per- 
son is  one  of  the  parties  ;  but  it  is  private  on  the  other  side, 
because  the  paries  on  this  side  are  private  persons,  who  act 
together  occasionally,  and  are  not  united  into  a  civil  society. 
A  band  of  robbers  or  a  company  of  pirates  may  in  fact  be  united 
to  one  another  by  compact,  &c.  But  they  are  still,  by  the  law 
of  nature,  only  a  number  of  unconnected  individuals  ;  and  con- 
sequently, in  the  view  of  the  law  of  nations  they  are  not  con- 
sidered as  a  collective  body  or  public  person.  For  the  com- 
pact by  which  they  unite  themselves  is  void,  because  the  mat- 
ter of  it  is  unlawful,  &c.  &c.  The  common  bene6t  which  a 
band  of  robbers  or  a  company  of  pirates  propose  to  themselves 
consists  in  doing  harm  to  the  rest  of  mankind.'* 
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law  of  nations,  shall  be  punished  with  death.    The      132a 
special  power  here  given  to  define  piracy,  can  be  at-    ^^J^ 

v. 

Woodeson,  (Led.  34.  vol.  2.  422.)  treating  on  captures  at  sea,       Smith, 
after  stating  that  the  law  of  nations  is  part  of  the  laws  of  England, 
afad  that  captures  at  sea  may  happen  either  by  pirates,  or  by  way 
of  reprisal,  or  as  prize  of  war,  says,  "  Piracy,  according  to  the 
law  of  nations,  is  incurred  by  depredation*  on  or  near  the  sea, 
without  authority  from  any  prince  or  State."  He  then  quotes  the 
opinion  of  Sir  Leoline  Jenkins  with  approbation,  that  it  is  piracy, 
not  only  when  a  man  robs  without  any  commission  at  all,  but 
when,  haying  a  commission,  he  despoils  those  with  whom  he  is 
not  warranted  to  fight  or  meddle,  such  as  are  de  legantia  vel  ami- 
citia  of  the  prince  or  state  which  hath  given  him  his  commis- 
sion. He  then  adds  :  "  But  according  to  the  judgments  of  our  do* 
mestic  tribunals,  a  bare  assault  without  taking  or  pillaging  some- 
thing away  does  not  constitute  the  crime,  though  Molloy  pre- 
tends, that  by  the  law  of  nations  it  is  otherwise.    Yet  it  does  not 
seem  necessary  that  any  person  should  be  on  board  the  pillaged 
vessel."     "  If  these  violations  of  property  be  perpetrated  by 
any  national  authority,  they  are  the  commencement  of  a  public 
war ;  if  without  that  sanction,  they  are  acts  of  piracy"  He  then 
proceeds  to  state  several  cases  which  had  arisen  in  the  Admi- 
ralty of  England,  and  sums  up  his  remarks  as  follow :  "  The 
foregoing  particulars  are  the  more  deserving  of  consideration, 
because  it  seems  agreed  that  when  a  piratical  taking  is  ascer- 
tained, it  becomes  a  clear  and  indisputable  consequence  that 
there  is  no  transmutation  of  property.    No  right  to  the  spoil 
vests  in  the  piratical  captor ;  no  right  is  derivable  from  them 
to  any  recaptors  in  prejudice  of  the  original  owners.     These 
piratical  seizures  being  wholly  unauthorized,  and  highly  crimi- 
nal by  the  law  of  nations,  there  is  00  pretence  for  devesting  the 
dominion  of  the  former  proprietor.     This  principle,  therefore, 
4  a  piratis  et  latronibus  capta  dominium  non  mutant,'  is  the  re- 
ceived opinion  of  ancient  civilians  and  more  modern  writers,  on 
general  jurisprudence.     The  same  doctrine  was  maintained  in 
our  Courts  of  Common  Law  long  antecedent  to  the  great  culti- 
vation and  improvements  made  in  the  scip nee  of  the  law  of  na- 
if ol.  V.  22 
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1820.      tributed  to  no  other  cause,  than  to  the  uncertainty 
which  it  was  known  existed  on  this  subject  in  the 

tions.  And  he  remarks  in  a  note,  (p.  427.  note  n.)  "  I  have 
looked  into  the  indictment  against  Luke  Ryan,  tried  at  the  Ad- 
miralty Sessions,  March,  1782,  for  piracy,  and  who  is  alleged  fo 
have  had  a  Dutch  commission.  He  was  indicted  not  for  piracy 
generally  by  the  law  of  nations,  but  for  that,  being  a  natural  born 
subject,  he  piratically,  &c.  against  the  form  of  the  statute." 
From  the  whole  scope  of  Mr.  Woodeson's  observations  on  the 
subject  of  piracy,  it  is  very  clear  that  be  considered  piracy,  as 
punishable  by  the  law  of  the  admiralty,  to  be  no  other  than  pi- 
racy by  the  law  of  nations.  The  definition  of  piracy,  and  Mr. 
Woodeson's  comments  are  cited  with  approbation  by  Mr.  Gwil- 
lim  in  his  late  edition  of  Bacon's  Abridgment.  (5  Bac.  Abr. 
310.  edit.  1807.  London.) 

Burlamaqui  {Part.  2.  c.  7.  s.  41.)  says  :  "  Lastly,  as  to  the 
wars  of  robbers  and  pirates,  if  they  do  not  produce  the 
effects  above-mentioned,  (transmutation  of  property  on  capture,) 
nor  give  to  those  pirates  a  right  of  appropriating  what  they 
have  taken,  it  is  because  they  are  robbers  and  enemies  of  mankind, 
and,  consequently,  persons  whose  acts  of  violence  are  manifest- 
ly unjust,  which  authorizes  all  nations  to  treat  them  as  ene- 


mies." 


Thus  far,  the  authorities  cited  are  such  as  profess  to  treat  of 
piracy  in  terms  according  to  the  law  of  nations,  the  notion  of 
which  was  manifestly  derived  from  the  civil  law,  "  on  which," 
as  Sir  William  Scott  observes,  (The  Maria,  1  Rob.  340.)  "  great 
part  of  the  law  of  nations  is  founded."  Indeed,  in  the  law  of 
England,  it  is  treated  .altogether  as  a  civil  law  offence,  and  re- 
ferred to  that  law  for  its  definition  and  punishment.  Piracies 
and  depredations  at  sea,  are  capital  offences  by  the  civil  law. 
(5  Bac.  Mr.  Piracy,  311.  Edit*  ubi  supra,  3  Inst*  112.  Hawk. 
P.  C.  c.  37.  2  East,  P.  €.  796.  4  Bl.  Co  mm.  72.)  The  com- 
mentaries of  the  common  law  writers  on  the  subject  of  piracy 
will  be  more  fully  considered  hereafter. 

Let  us  now  advert  to  the  definitions  of  the  civil  law  and  ma- 
ritime writers. 
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law  of  nations,  and  which  it  must  have  been  the  in-      jsto. 
tention  of  the  framers  of  the  constitution  to  remove, 

In  the  Novels  (Abu.  134.  tit.  17.  c.  13.)  it  is  declared,  "Pro 
furto  atitem  nolumus  omnino  quodlibet  membrum  abscindi,  aat 
mori;  sed  aliter  eum  castigari.  Fures  autem  vocamus  qui 
occulte  et  sine  artnis  hujusmodi  delinquunt.  Eos  vero,  qui  vio- 
lenter  aggrediuntur  aut  cum  artnis  out  sine  artnis  in  domibus  ant 
itineribus  aut  in  mari  poenis  eos  legalibus  subdi  jubemus." 

Calvinus,  in  his  Lexicon  Juridicum,  says  :  "  Piraiae  die  ant ur 
praedatores  marini ;  sic  dicti  vel  a  pirata,  qui  prius  maria  in- 
festavit,  vel  'a  Graeco  wt{mvm$  id  est,  transeo,  quod  conspecta 
insula  in  illara  transirent,  jam  praedaturi.  Hinc  piratica  an  est, 
quam  exercent."  In  the  French  Code  des  Prises,  (Edition  of 
M%  Dufriche  Fontaines t  Paris,  1804,  torn.  1.  p.  6.)  the  editor 
says :  "  Le  pirate  est  celui  qui  parcourt  les  mers  avec  une 
batiment  arme  sans  commission  ou  patente  d'aucune  etat,  dans 
la  vue  exclusive  de  s'approprier  tous  les  navires  par  la  force. 
La  piraterie  est  un  assassinat ;  tout  puissance  doit  f aire  arreter 
etjugerdes  pareils  brigands,  et  en  purger  la  terre."  Emerigon 
(Assur*  torn.  I.e.  12.  s.  28.  p.  523.)  says  :  "  Les  Pirates  sont 
eeux  qui  courent  les  mers  sans  commission  d'aucun  Prince  ni 
Etat  souverain  pour  depreder  les  vaisseaux  qu'ils  rencontrent." 
"  Les  Ennemis  sont  ceux,  qui  autorisls  par  un  prince,  on  etat 
souverain  font  la  guerre  dans  la  forme  Itablie  par  le  droit  des 
gens ;  au  lieu  que  les  Pirates  sont  de  simples  particuliera 
qui  depredent  le  premier  navire  qu'ils  recontrent."  "  Les 
hostility  se  commettent  de  nation  a  nation  ;  au  lieu  que  la  pi- 
laterie  est  un  brigandage  qui  s*exerce  sur  mer  par  gens  sans 
aveu,  et  cftme  tnaniere  furtive."  "  Les  pirates  sont  ennemis 
du  genre  humain."  u  La  piraterie,  on  le  brigandage  sur  mert 
est  un  delit  contre  la  loi  universelle  des  societies,"  &c.  And 
Emerigon  fortifies  his  opinion  on  this  subject,  by  citations  from 
the  civil  law,  from  other  maritime  writers,  and  from  Black- 
stone's  Commentaries.  It  is  plain,  therefore,  that  he  consider- 
ed piracy  as  defined  in  the  civil  law,  the  maritime  law,  and  the 
common  law  of  England,  as  the  same  crime. 
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Bouchard  (cited  in  1  Emerigon,  c.  12.  $.  28.  p.  527.)  "  Letf 
pirates  n'ont  pas  le  droit  des  armes.  Ce  sont  des  voleurs  et 
assassins,  qui  ne  forme  pas  un  corps  d'etat.  Ennemis  des  toutes 
les  nations  contre  lesquelles  ils  exercent  indistinctement  leurs 
brigandages,  toutes  les  nations  sont  en  droit  de  courir  sus,  et  de 
les  exter miner  sans  declaration  de  guerre." 

M.  Bonnemant,  in  his  edition  of  the  Chevalier  De  Habreo's 
treatise  on  maritime  captures,  {edit.  1802,  Paris,  part.  I.e.  1. 
f.  5.  p.  15.  note,)  says,  "  les  pirates  sont  ceux  dont  la  naviga- 
tion, les  actions  et  les  entreprises  ne  sont  autorise'es  ni  avone£s 
par  aucune  puissance,  qui  agissent  sur  la  propria  publique  et 
particuliere  contre  le  voeu  de  toutes  les  nations."  And  De 
Habreu  himself  (as  translated  by  M.  Bonnemant,  Part  2.  c.  6. 
8.  1.  p.  100,  101.)  says,  "  Selon  la  definition  de  la  prise,  il  pa- 
roit  que  le  droit  d'armer  en  course  n'appartient  qu'a  ceux  qui 
sont  ennemis  autoris^s,  appelle*8,  en  Latin,  hostes.  D'ou  il  s'en- 
suit  que  les  brigands  et  les  pirates  sont  exclus  de  ce  droit ; 
qu'ils  ne  peuvent  pretend  re  aux  privileges  que  les  loix  de  la 
guerre  accorde  aux  ennemis,  et  qu'au  contraire  ils  mlritent 
d'etre  punis  rigoureusement  comme  les  malfaiteurs,  et  qu'on 
est  autorisc*  a  se  saisir  de  tous  leurs  biens."  "  De  tous  les 
terns  les  pirates  ont  e*te*  regarded  comme  des  voleurs  publics  et 
des  perturbateurs  de  la  paix.  C'est  pour  cela  qu'il  est  libre  a 
quiconque  s'en  saisit  de  leur  oter  la  vie  sans  se  rendre  coupable 
d'injustice.  La  prejudice  qu'ils  causent  a  la  tranquillity  pub- 
lique, a  la  liberty  du  commerce,  et  a  la  sflrete'  de  la  naviga- 
tion, a  fait  que  toutes  les  nations  se  sont  accorde*es  a  les  pour- 
suivrc  ct  a  les  punir  avec  la  plus  grande  rigueur." 

Ferriere  (Diet,  du  Droit,  art.  Pirates)  says,  *'  Pirates  sont 
des  co rs aires,  ecumeurs  de  mer,  qui  font  des  courses  sur  mer 
sans  aveu  ni  autorite  du  Prince  ou  du  Souverain." 

In  the  Encyclopedic  des  Sciences,  &c.  (EdiU  1765,  art.  Pi- 
rate,) it  is  said,  "  On  donne  ce  nom  (Pirate)  a  des  bandits,  qui 
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the  members  of  the  Federal  Convention,  that  in  trea-      lm. 
Uses  on  the  law  of  nations,  or  in  some  of  them  at 

roaitres  d'one  vaisseau  yont  sur  tner  aitaqver  Us  vaisseaux  mar- 
chands  poor  Us  piller  et  Its  voter." 

Valin  (Traiti  des  Prises,  c.  3.  s.  2.  p.  29.)  says,  "  Or  la 
peine  des  pirates  ou  forbans  est  celle  du  dernier  sapplice,  sui- 
vant  1'opinion  commune ;  parceque  ce  soot  des  ennemis  de- 
clares de  la  society  des  violateurs  de  la  foi  publique  and  du  droit 
des  gens,  des  voleurs  publiques  d  main  arntf  el  d  force  ouverte." 

Straccha  says,  (De  Naut.  Part.  3.  o.  30.)  "  Inter  Piratam 
et  Latronem  nulla  alia  est  differentia  nisi  quia  Pirata  deprae- 
dator  est  in  mart.'* 

Casaregis  (Disc.  64.  n.  4.)  says,  "  Proprie  pirata  illediscitur 
qui  sine  patentings  alicujus  principis  ex  propria  tantnm  et  pri- 
vate auctoritate  per  mare  discurrit  depredendi  causd." 

Dr.  Brown  (2  Civ.  and  Adm.  Law,  46 1 ,  462.)  says,  "  Piracy 
is  depredation  without  authority  from  any  Prince  or  State,  or 
transgression  of  authority  by  despoiling  beyond  its  warrant.** 
"  Unlawful  depredation  is  of  the  essence  of  piracy/* 

Beawes  (Lex  Mercatoria  art.  Piracy,  p.  260.)  says,  "  A  pi- 
rate is  a  sea  thief  or  an  enemy  of  human  kind,  also  aims  at  en- 
riching himself  by  marine  robberies  committed  either  by  force, 
fraud,  or  surprise,  on  merchants  or  other  traders  at  sea."  \ 

Molloy  (b.  \.  c.  4.  s.  1.)  says,  "  A  pirate  is  a  sea  thief  or 
hostis  humani  generis,  who,  for  to  enrich  himself  either  by  sur- 
prise, or  open  force,  sets  upon  merchants  or  others  trading  at 
sea,  ever  spoiling  their  lading,  if  by  possibility  they  can  get  the 
mastery." 

Marshall  (Insur.  c.  12.  s.  11.  p.  656.)  says,  "  The  crime  of 
piracy  or  robbery  on  the  high  seas,  is  an  offence  against  the  uni* 
versal  law  of  society." 

It  is  also  said  in  16  Viner's  Abridgment,  (art.  Pirate  and 
Piracy,  A.  p.  566.)  and  in  Cowell's  Interpreter,  (Pirate,)  "  A 
pirate  is  now  taken  for  one  who  maintains  himself  by  pillage 
and  robbery  at  sea." 

Comyn's  (Dig.  Admiralty,  E.  3.)  defines  piracy  thus  :  "  Pi- 
racy is  when  a  man  commits  robbery  upon  the  sea ;"  and  he 
cites  as  authority,  3  Inst.  1 13.  and  1  Sir  Leol.  Jenk.  94. 
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least,  definitions  of  piracy  might  be  found ;  but  it 
must  have  been  as  well  known  to  them  that  there 

Lord  Coke  says,  (3  Inst.  1  13.  Co.  Liu.  391.)  "  This  word 
pirate,  in  Latin,  pirata,  from  the  Greek  word  sri if«T«f,  which 
•again  comes  from  *?*£«»  a  transcendo  mare,  of  roving  upon 
the  sea ;  and,  therefore,  in  English,  is  called  a  rover  and  robber 
upon  the  sea." 

Sir  Leoline  Jenkins,  in  his  charge  at  the  admiralty  sessions  in 
1668,  says  ;  "  You  are,  therefore,  to  inquire  of  all  pirates  and 
sea  rovers,  they  are  in  the  law  hostes  humani  generis^  enemies, 
not  of  one  nation,  or  of  one  sort  of  people  only,  but  of  all 
mankind.  They  are  outlawed  as  I  may  say,  by  the  laws  of  all 
nations ;  that  is,  oat  of  the  protection  of  all  princes,  and  of  all 
laws  whatsoever.  Every  body  is  commissioned,  and  is  to  be 
armed  against  them  as  rebels  and  traitors  to  subdue  and  root 
them  out.  That  which  is  called  robbing  upon  the  highway,  the 
same  being  done  upon  the  water,  is  called  piracy.  Now,  robbery 
as  it  is  distinguished  from  thieving  or  larceny,  implies  not  only 
the  actual  taking  away  of  my  goods,  while  I  am,  as  we  say,  in 
peace,  but,  also,  the  putting  me  in  fear  by  taking  them  by  force 
and  arms,  out  of  my  hands,  or  in  my  sight  and  presence.  W  hen 
this  is  done  upon  the  sea,  without  a  lawful  commission  of  war 
or  reprisals,  it  is  downright  piracy."     Vol.  1.  p.  86. 

Again  ;  in  another  charge,  he  says,  (vol.  1.  p.  94.)  "  The 
next  sort  of  offences  pointed  at  in  the  statute  [28  Hen.  VI II. 
ch.  15.]  are  robberies ;  and  a  robbery,  when  it  is  committed 
upon  the  sea,  is  what  we  call  piracy.  A  robbery,  when  it  is 
committed  upon  the  land,  does  imply  three  things,  1.  That  there 
be  a  violent  assault ;  2.  That  a  man's  goods  be  actually  taken 
from  his  person  or  possession  ;  3.  That  he  who  is  despoiled  be 
put  in  fear  thereby.  When  this  is  done  upon  the  sea,  when 
one  or  more  persons  enter  on  board  a  ship  with  force  and  arms, 
and  those  in  the  ship  have  their  ship  carried  away  by  violence, 
or  their  goods  taken  away  out  of  their  possession,  and  are  put 
in  fright  by  the  assault,  this  is  piracy ;  and  he  that  does  so  is  a 
pirate  of  a  robber  within  the  statute." 
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was  not  such  a  coincidence  on  this  subject,  as  to  ren-      isso. 
der  a  reference  to  that  code  a  desirable  or  safe  mode  ^u^sut^ 


The  statute  of  Henry  VIII.  here  referred  to,  does  not  con- 
tain any  description  of  piracy.  Before  that  statute,  piracy  was 
only  cognizable  by  the  civil  law  in  the  Admiralty  Court.  But 
the  statute  gave  the  High  Commission  Court  (created  by  that 
statute)  jurisdiction  of  "  all  treasons,  felonies,  robberies,  mur- 
ders, and  confederacies  committed  in,  or  on  the  sea,"  fee.  The 
term  piracy  is  not  found  in  the  statute,  and  it  is  only  as  a  robbery 
upon  the  sea  that  the  High  Commission  Court  has  jurisdiction, 
of  piracy.  Sir  Leoline  Jenkins,  therefore,  refers  to  the  civil 
law  definition  of  the  offence  of  piracy ;  for  it  is  agreed  on  all 
sides,  that  the  statute  of  Henry  VIII.  has  not  altered  the  nature 
of  the  offence.     (See  1  Hawk.  P.  C.  b.  1.  c.  37.) 

Targa  (as  I  find  him  quoted  by  his  Spanish  translator,  Gison, 
Reflex,  c.  61.  De  los  Corsarios  o  Pyratas,  for  the  original  is 
not  before  me)  says,  "  Esta  (depredacion)  se  comete  de  dot 
modos,  o  por  causa  de  guerra  declarada  entre  dos  naciones,  &c. 
o  por  modo  de  hurto  violento  como  Ladrones  del  Mar  y  como 
hacen  los  robos  en  terra  los  salteadores  de  caminos ;  y  esto  se 
compuela  con  la  authentica  del  Derecho  Civil,  (a)  que  dis- 
tingue la  pyrateria  del  robo,"  &c.  Again;  "A  los  pyratas 
como  tambien  a  los  salteadores  de  camino,  enemigos  comunes, 
opresores  de  la  Ubertad  y  comercio,  y  como  a  violadores  del 
derecho  de  las  gentes,  puede  qualquiera  oponerse  y  los  mioistros 
y  subditos  del  principe  pueden  perseguir  los  y  prender  los 
aunque  sea  fuera  del  dominio  y  se  hayan  refugiado  a  los  estados 
confinantes,  sin  que  per  esso  quede  violada  la  jurisdiccion ;  y 
presas  que  sean,  se  pendrao  en  poder  de  la  justicia  de  aquel 
Principe  en  cuyo  estado  nan  sido  cogidos."  Again  ;  "  Y  assi 
concluyo,  diciendo,  que  deben  todos  guardarse  en  el  mar  de 
Pyratas,  y  en  la  tierra  de  Ladrones ;  y  todo  aquel,  que  en  el 
mar,  playa,  puerto,  o  otro  seno  de  mar,  &  rio  navigable,  roba  o 
apresa,  ya  sea  amigo,  esto  es,  enemigo  no  declarado,  y  tambien 
los  paysanos,  o  enemigos  propriamente  tales,  «  con  patente, 
estandarte,  °  sin  el,  o  con  engano,  »fuerza9  siempre  es  pyrpki" 

«  Dfc.  Mr  40.  tit,  tf.  1 19.  •  2. 


v. 

Smith. 


176  CASES  IN  THE  SUPREME  COURT 

18*0.      of  proceeding  in  a  criminal,  and  especially  in  a  capi- 
tal case.    If  it  had  been  intended  to  adopt  the  defi- 

Citations  from  civilians  and  maritime  writers  to  the  same  ef- 
fect might  be  multiplied  ;  but  they  would  unnecessarily  swell 
this  note.  It  remains  only  to  notice  the  doctrines  which  have 
been  held  by  the  tribunals  of  Great  Britain,  and  asserted  by 
her  common  law  writers  on  the  subject  of  piracy. 

Hawkins  (P.  C  b.  1.  c.  37.)  says,  "  A  pirate  at  the  common 
law  is  a  person  who  commits  any  of  those  acts  of  piracy,  rob- 
bery  and  depredation  upon  the  high  seas,  which,  if  committed 
upon  land,  would  hare  amounted  to  felony  there." 

From  the  terms  of  this  definition,  (if  it  may  be  so  called,)  it 
might  be  supposed,  that  by  piracy  at  the  common  law,  something 
was  meant  peculiar  to  that  law,  and  not  piracy  by  the  civil  law, 
or  the  law  of  nations.  But  that  was  certainly  not  the  meaning 
of  the  writer.  For  it  is  perfectly  well  settled,  that  piracy  is  no 
felony  at  common  law,  being  out  of  its  jurisdiction;  and  before 
the  statute  of  28  Henry  VIII.  c  15.  it  was  only  punishable  by 
the  civil  law.  That  statute,  however,  does  not  (as  has  been 
already  stated)  alter  the  nature  of  the  offence  in  this  respect  ; 
and,  therefore,  a  pardon  of  all  felonies  generally,  does  not  ex- 
tend to  it.  (2  East's  P.  C.  796.  1  Hawk.  e.  37.  s.  6.  8.  10. 
1  Hale,  354.  2  Hale,  18.  3  Inst.  112.)  And  it  was  also  de- 
termined in  Rex  v.  Morphes,  (Salk.  85.)  that  "  no  attainder  for 
piracy  wrought  corruption  of  blood,  for  it  was  no  offence  at 
common  law.  (2  East1  s  P.C.  796.  Co.  LAtt.  391.  a.)  The 
intention  of  Hawkins  must  have  been  to  use  the  phrase  "  at 
the  common  law"  in  its  most  comprehensive  sense ;  in  which 
sense  the  law  of  nations  itself  is  apart  of  the  common  law  ; 
since  all  offences  against  the  law  of  nations  are  punishable  by 
the  criminal  jurisprudence  of  England. 

Blackstone,  in  the  Commentaries,  (4  Comnu  71. 73.)  evidently 
proceeds  upon  this  notion.  He  says,  '*  The  crime  of  piracy, 
or  robbery  and  depredation  upon  the  high  seas,  is  an  offence 
against  the  universal  law  of  society,  a  pirate  being,  according  to 
Sir  Edward  Coke,  hostis  humani  generis."    He  goes  on  to  re- 
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nition  or  definitions  of  this  crime,  so  far  as  they  were       1820. 
to  be  collected  from  the  different  commentators  on 

• 

mark,  that  every  community  hath  a  right  to  punish  it,  for  it  is 
a  war  against  all  mankind.  He  then  gives  the  definition  of  pi- 
racy by  Hawkins,  as  the  'definition  of  the  common  law  ;  and 
then  states  the  several  statutes  made  in  England  on  the  subject 
of  piracy,  concluding  thus  :  "  These  are  the  principal  cases 
in  which  the  statute  law  of  England  interposes  to  aid  and  en- 
force the  law  of  nations  as  a  part  of  the  common  law,  by  inflict- 
ing an  adequate  punishment  for  offences  against  that  universal 
law  committed  by  private  persons." 

The  state  trials  for  piracy  in  the  reign  of  William  III.  are 
entitled  to  great  consideration,  both  from  the  eminent  talents 
of  the  Judges  who  constituted  the  tribunal,  and  the  universal  ap- 
probation of  the  legal  principles  asserted  by  them.  It  is,  also, 
worthy  of  remark,  that  in  none  of  these  indictments  was  there 
any  averment  that  the  prisoners  were  British  subjects  ;  and 
most  of  them  were  for  piracies  committed  on  foreign  subjects 
and  vessels.  They  were  all  framed  as  indictments  at  common 
law,  or  for  general  piracy,  without  reference  to  any  British 
statute. 

In  Rex  v.  Dawson  and  others,  (3  William  III.  169G.  5  State 
Trials,  1  edit.  1742.)  the  Court  was  composed  of  Sir  Charles 
Hedges,  Judge  of  the  High  Court  of  Admiralty,  (as  President,) 
Lord  Chief  Justice  Holt,  Lord  Chief  Justice  Treby,Lord  Chief 
Baron  Ward,  Mr.  Justice  Ho  ok  by,  Mr.  Justice  Turton,  Mr. 
Justice  Eyre,  Mr.  Baron  Powis,  and  Doctors  Lane,  King,  and 
Cook,  (Civilians.)  Sir  Charles  Hedges  delivered  the  charge 
to  the  grand  jury,  and  among  other  things,  directed  them  as 
follows  :  "  Now  piracy  is  only  a  sea  term  for  robbery,  piracy 
being  a  robbery  committed  within  the  jurisdiction  of  the  Admiral- 
ty. If  any  man  be  assaulted  within  that  jurisdiction,  and  his 
ship  or  goods  violently  taken  away  without  legal  authority,  this 
is  robbery  and  piracy.  If  the  mariners  of  a  ship  shall  violently 
dispossess  the  master,  and  afterwards  carry  away  the  ship  itself, 
or  any  of  the  goods,  or  tackle,  apparel  or  furniture,  with  a  fe- 

Vor,.  V.  23 


178 


CASES  IN  THE  SUPREME  COURT 


1820. 


this  code,  with  all  the  uncertainty  and  difficulty  at- 
tending a  research  for  that  purpose,  it  might  as  well 

lonioas  intention,  in  any  place  where  the  Lord  Admiral  hath,  or 
pretends  t6  have,  jurisdiction,  this  is  also  robbery  and  piracy. 
The  intention  will,  in  these  cases,  appear,  by  considering  the 
end  for  which  the  fact  is  committed,  and  the  end  will  be  known, 
if  the  evidence  show  yon  what  hath  been  done.     The  King  of 
England  hath  not  only  an  empire  or  sovereignty  over  the  Bri- 
tish .seas  for  the  punishment  of  piracy,  but  in  concurrence  with 
other  Princes  and  States,  an  undoubted  jurisdiction  and  power  in 
the  most  remote  parts  of  the  world.     If  any  person,  therefore,  na- 
tive or  foreigner,  Christian  or  Infidel,  Turk  or  Pagan,  with 
whose  country  we  are  in  amity,  trade  or  correspondence,  shall  be 
robbed  or  spoiled,  in  the  narrow  or  other  seas,  whether  the  Medi- 
terranean, Atlantic,  or  Southern,  or  any  branches  thereof,  either  on 
(his  or  the  other  side  of  the  line,  it  is  a  piracy,  within  the  limits 
of  your  inquiry,  and  cognizable  by  this  Court."    It  seems  impos- 
sible to  doubt,  that  Sir  Charles  Hedges  here  understood  piracy 
to  be  punishable  by  all  nations,  as  a  crime  against  the  law  of  na- 
tions, and  that  its  true  definition  is  the  same  in  the  civil  and 
common  law,  as  in  the  law  of  nations,  viz.  robbery  upon  the 
seas  ;  and  that,  as  such,  it  was  punishable  by  the  British  Courts 
in  virtue  of  their  general  concurrent  jurisdiction  on  the  seas. 
In  Rex  v.  Dawson  and  others,  there  were   several   indict- 
ments.    1.  The  first  was  for  piracy  in  robbing  and  plundering 
the  ship  Guns  way,  belonging  to  the  Great  Mogul  and  his  subjects, 
in  the  Indian  seas.    2.  The  second  for  piracy,  in  forcibly  seiz- 
ing and  feloniously  taking,  stealing,  and  carrying  away  a  mer- 
chant ship  called  the  Charles  2d.  belonging  to  certain  of  his  ma- 
jesty's subjects  unknown,  on  the  high  Seas,  about  three  leagues 
ffom  the  Groyne  in  Spain.     3.  The  third  was  for  piracy  on  two 
Danish  ships.     4.  The  fourth  for  piracy  on  a  Moorish  ship. 
Dawson  pleaded  guilty  ;  and  the  other  prisoners  not  guilty,  and 
were  upon  trial  convicted,  and  all  sentenced  to  death  accord- 
ingly.    It  appeared  in  evidence  that  the  prisoners  were  part 
of  the  crew  of  the  Charles  the  2d,  and  rose  upon  her  near 
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at  once  have  been  adopted  as  a  standard  by  the  con-       1820. 
stitution  itself*    The  object,  therefore,  of  referring 

the  Groyne,  and  afterwards  ran  away  with  her,  and  committed 
the  piracies.  The  Solicitor  General,  in  stating  the  case  to  the 
jury,  said,  "  They  (the  prisoners)  are  arraigned  for  a  very 
high  crime,  a  robbery  upon  the  seas."  '<  These  are  crimes 
against  the  law  of  nations,  and  worse  than  robbery  on  land." 
Lord  Chief  Justice  Holt,  in  delivering  the  charge  to  the  jury, 
said,  ''  that  there  was  a  piracy  committed  on  the  ship  Charles 
is  most  apparent  by  the  evidence  that  hath  been  given ;  that  is, 
a  force  was  put  upon  the  master,  and  some  of  the  seamen  on 
board  her,  who  because  they  would  not  agree  to  go  on  a  pira- 
tical expedition,  had  liberty  to  depart  and  be  set  ashore,  &c. 
&c.  So  that  I  must  tell  you  beyond  all  contradiction,  the  force 
put  upon  the  captain,  and  taking  away  this  ship,  called  the 
Charles  2d,  is  piracy." 

On  the  trial  of  Kidd  and  others  for  piracy,  Sic.  in  13th  of 
William  HI.  1713,  (6  State  Trials,  edit.  1742.)  there  were 
several  indictments.  1.  The  first  was  against  William  Kidd 
for  the  murder  of  one  W.  Moore,  on  the  high  seas,  near  the 
coast  of  Malabar,  in  a  vessel  called  the  Adventure  Galley, 
of  which  Kidd  was  commander.  2.  The  second  was  against 
all  the  prisoners  for  piracy  in  seizing  and  running  away  with  a 
certain  merchant  ship  called  the  Quedash  Merchant,  then  being 
a  ship  of  certain  persons  to  the  jurors  unknown,  (not  stated  to  be 
British  subjects,)  upon  the  high  seas  about  ten  leagues  from 
Cutsbeen  in  the  East  Indies.  In  fact,  the  vessel  and  cargo  ap- 
peared by  the  evidence  to  belong  to  Armenian  merchants,  and 
then  on  a  voyage  from  Bengal  to  Surat.  Lord  Chief  Baron  Ward, 
in  charging  the  jury  on  this  indictment,  said,  **  the  crime  charged 
upon  them  (the  prisoners)  is  piracy%  that  is,  seizing  and  taking 
this  ship  and  the  goods  in  it  piratically  and  feloniously.  This  ship 
belonged  to  people  in  amity  with  the  king  of  England."  "If  this 
was  a  capture  on  the  high  seas,  and  these  were  the  goods  of 
persons  in  amity  with  the  king,  and  had  no  French  fas*,  then 
it  is  a  plain  piracy  ;  and  if  you  believe  the  witnesses,  here  & 
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its  definition  to  Congress  was,  and  could  have  been 
no  other  than,  to  enable  that  body,  to  select  from 
sources  it  might  think  proper,  and  then  to  declare, 
and  with  reasonable  precision  to  define,  what  act  or 
acts  should  constitute  this  crime ;  and  paving  done 


the  taking  of  the  goods  and  strip  of  persons  in  amity,  and  con- 
verting  them  to  their  own  use.     Such  a  taking  as  this  would  be 

felony ;  and  being  at  sea,  it  xviU  be  piracy."  The  prisoners  were 
convicted  and  sentenced  to  death.  There  were  four  other  in- 
dictments, three  for  piracy  on  Moorish  ships,  and  one  for  pira- 
cy on  a  Portuguese  ship ;  and  all  the  prisoners  were  con- 
victed and  sentenced.  Mr.  Justice  Turton.  in  charging  the 
jury  on  one  of  these  indictments,  said,  "  pirates  are  called 
hostes  human i  generis^  the  enemies  to  all  mankind." 

The  case  of  Rex  v.  Green  (4  Anne,  17<!>4.  6  State  Trials, 
573.  edit.  1742.)  was  a  libel  or  indictment  in,  the  Court  of 
Admiralty  in  Scotland  for  piracy,  manifestly  treated  both  in  the 
libel  and  the  arguments  as  a  crime  against  the  law  of  nations, 
and  as  such,  also  against  the  law  of  Scotland. 

In  Erskine's  Institutes  of  the  law  of  Scotland,  in  treating  of 
the  crime  of  piracy,  the  author  says,  "  piracy  is  that  particu- 
lar kind  of  robbery   which  is  committed  on  the   seas.9'  (Ersk. 

*Inst*  6.  4.  tit.  4.  9.  65.)  He  bad  in  the  preceding  section, 
(64.)  declared  that,  "  robbery  is  truly  a  species  of  theft  ;  for 
both  are  committed  on  the  property  of  another,  and  with  the 
same  view  of  getting  gain  ;  but  robbery  is  aggravated  by  the 
violence  with  which  it  is  attended."  The  definition  of  both 
these  crimes  seems  not  at  all  different  from  that  of  the  com- 
mon law. 

The  foregoing  collection  of  doctrines,  extracted  from  writers 
on  the  civil  law,  the  law  of  nations,  the  maritime  law,  and  the 
common  law,  in  the  most  ample  manner  confirms  the  opinion  of 
the  Court  in  the  case  in  the  text ;  and  it  is  with  great  diffidence 
submitted  to  the  learned  reader  to  aid  his  future  researches  in 
a  path,  which,  fortunately  for  us,  it  has  not  been  hitherto  ne- 
cessary to  explore  with  minute  accuracy. 
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so,  to   annex  to  it  such  punishment  as  might  be      1820. 
thought  proper.    •  Such  a  mode  of  proceeding  would  ^Tf^T^^ 
be  consonant  with  the  universal  practice  in  this  coun-      '  v. 

Smifh  • 

try,  and  with  those  feelings  of  humanity  which  are 
ever  opposed  to  the  putting  in  jeopardy  the  life  of  a 
fellow-being,  unless  for  the  contravention  of  a  rule 
which  has  been  previously  prescribed,  and  in  language 
so  plain  and  explicit  as  not  to  be  misunderstood  by 
any  one.  Can  this  be  the  case,  or  can  a  crime  be 
said  to  be  defined,  even  to  a  common  intent,  when 
those  who  are  desirous  of  information  on  the  subject 
are  referred  to  a  code,  without  knowing  with  any 
certainty,  where  it  is  to  be  found,  and  from  which 
even  those  to  whom  it  may  be  accessible,  can  with 
difficulty  decide,  in  many  cases,  whether  a  particular 
act  be  piracy  or  not  ?  Although  it  cannot  be  denied 
that  some  writers  on  the  law  of  nations  do  declare 
what  acts  are  deemed  piratical,  yet  it  is  certain,  that 
they  do  not  all  agree ;  and  if  they  did,  it  would  seem 
unreasonable  to  impose  upon  that  class  of  men,  who 
are  the  most  liable  to  commit  offences  of  this  de- 
scription, the  task  of  looking  beyond  the  written  law 
of  their  own  country  for  a  definition  of  them.  If 
in  criminal  cases  every  thing  is  sufficiently  certain, 
which  by  reference  may  be  rendered  so,  which  was 
an  argument  used  at  bar,  it  is  not  perceived  why  a 
reference  to  the  laws  of  China,  or  to  any  other  fo- 
reign code,  would  not  have  answered  the  purpose 
quite  as  well  as  the  one  which  has  been  resorted  to. 
It  is  not  certain,  that  on  examination,  the  crime  would 
not  be  found  to  be  more  accurately  defined  in  the 
Code  thus  referred  to,  than  in  any  writer  on  the  law 
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1820.  of  nations ;  but  the  objection  to  the  reference  in  both 
cases  is  the  same ;  that  it  is  the  duty  of  Congress  to 
incorporate  into  their  own  statutes  a  definition  in 
terms,  and  not  to  refer  the  citizens  of  the  United 
States  for  rules  of  conduct  to  the  statutes  ot  laws  of 
any  foreign  country,  with  which  it  is  not  to  be  pre- 
sumed that  they  are  acquainted.  Nor  does  it  make 
any  difference  in  this  case,  that  the  law  of  nations 
forms  part  of  the  law  of  every  civilized  country. 
This  may  be  the  case  to  a  certain  extent ;  but  as  to 
criminal  cases,  and  as  to  the  offence  of  piracy  in  par- 
ticular, the  law  of  nations  could  not  be  supposed  of 
itself  to  form  a  rule  of  action ;  and,  therefore,  a  refe- 
rence to  it  in  this  instance,  must  be  regarded  in  the 
same  light,  as  a  reference  to  any  other  foreign  code. 
But,  it  is  said,  that  murder  and  robbery  have  been 
declared  to  be  punishable  by  the  laws  of  the  United 
States,  without  any  definition  of  what  act  or  acts 
shall  constitute  either  of  these  offences.  This  may 
be;  but  both  murder  and  robbery,  with  arson,  burgla- 
ry, and  some  other  crimes,  are  defined  by  writers  on 
the  common  law,  which  is  part  of  the  law  of  every 
State  in  the  Union,  of  which,  for  the  most  obvious 
reasons,  no  one  is  allowed  to  allege  his  ignorance  in 
excuse  for  any  crime  he  may  commit.  Nor  is  there 
any  hardship  in  this,  for  the  great  body  of  the  com- 
munity have  it  in  their  power  to  become  acquainted 
with  the  criminal  code  under  which  they  live ;  not 
so  when  acts  which  constitute  a  crime  are  to  be  col- 
lected from  a  variety  of  writers,  either  in  different 
languages,  or  under  the  disadvantage  of  translations, 
and  from  a  code  with  whose  provisions  even  profes- 
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sional  men  are  not  always  acquainted.  By  the  same  1820. 
clause  of  the  constitution,  Congress  have  power  to 
punish  offences  against  the  law  of  nations,  and  yet  it 
would  hardly  be  deemed  a  fair  and  legitimate  exe- 
cution of  this  authority,  to  declare,  that  all  offences 
against  the  law  of  nations,  without  defining  any  one 
of  them,  should  be  punished  with  death.  Such 
mode  of  legislation  is  but  badly  calculated  to  furnish 
that  precise  and  accurate  information  in  criminal 
cases,  which  it  is  the  duty,  and  ought  to  be  the  ob- 
ject, of  every  legislature  to  impart. 

Upon  the  whole,  my  opinion  is,  that  there  is  not  to 
be  found  in  the  act  that  definition  of  piracy  which 
the  constitution  requires,  and  that,  therefore,  judg- 
ment on  the  special  verdict  ought  to  be  rendered  for 
the  prisoner. 

Certificate.  This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Virginia,  and 
on  the  question  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  the  offence  charged  in  the  indictment  in  this 
case,  and  found  by  the  jury  to  have  been  committed 
by  the  prisoner,  amounts  to  the  crime  of  piracy,  as 
defined  by  the  law  of  nations,  so  as  to  be  punishable 
under  the  act  of  Congress,  entitled,  "  an  act  to  pro- 
tect the  commerce  of  the  United  States,  and  punish 
the  crime  of  piracy."  All  which  is  ordered  to  be 
certified  to  the  Circuit  Court  for  the  district  of  Vir- 
ginia/ 

a  Fide  Appendix,  Note  IV.  for  the  new  act  of  Congress  on 
the  subject  of  piracy,  passed  May  15,  1820. 
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The  United  States  v.  Furlong,  alias  Hobson. 

The  United  States  v.  The  Same. 

The  United  States  v.  The  Same. 

The  United  States  v.  The  Same. 

The  United  States  v.  Griffen  and  Brailsford. 

The  United  States  v.  Bovvers  and  Mathews. 

The  United  States  v.  The  Same. 


The  8th  section  of  tbe  act  of  the  30th  of  April,  1790,  c.  36.  for  the 
punishment  of  certain  crimes  against  the  United  States,  is  not 
repealed  by  the  act  of  the  3d  March,  1819,  c.  76.  to  protect  the 
commerce  of  the  United  States,  and  punish  the  crime  of  piracy. 

In  an  indictment  for  a  piratical  murder,  (under  the  act  of  the  30th 
of  April,  1790,)  c.  36.  s.  8.  it  is  not  necessary  that  it  should 
allege  the  prisoner  to  he  a  citizen  of  the  United  States,  nor  that  the 
crime  was  committed  on  board  a  Tessel  belonging  to  citizens  of  the 
United  States ;  but  it  is  sufficient  to  charge  it  as  committed  from  on 
board  such  a  vessel,  by  a  mariner  sailing  on  board  such  a  vessel. 

A  citizen  of  tbe  United  States,  fitting  out  a  vessel  in  a  port  of  the 
United  States,  in  order  to  cruise  against  a  power  in  amity  with  the 
United  States,  is  not  protected,  by  a  commission  from  a  belligerent, 
from  punishment  for  any  offence  committed  against  vessels  of  the 
United  States. 

It  is  competent,  in  an  indictment  for  piracy,  for  the  jury  to  find,  that  a 
vessel  within  a  marine  league  of  the  shore,  at  anchor,  in  an  open 
road  stead,  where  vessels  only  ride  under  shelter  of  the  land  at  a 
season  when  the  course  of  the  winds  is  invariable,  is  upon  the  high 
seas. 

The  words  "  out  of  the  jurisdiction  of  any  particular  State"  in  the  act 
of  the  30th  April,  1790,  c.  36.  s.  8.  must  be  construed  to  mean  out 
of  the  jurisdiction  of  any  particular  State  of  the  Union. 

The  act  of  the  3d  of  March,  1819,  c.  76.  s.  5.  furnishes  a  sufficient 
definition  of  piracy ;  and  it  is  defined  to  be  robbery  on  the  seas. 
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A  vesscj  loses  her  national  character  by  assuming1  a  piratical  charac*        1820. 
tcr ;  and  a  piracy  committed  by  a  foreigner,  from  on  board  such  a 
vessel,  upon  any  other  vessel  whatever,  is  punishable  under  the  8th 
section  of  the  act  of  the  30th  of  April,  1790,  c.  36. 

On  an  indictment  for  piracy,  the  jury  may  find  the  national  character 
of  a  vessel  upon  such  evidence  as  will  satisfy  their  minds,  without  the 
certificate  of  registry,  or  other  documentary  evidence,  being  pro- 
duced, and  without  proof  of  their  having  been  seen  on  board. 

On  an  indictment  for  piracy,  the  national  character  of  a  merchant  ves- 
sel of  the  United  States  may  be  proved  without  evidence  of  her  cer- 
tificate of  registry. 

Each  couot  in  an  indictment  is  a  substantive  charge ;  and  if  the  find- 
ing of  the  jury  conform  to  any  one  of  the  counts,  which,  in  itself, 
will  support  the  verdict,  it  is  sufficient,  and  judgment  may  be  given 
thereon. 

These  were  several  indictments  in  the  Circuit 
Court  of  Georgia  and  South  Carolina.  The  follow- 
ing are  the  cases  as  stated  for  the  decision  of  this 
Court : 

The  United  States  v.  John  Furlong,  alias 

Hobson. 

The  prisoner  was"  indicted  before  the  Circuit 
Court  of  Georgia,  for  the  piratical  murder  of  Thomas 
Sunley,  on  the  act. of  Congress  of  the  30th  April, 
1790,  c.  36.  Verdict,  guilty.  The  offence  was 
committed  on  a  vessel  and  crew,  all  English.  The 
person  murdered  was  an  English  subject.  The  pi- 
ratical vessel  was  a  vessel  of  the  United  States,  and 
run  away  with  by  the  captain  and  crew.  The  pri- 
soner is  an  Irishman,  and  a  subject  of  the  king  of 
Great  Britain.  It  was  moved  by  the  prisoner's 
counsel,  that  the  judgment  be  arrested  on  the  follow- 
ing grounds,  viz.  : 

Vol.  V.  24 
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1820.  1st.  Because  the  indictment  does  not  charge  the 

prisoner  as  a  citizen  of  the  United  States. 

2d.  Because  the  indictment  does  not  charge  the 
act,  as  committed  on  board  of  an  American  vessel, 
but  charges  it  as  committed  on  board  of  a  foreign 
vessel,  or  vessel  of  owners  unknown. 

3d.  Because  the  8th  section  of  the  act  of  30th 
April,  1 790,  c.  36.  is  virtually  repealed  by  the  act 
of  3d  March,  1819,  c.  76.  to  protect  the  commerce  of 
the  United  States,  and  punish  the  crime  of  piracy. 

Upon  which  grounds,  the  judges  being  divided  in 
opinion,  at  the  request  of  the  counsel  for  the  pri- 
soner, it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  grounds  of  the* 
defendant's  motion  in  arrest  of  judgment,  be  tran- 
scribed by  the  clerk  of  the  Circuit  Court,  and  certi- 
fied by  him,  under  the  seal  of  the  court,  and  sent  to 
this  Court,  for  their  decision. 

The  United  States  v.  John  Furlong,  alias 

Hobson. 

This  was  another  indictment  against  the  same 
prisoner,  before  the  same  Court,  on  the  act  of  Con- 
gress, of  the  30th  of  April,  1 790,  c.  36.  for  the  pi- 
ratical murder  of  David  May.  Verdict,  guilty.  The 
same  statement  appears  in  the  record,  as  in  the  case 
of  the  indictment  of  Furlongs  for  the  murder  of  Tho- 
mas Sunley. 
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The  United  States  v.  John  Furlong,  alias 

Hobson. 

This  was  another  indictment  against  the  sanw 
prisoner,  before  the  same  Court,  on  the  act  of  the  3d 
of  March,  1819,  c.  76.  for  the  piratical  seizure  of  an 
unknown  vessel.  Verdict,  guilty.  The  offence  was 
committed  on  a  foreign  vessel,  by  a  foreigner,  from  a 
vessel  of  the  United  States,  which  had  been  run  away 
with  by  the  captain  and  crew.  It  was  moved  by  tht 
prisoner's  counsel,  that*  the  judgment  be  arrested  on 
the  ground  that,  as  the  constitution  of  the  United 
States  gives  the  power  to  Congress,  to  define  and  pu- 
nish the  crime  of  piracy,  it  is  necessary  that  Congress 
define  before  it  can  punish,  and  that  a  reference  to 
the  law  of  nations  is  not  such  a  definition  as  the  con- 
stitution requires.  Upon  which  ground,  the  Judges 
being  divided  in  opinion,  upon  request  of  counsel  for 
prisoner,  it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  ground  of  the 
defendant's  motion  in  arrest  of  judgment,  be  tran- 
scribed by  the  clerk  of  the  Circuit  Court,  and  certifi- 
ed by  him,  under  the  seal  of  the  Court,  and  sent 
to  this  Court  for  their  decision. 

The  United  States  v.  John  Furlong,  alias 

Hoeson. 

This  was  another  indictment  against  the  same 
prisoner,  before  the  same  Court,  on  the  act  of  the  30th 
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1820.  of  April,  1 790,  c.  36.  for  a  piratical  robbery,  committed 
on  an  American  ship.  Verdict,  guilty.  The  offence 
was  committed  on  a  vessel  of  the  United  States,  from  a 
vessel  of  the  United  States,  which  had  been  run  away 
with  by  the  captain  and  crew.  The  prisoner  is  an 
English  subject.  It  was  moved  by  the  prisoner's  coun- 
sel, that  the  judgment  be  arrested,  on  the  ground,  that 
the  8th  section  of  the  act  of  30th  of  April,  1790,  c.36. 
on  which  the  indictment  is  founded,  is  virtually  repeal- 
ed by  the  act  of  the  bd  of  March,  1819,  c.  76.  entitled, 
il  an  act  to  protect  the  commerce  of  the  United  States, 
and  punish  the  crime  of  piracy."  Upon  which  ground 
the  Judges  being  divided  in  opinion,  upon  the  request 
of  tbe  counsel  for  the  prisoner,  it  was  ordered,  that 
the  indictment  and  proceedings  thereon,  together  with 
the  grounds  of  the  defendant's  motion  in  arrest  of 
judgment,  be  transcribed  by  the  clerk  of  the  Circuit 
Court,  and  certified  by  him,  under  the  seal  of  the 
Court,  and  sent  to  this  Court  for  their  decision. 

The  United  States  v.  Benjamin  Brailsford  and 

James  Qriffen. 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  South  Carolina,  for  piracy  on  an  American 
ship,  under  the  act  of  Congress  of  the  30th  of  April, 
1790,  c.  36.  The  Court  divided  on  the  following 
questions : 

1st.  Whether  an  American  citizen,  fitting  out  a 
vessel  in  an  American  port,  really  to  cruize  against  a 
power  at  peace  with  the  United  States,  is  protected 
by  a  commission  from  a  belligerent  from  punishment 
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for  any  offence  committed  by  him  against  vessels  of      182a 
the  United  States. 

2d.  Whether  it  is  competent  for  a  jury  to  find,  that 
a  vessel  within  a  marine  league  .of  the  sfhore,  at  an- 
chor in  an  open  roadstead,  where  vessels  only  ride 
under  shelter  .of  the  land  at  a  season  when  thfe  course 
of  the  winds  is  invariable,  is  upon  the  high  seas. 

3d.  Whether  the  words,  out  of  the  jurisdiction  of 
any  particular  State,  in  the  8th  section  of  the  act  of 
Congress,  of  the  30th  of  April,  1 790,  c.  36.  entitled,  an 
act  for  the  punishment  of  certain  crimes  against  the 
United  States,  must  be  construed  to  mean,  out  of  the 
jurisdiction  of  any  particular  State  of  the  United 
States. 

4th.  Whether  the  said  8th  section  of  the  said  act 
is  virtually  repealed  by  the  5th  section  of  the  act  of 
Congress,  pf  March  3d,  1 819,  c.  76.    • 

5(h.  Whether  the  said  5th  section  of  the  said  act 
of  March  3d,*)  819,  c.  76.  furnishes  any,  and  what 
definition  of  the  crime  of  piracy* 

The  United  States  v.  David  Bowers  and  Henry 

Mathews. 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  Georgia,  under  the  act  of  30th  of  April, 
1790,  c.  36.  for  a  piratical  robbery  committed  on  an 
American  ship.  Verdict,  guilty.  The  prisoners 
were  part  of  the  crew  of  the  Louisa  privateer,  who 
rose  upon  their  officers  in  October,  1818,  and  putting 
them  out  of  the  ship,  proceeded  on  a  piratical  cruize. 
The  Louisa  was  commissioned  by  the  republic  ojf 
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182a  Buenos  Ajres,  and  commanded  by  Captain  Almeidu. 
There  is  no  proof  of  her  being  American  owned. 
The  prisoners  are  American  citizens,  and  the  piracy 
for  which  they  are  convicted,  was  committed  on  the 
ship  Asia,  bearing  the  American  flag.  The  captain 
asserted*  himself  and  vessel  to  be  American ;  and  on 
her  stern  was  painted  "  New-York."  The  ship  Asia, 
at  the  time  of  the  robbery,  was  at  anchor  in  an  open 
roadstead,  at  the  Island  of  Bonavista.  The  register 
of  the  ship  Asia  was  not  produced  in  evidence:  Ver- 
dict, guilty. 

The  prisoner's  counsel  moved  that  the  judgment  be 
arrested  on  the  following  grounds,  viz. 

1st.  That  it  is  not  competent  to  prove  the  national 
character  of  an  American  vessel,  without  evidence 
of  her  register. 

2d.  It  is  not  competent  for  the  jury  to  find  that 
the  piracy  was  committed  on  the  high  seas,  when 
the  evidence  ascertained  the  Asia,  at  the  time  she 
was  boarded,  to  have  been  at  anchor  in  an  open  road- 
stead, at  the  island  of  Bonavista. 

3d.  That  the  prisoners  are  not  punishable  under 
the  8th  section  of  the  act  of  30th  of  April,  1790,  c.  36. 
entitled, "  An  act  for  the  punishment  of  certain  crimes 
against  the  United  States ;"  the  same  having  been 
virtually  repealed  by  the  act  of  1819,  c.  76.  to  protect 
the  commerce  of  the  United  States,  and  to  punish  the 
crime  of  piracy. 

4th.  That  there  are  two  counts  in  the  indictment, 
the  first  charging  the  offence  to  have  been  committed 
on  the  high  seas,  out  of  the  jurisdiction  of  .any  par- 
ticular State ;  the  second,  charging  the  offence  to. 
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have  been  committed  in  a  certain  haven,  near  the      1820. 
island  of  Bonavista,  out  of  the  jurisdiction  of  any 
particular  State,  and  that  it  is  not  competent  for  a 
jury  to  find  a  general  verdict  of  guilty  on  both 
counts. 

Upon  which  grounds,  the  Judges  being  divided  in. 
opinion,  it  was  ordered,  that  the  indictment  and  pro- 
ceedings thereon,  together  with  the  grounds  of  the 
motion  in  arrest  t>f  judgment,  be  transcribed  by  the 
clerk  of  the  Circuit  Court,  and  certified  by  him,  un- 
der the  seal  of  the  Court,  and  $ent  to  this  Court  for 
their  decision. 

The  United  States  v.  David  Bowers  and 

Henry  Mathews. 

The  prisoners  were  indicted  before  the  Circuit 
Court  of  Georgia,  under  the  act  of  the  30th  of  April, 
1790,  c.  36.  for  a  piratical  robbery  committed  on  a 
ship,  the  property  of  British  subjects,  and  called  the 
Sir  Thomas  Hardy,  upon  the  high  seas.  The  pri- 
soners were  citizens  of  the  United  States,  and  part 
of  the  crew  of  the  Lcftiisa  privateer,  mentioned  in 
the  preceding  case.  The  prisooers  were  found  guilty, 
and  their  counsel  moved  that  the  judgment  be  ar- 
rested upon  the  following  grounds,  viz. : 

1st  That  the  act  of  the  80th  of  April,  1790,  c.  36. 
eighth  section,  does  not  extend  to  piracy  committed 
by  the  crew  of  a  foreign  vessel  on  a  vessel  exclu- 
sively owned  by  persons  not  citizens  of  the  United 
States. 

2d.  That  the  eighth  section  of  the  act  of  the  30th 
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1820.      of  April,  1 790,  c.  36.  entitled,  "  an  act  for  the  punish- 

^T^^9    ment  of  certain  crimes  against  rthe  United  States," 

.  ▼•         has  been  virtually  repealed  by  the  act  of  the  3d  of 

March,  1819,  c.  76.  entitled,  "  an  act  to  protect  the 

commerce  of  the  United  States,  and  to  punish  the 

crime  of  piracy." 

Upon  which  grounds,  the  Judges  being  divided 
in  opinion,  it  was  ordered,  that  the  indictment  and 
proceedings  thereon,  together  with  the  grounds  of 
the  motion  in  arrest  of  judgment,  be  transcribed  by 
the  clerk  of  the  Circuit  Court,  and  certified  by  him, 
under  the  seal  of  the  Court,  and  sent  to  this  Court 
,  for  their,  decision. 

Feb.  2Ut.  These  causes  were  argued  by  the  Attorney  Gene- 
ral for  the  United  States,  and  by  Mr.  Webster  and 
Mr.  Winder ,  for  the  prisoners." 

Marchist.      Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court.     A  variety  of  questions  have  been  referred  to 
this  Court  in  these  cases,  and  in  the  decisions  to  be 
certified  to  the  Circuit  Court,  it  will  be  necessary  to 
notice  each  question  in  every  case ;  but  in  the  opinion 
now  to  be  expressed,  the  v$hole  may  be  considered 
in  connexion,  as  they,  all  depend  upon  the  construc- 
tion of  the  same  laws. 
nutted^^To1^      ^  the  two  cases  of  Smith  and  Klintock,  it  has 
wwSmve*hM  been  already  adjudged,  that  the  8th  section  of  the 
national  ch«-  act  of  1790  was  not  repealed  by  the  5th  section   of 
zing  pimticai-  that  of  1819,  and  that  the  decision  in  Palmer's  case 

ly,  is  puniaha- 

■it  Jf "mo  **  ^0es  not  aPPty  t0  l^e  case  °^  a  crew>  whose  conduct 

3ft,,    whatever 

been  the  01?^-  a  *^he  substance  of  their  arguments  will  be  found  in  the 
c!haractSUol>of  Preced'nS  cases  °f  lhe  United  States  v.  Klintock,  ante,  p.  144. 
buch     vewci.  and  the  United  States  v.  Smith,  ante,  p.  153. 
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is  such  as  to  set  at  nought  the  idea  of  thus  acting  un-  isfo. 
der  allegiance  to  any  acknowledged  power.  From 
which  it  follows,  that  when  embarked  on  a  piratical 
cruize,  every  individual  becomes  equally  punishable 
under  the  law  of  1790,  whatever  may  be  his  national 
character,  or  whatever  may  have  been  that  of  the 
vessel  in  which  he  sailed,  or  of  the  vessel  attacked. 

This  decision  furnishes  an  answer  to  all  those 
questions  made  in  the  above  cases,  which  are  found- 
ed on  distinctions  in  the  national  character  of  the 
prisoner,  or  in  that  of  the  vessels,  in  relation  to  the 
piracies  committed  by  the  crew  of  the  Louisa.  The 
moment  that  ship  was  taken  from  her  officers,  and 
proceeded  on  a  piratical  cruize,  the  crew  lost  all 
claim  to  national  character,  and  whether  citizens  or 
foreigners,  became  equally  punishable  under  the  act 
of  1790.  It  also  furnishes  an  answer  to  all  the  ex- 
ceptions taken  in  the  case  of  piracy  charged  against 
Furlong.  For  whatever  the  Court  might  have 
thought  on  the  effect  of  the  act  of  1819,  he  would 
have  been  still  punishable  under  the  act  of  1790. 
The  indictment  against  him  is  general,  against  the 
form  of  the  statute  in  such  ca&e  made  and  provided, 
and  it  matters  not  that  his  offence  was  committed 
subsequent  to  passing  the  act  of  1819,  since  the 
other  act  still  remains  in  force,  and  reaches  his  case. 

It  would  seem  to  be  unnecessary  to  go  further  in 
the  cases  against  Furlong,  as  this  conclusion  decides 
his  fate :  but  this  Court  cannot  foresee  how  far  it 
may  be  necessary  to  the  administration  of  justice, 
against  accessories  or  otherwise,  that  the  question  in 
the  cases  of  murder  should  also  be  decided. 

Vou.  V\  25 
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i82o.  The  question  whether  murder  committed  at  sea 

on  board  a  foreign  vessel  be  punishable  by  the  laws 
of  the  United  States,  if  committed  by  a  foreigner 
upon  a  foreigner,  is  one  which  involves  a  variety  of 
considerations,  and  which,  in  the  two  cases  before  us, 
is  presented  under  an  obvious  distinction ;  on  the 
one  indictment  it  appears  as  having  been  committed 
simply  on  board  the  Anne  of  Scarborough,  a  foreign 
vessel,  by  a  foreigner  upon  a  foreigner ;  on  the  other, 
as  committed  on  board  the  Anne  of  Scarborough, 
from  an  American  vessel  by  a  mariner  of  the  Ameri- 
can vessel.  It  is  obvious  that  peither  case  comes 
within  the  express  words  of  the  decision  in  Palmer's 
ease.  And  with  regard  to  the  case  in  which  the 
American  vessel  is  brought  in  view,  there  can  exist 
but  one  difficulty, 
or  tbT  united  No  difference  can  be  supposed  to  exist  between 
^dkti^ora  the  case  of  a  murder  committed  on  the  seas  by 

murder    com*  r  iai_  1     /•  111 

muted  on  the  means  of  a  gun  discharged  from  a  vessel,  and  by 
a  veWi  be-  means  of  a  boat's-crew  despatched  for  that  purpose, 
u.Itate8.bva  a3  was  actually  the  case  here.     And  as  to  the  right 

foreigner,    be-  ^  •'  0 

o£ud?  v^SS!  °f  l^e  United  States  to  punish  all  offences  committed 
fo^^erT^g  °n  or  from  on  board  their  own  vessels,  it  cannot  be 
&£nmeL  doubted,  nor  has  it  been  doubted  that  the  act  of 
1790  extends  to  such  offences  when  committed  on 
the  seas.  But,  we  have  decided,  that  in  becoming  a 
pirate,  the  Mary  of  Mobile,  from  which  the  prisoner 
committed  this  offence,  lost  ber  national  character. 
Could  she  then  be  denominated  an  American  ves- 
sel ? 

We  are  of  opinion,  that  the  question  is  immaterial ; 
for,  whether  as  an  American  or  a  pirate  ship,  the  of- 
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fence  committed  from  her  was  equally  punishable,  isa& 
and  the  words  of  the  act  extend  to  her  in  both  cha- 
racters. Bat  if  it  were  necessary  to  decide  the  ques- 
tion, we  should  find  no  difficulty  in  maintaining,  that 
no  man  shall,  by  crime,  put  off  an  incident  to  his  si* 
tuation  which  subjects  him  to  punishment.  A  claim 
to  protection  may  be  forfeited  by  the  loss  of  national 
character,  where  no  rights  are  acquired,  or  immunity 
produced  by  that  cause.    The  other  case  presents  a  n*  com-u  of 

/  «•*•      i  v     •      t     i         i  i.  the        United 

question  of  more  difficulty.  It  includes  the  case  of  stato!*™** 
a  murder  committed  by  one  of  a  crew  upon  another,  J^J^^0^ 
on  board  a  foreign  vessel  on  the  high  seas.  The  pri-  J^g£?r  j£ 
soner  is  a  British  subject,  the  deceased  was  the  same,  £!j£^fa!!!d 
and  the  ship  also  British.  if1*1  ?e* 

This,  though  not  in  all  its  circumstances  the  same, 
is  in  principle  precisely  that  of  the  United  States  v. 
Palmer.  The  only  difference  is,  that  the  case  of 
Palmer  supposes  the  prisoner  and  the  deceased  to 
belong  to  different  vessels,  and  the  certificate  of  the 
Court  would  seem  to  cover  the  case  of  an  American 
as  well  as  a  foreigner,  who  commits  an  offence  on 
board  a  foreign  vessel. 

So  far  as  relates  to  the  point  now  under  conside- 
ration, I  have  no  objection  to  accede  to  the  decision 
in  the  case  of  Palmer.  I  did  not  unite  in  the  opinion 
of  the  Court  in  that  case,  on  this  point,  because  I 
thought  it  was  carried  too  far  in  being  extended  to 
piracy  as  well  as  murder,  and  to  American  citizens  as 
well  as  foreigners.  To  me  it  appears,  that  the  only 
fair  deduction  from  the  obvious  want  of  precision  in 
language  and  in  thought,  discoverable  in  the  act  of 
1790,  and  insisted  on  in  the  case  of  Palmer,  is,  that  in 
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1820.  construing  it  we  should  test  each  case  by  a  reference 
to  the  punishing  powers  of  the  body  that  enacted  it. 
The  reasonable  presumption  is,  that  the  legislature 
intended  to  legislate  only  on  cases  within  the  scope 
of  that  power ;  and  general  words  made  use  of  in 
that  law,  ought  not,  in  my  opinion,  to  be  restricted 
so  as  to  exclude  any  cases  within  their  natural  mean- 
ing. As  far  as  those  powers  extended,  it  is  reasona- 
ble to  conclude,  that  Congress  intended  to  legislate, 
unless  their  express  language  shall  preclude  that 
conclusion. 

It  is  true,  that  the  8th  section  declares  murder  as 
well  as  robbery  to  be  piracy ;  but,  in  my  view,  if  any 
thing  is  to  be  inferred  from  this  association,  it  is  only 
that  they  meant  to  assert  the  right  of  punishing  mur- 
der to  the  same  extent  that  they  possessed  the  right 
of  punishing  piracy ;  which  would  be  carrying  the 
construction  beyond  what  I  contend  for.  The  con- 
trary conclusion,  viz.  that  they  meant  to  limit  the 
cases  of  piracy  made  punishable  under  that  act,  to 
the  cases  in  which  they  might,  upon  principle,  punish 
murder,  is  rebutted  by  the  generality  of  the  terms 
used ;  and  it  would  seem  that,  with  this  object  in 
view,  they  ought  to  have  taken  the  contrary  course, 
and  declared  piracy,  to  be  murder. 

It  is  obvious  that  the  penman  who  drafted  the 
section  under  consideration,  acted  from  an  indistinct 
view  of  the  divisions  of  his  subject.  He  has  blend- 
ed all  crimes  punishable  under  the  admiralty  juris- 
diction in  the  general  term  of  piracy.  But  there 
exist  well-known  distinctions  between  the  crimes 
of  piracy  and  murder,  both  as  to  constituents  ,and 
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incidents.      Robbery  on  the  seas  is  considered  as      mo. 
an  offence  within  the  criminal  jurisdiction  of  all  na- 
tions. It  is  against  all,  and  punished  by  all ;  and  there 
can  be  no  doubt  that  the  plea  of  autre  fois  acquit 
would  be  good  in  any  civilized  State,  though  resting 
on  a  prosecution  instituted  in  the  Courts  of  any  other 
civilized  State.    Not  so  with  the  crime  of  murder. 
It  is  an  offence  too  abhorrent  to  the  feelings  of  man,  to 
have  made  it  necessary  that  it  also  should  have  beea 
brought   within   this  universal  jurisdiction.      And 
hence,  punishing  it  when  committed  within  the  Ju- 
risdiction, or,  (what  is  the  same  thing,)  in  the  vessel 
of  another  nation,  has  not  been  acknowledged  as  a 
right,  much  less  an  obligation.     It  is  punishable  un- 
der the  laws  of  each  State,  and  I  am  inclined  to 
think  that  an  acquittal  in  this  case  would  not  have 
been  a  good  plea  in  a  Court  of  Great  Britain.    Test- 
ing my  construction  of  this  section,  therefore,  by  the 
rule  that  I  have  assumed,  I  am  led  to  the  conclusion, 
that  it  does  not  extend  the  punishment  for  murder  to 
the  case  of  that  offence  committed  by  a  foreigner 
upon  a  foreigner  in  a  foreign  ship.     But  otherwise 
as  to  piracy,  for  that  is  a  crime  within  the  acknow- 
ledged reach  of  the  punishing  power  of  Congress. 
As  to  our  own  citizens,  I  see  no  reason  why  they 
should  be  exempted  from  the  operation  of  the  laws 
of  the  country,  even  though  in  foreign  service.  Their 
subjection  to  those  laws  follows  them  every  where ; 
in  our  own  Courts  they  are  secured  by  the  consti- 
tution from  being  twice  put  in  jeopardy  of  life  or 
member,  and  if  they  are  also  made  amenable  to  the 
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1820.  laws  of  another  State,  it  is  the  result  of  their  own 
act  in  subjecting  themselves  to  those  laws. 

Nor  is  it  any  objection  to  this  opinion,  that  the  law 
declares  murder  to  be  piracy.  These  are  things  so 
essentially  different  in  their  nature,  that  not  even  the 
omnipotence  of  legislative  power  can  confound  or 
identify  them.  Had  Congress,  in  this  instance,  de- 
clared piracy  to  be  murder,  the  absurdity  would  have 
been  felt  and  acknowledged ;  yet,  with  a  view  to 
the  exercise  of  jurisdiction,  it  would  have  been  more 
defensible  than'  the  reverse,  for,  in  one  case  it  would 
restrict  the  acknowledged  scope  of  its  legitimate 
powers,  in  the  other  extend  it.  If  by  calling  mur- 
der piracy j  it  might  assert  a  jurisdiction  over  that 
offence  committed  by  a  foreigner  in  a  foreign  vessel, 
what  offence  might  not  be  brought  within  their 
power  by  the  same  device  ?  The  most  offensive  in- 
terference with  the  governments  of  other  nations 
might  be  defended  on  the  precedent  Upon  the 
whole,  I  am  satisfied  that  Congress  neither  intended 
to  punish  murder  in  cases  with  which  they  had  no 
right  to  interfere,  nor  leave  unpunished  the  crime  of 
piracy  in  any  cases  in  which  they  might  punish  it : 
and  this  view  of  the  subject  appears  to  me  to  furnish 
the  only  sufficient  key  to  the  construction  of  the  8th 
section  of  the  act  of  1790. 

As  to  piracy,  since  the  decision  that  a  vessel,  by 
assuming  a  piratical  character,  is  no  longer  included 
in  the  description  of  a  foreign  vessel,  no  case  of  dif- 
ficulty can  occur,  unless  the  piracy  be  committed  by 
the  crew  of  a  foreign  vessel  upon  their  own  vessel, 
or  by  persons  issuing  immediately  from  shore.     If 
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such  cases  occur  under  the  act  of  1790,  I  shall  re*  iuo. 
spectfully  solicit  a  revision  of  Palmer's  case,  if  it  be 
considered  as  including  those  cases.  And  shall  do 
the  same  in  the  case  of  murder  committed  by  an 
American  in  a  foreign  ship,  if  it  ever  occur ;  under 
the  belief  that  it  never  could  have  been  the  intention 
of  Congress  that  such  an  offender  should  find  this 
country  a  secure  assylum  to  him. 

There  are  a  few  minor  points  presented  in  these 
cases,  which  it  is  necessary  to  notice. 

It  was  moved  in  favour  of  the  prisoners,  that  the  it  it 
only  legal  testimony  of  the  character  of  the  ships  *><*     doc* 


*         °  *  *      mentarr 

plundered,  must  have  relation  to  their  register,  or  <£»*••  laorde* 


eti 
id* 
pnwo    IBS 

rather,  to  the  documentary  papers  which  establish  JJ^S^atit 
their  national  character.  But  this  we  think  wholly  Stment*  JSr 
indefensible.  It  is  obvious,  that  such  testimony  might  pinG7'* 
be  suppressed  in  various  ways  by  the  aggressors. 
Nor  is  it  at  all  decisive  of  the  real  ownership  of  a 
vessel.  Our  laws  recognize  the  possibility  of  the  re* 
gister's  existing  in  the  name  of  one,  whilst  the  pro- 
perty is  really  in  another  person.  The  laws  that  re- 
quire such  documents  to  be  on  board  a  vessel,  have 
relation  to  financial,  commercial,  or  inter-national 
objects,  but  are  not  decisive  or  necessary  in  a  prose- 
cution for  this  offence.  Property  or  character  is  a 
matter  in  pais,  and  so  to  be  established.  However, 
it  is  unnecessary  to  examine  the  question  farther,  as 
we  have  decided,  that  the  national  character  of  the 
vessels  plundered  was,  in  these  cases,  wholly  immater 
rial  to  the  crime. 

It  *was  also  moved,  in  two  of  the  cases  of  piracy, 
that  as  the  offences  charged  were  committed  on  ves- 
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1820.  sels  then  lying  at  anchor  near  the  shore  of  the  islands 
of  Mayo  and  Bonavista,  in  a  road,  and  within  a  ma- 
rine league  of  the  shore,  the  prisoners  could  not  be 
convicted : 

1.  Because  the  words, ''  out  of  the  jurisdiction  of 
any  particular  State/9  in  the  8th  section  of  the  act 
of  1790,  includes  foreign,  as  well  as  domestic  States. 

2.  Because  a  vessel  at  anchor  in  a  road,  is  not  a 
vessel  on  the  high  seas,  as  charged  in  the  indict- 
ment. 

»«uoftej&      ^n  ^e  ^ret  P°*nt>  we  ^ink  fc  obvious,  that  out  of 
i^SSoiiar  an!f  particular  State,  must  be  construed  to  mean 
SflV  iSofS  u  out  of  any  one  of  the  United  States."    By  exam- 
to  refer  «iy  to  ining  the  context,  it  will  be  seen,  that  particular  State 
state  of  ife  is  uniformly  used  in  contradistinction  to  United  States. 
For  what  reason,  it  is  not  easy  to  imagine ;  but  it  is 
obvious,  that  the  only  piracies  omitted  to  be  punish- 
ed by  that  act,  are  land  piracies,  and  piracies  com- 
mitted in  our  waters. 
a  vessel  lying      On  the  second  point,  we  are  of  opinion,  that  a  ves- 
rotdttead  oir  a  sel  in  an  open  road  may  well  be  found  by  a  jury  to 

foreign    coun-  ...  J       J      J 

Se  im  •«?  oa  seas*  1S  l"st0"caHy  known,  that  in  pro- 
of *7Sothc  Sel  secut^ng  trade  with  many  places,  vessels  lie  at  an- 
**  a  chor  in  open  situations,  (and  especially  where  the 

trade  winds  blow)  under  the  lee  of  the  land.  Such 
vessels  are  neither  in  a  river,  haven,  basin  or  bay,  and 
are  no  where,  unless  it  be  on  the  seas.  Being  at  anchor 
is  immaterial,  for  this  might  happen  in  a  thousand 
places  in  the  open  ocean,  as  on  the  Banks  of  New- 
foundland. Nor  can  it  be  objected  that  it  was 
within  the  jurisdictional  limits  of  a  foreign  State ; 
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for,  those  limits,  though  neutral  to  war,  are  not  neu-      iwa 
tral  to  crimes.  u.  Sutet 

It  was  also  moved,  in  the  same  cases,  that  as  there     ^iL^ 
were  two  counts  in  the  indictment,  the  one  charging  Eftcb  COQnt  ifk 
the  offences  as  committed  on  the  high  seas,  the  other  "  ftS 
in  a  haven,  basin  or  bay,  a  general  verdict  of  guilty  JLr*e;  Ha  if 
could  not  be  sustained  on  account  of  repugnancy  conforaito*ny 
and  inconsistency,  as  both  facts  could  not  be  true.  ^{^^{J 
But,  on  this,  it  is  only  necessary  to  remark,  that  each  %j>j*£  h*fc 
count  is  a  distinct  substantive  charge.     Internal  re-  ,uftciwlt 
pugnancy  in  any  one  is  a  good  exception,  but  rum 
constat  as  to  the  whole,  taken  severally,  but  each 
may  be  for  a  distinct  offence. 

There  is,  finally,  another  question  certified  to  this    a  dtim  of 
Court,  in  one  of  the  cases  which  arose  under  the  *tiiir"«it  a 

7  revel  in  a  port 

captures  made  by  the  Louisa.  It  is,  whether  an  g^*J  UlMtto 
American  citizen,  fitting  out  a  vessel  in  an  American  ^^JSHS 
port,  really  to  cruize  against  a  power  at  peace  with  iMtLTst!*!? 
the  United  States,  is  protected  by  a  commission  from  ed0£\Pfo«££ 
a  power  belligerent  as  to  the  power  against  which  fi^T^h- 
he  undertakes  to  cruize,  from  offences  committed  by  3£nce  rcS£ 

mitted  against 

him  against  the  United  States  ?  ™*ki>  <»  the 

°#|  United  State*. 

It  will  be  seen,  that  the  object  of  this  question  is 
to  bring  the  whole  crew  of  the  Louisa,  under  the 
immunities  which  it  is  supposed  Almeida  might  have 
claimed  by  virtue  of  his  commission.  But,  having 
decided  that  the  vessel  and  crew  had  forfeited  all 
pretensions  to  national  or  belligerent  character,  this 
question  is  anticipated.  Yet,  lest  the  ingenious  views 
on  this  point,  presented  to  the  Court  by  one  of  the 
gentlemen  who  argued  it,  should  tempt  the  unwary 
into  practices  that  may  be  fatal  to  them,  we  think  it 

Vol.  V.  *6 
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isaa  proper  to  remark,  that  in  Klintock's  case  it  has  been 
decided,  that  a  belligerent  character  may  be  put  off, 
and  a  piratical  one  assumed,  even  under  the  most  un- 
questionable commission.  And  if  the  laws  of  the 
United  States  declare  those  acts  piracy  in  a  citizen, 
when  committed  on  a  citizen,  which  would  be  only 
belligerent  acts  when  committed  on  others,  there  can 
be  no  reason  why  such  laws  should  not  be  enforced. 
For  this  purpose  the  9th  section  of  the  act  of  1790 
appears  to  have  been  passed.  And  it  would  be  diffi- 
cult to  induce  this  Court  to  render  null  the  provisions 
of  that  clause,  by  deciding  either  that  one  who  takes 
a  commission  under  a  foreign  power,  can  no  longer  be 
deemed  a  citizen,  or  that  all  acts  committed  under 
such  a  commission,  must  be  adjudged  belligerent,  and 
not  piratical  acts. 

The  United  States  v.  John  Furlong,  alias 

John  Hobson. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Georgia,  and 
on  the  question  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  the  8th  section  of  the  act  of  the  30th  of  April, 
1 790,  on  which  the  indictment  is  founded,  is  not  re- 
pealed by  the  act  of  the  3d  of  March,  1819,  enti- 
tled, "  an  act  to  protect  the  commerce  of  the 
United  States,  and  to  punish  the  crime  of  piracy." 
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1890. 
U.  State* 

The  United  States  v.  John  Furlong,  alias        pultes. 

John  Hobson. 

Certificate. — This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Georgia,  and 
on  the  questions  on  which  the  Judges  of  that  Coart 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
as  to  the  first  and  second  questions  stated  by  said 
Circuit  Court,  that  it  was  not  necessary  the  indict- 
ment should  charge  the  prisoner  as  a  citizen  of  the 
United  States,  nor  the  crime  as  committed  on  board 
an  American  vessel,  inasmuch  as  it  charges  it  to  have 
been  committed  from  on  board  an  American  vessel, 
by  a  mariner  sailing  on  board  an  American  vessel. 
And  as  to  the  third  question,  That  the  act  of  the 
30th  of  April,  1 790,  is  not  virtually  repealed  by  the  act 
of  the  3d  of  March,  1819,  entitled,  "an  act  to  pro- 
tect the  commerce  of  the  United  States,  and  punish 
the  crime  of  piracy." 

The  United  States  v.  Griffen  and  Brailsford. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  South  Ca- 
rolina, and  on  the  questions  on  which  the  Judges  of 
that  Court  were  divided  in  opinion,  and  was  argued 
by  counsel.    On  consideration  whereof,  this  Court 
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18*0.  is  of  opinion,  1.  That  an  American  citizen  fitting  out 
a  vessel  in  an  American  port,  really  to  cruize  against 
a  power  at  peace  with  the  United  States,  is  not  pro- 
tected by  a  commission  from  a  belligerent  from  pu- 
nishment for  any  offence  committed  by  him  against 
vessels  of  the  United  States. 

2.  It  is  competent  for  a  jury  to  find  that  a  vessel 
within  a  marine  league  of  the  shore,  at  anchor  in  an 
open  roadstead  where  vessels  only  ride  under  the  shel- 
ter of  the  land,  at  a  season  when  the  course  of  the 
winds  is  invariable,  is  upon  the  high  seas. 

3.  That  the  words,  out  of  the  jurisdiction  of  any 
particular  State,  in  the  8th  section  of  the  act  of  Con- 
gress of  the  30th  of  April,  1790,  entitled,  "  an  act 
for  the  punishment  of  certain  crimes  against  the 
United  States,"  must  be  construed  to  mean,  out  of 
the  jurisdiction  of  any  particular  State  of  the  United 
States. 

4.  That  the  8th  section  of  the  act  of  the  30th  of 
April,  1790,  entitled,  "  an  act  for  the  punishment  of 
certain  crimes  against  the  United  States,"  is  not 
repealed  by  the  8th  section  of  the  act  of  the  3d  of 
March,  1819,  entitled,  "  an  act  to  protect  the  com- 
merce of  the  United  States,  and  to  punish  the  crime 
of  piracy." 

5.  That  the  5th  section  of  the  act  of  the  3d  of 
March,  1819,  furnishes  a  sufficient  definition  of  pi- 
racy, and  that  it  is  defined  "  robbery  on  the  seas." 

6.  That  considering  this  question,  with  reference 
to  the  case  stated,  the  8th  section  of  the  act  of  1790 
comprises  the  case  of  piracy  committed  by  a  fo- 
reigner in  a  foreign  vessel  upon  any  vessel,  so  as  to 
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make  him  punishable  with  death,   in   as  much  as       law. 
both  vessel  and  crew  no  longer  retained  any  preten-    J^C^ 
tion  to  national  character  after  assuming  that  of  a         ?• 
pirate. 

7.  That  the  national  character  of  a  vessel  is  a 
fact  which  a  jury  may  find  upon  such  evidence  as 
will  satisfy  their  minds,  without  production  of  the 
register,  or  proof  of  its  having  been  on  board  of  her. 

8.  That  the  8th  question  is  answered  in  the  an- 
swer given  to  the  fourth  question* 

The  United  States  v.  David  Bowers  and 

Henry  Mathews. 

Certificate. — This  cause  came  on  to  be  heard  * 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States,  for  the  District  of  Georgia, 
and  on  the  questions  on  which  the  Judges  of  that 
Court  were  divided  in  opinion,  and  was  argued  by 
counsel.  On  consideration  whereof,  this  Court  is 
of  opinion,  1.  That  the  act  of  the  30th  of  April, 
1790,  entitled,  &c.  section  8th,  does  extend  to  pi- 
racy committed  by  the  crew  of  a  foreign  vessel  on 
a  vessel  exclusively  owned  by  persons  not  citizens 
of  the  United  States,  in  the  case  of  these  prisoners, 
in  which  it  appears  that  the  crew  assumed  the  cha- 
racter of  pirates,  whereby  they  lost  all  claim  to  na- 
tional character  or  protection. 

2.  That  the  8th  section  of  the  act  of  the  30th  of 
April,  1790,  entitled,  &c.  has  not  been  repealed  by  the 
8th  section  of  the  act  of  March  3, 1819,  entitled,  &c. 
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Thtf  United  States  v.  David  Bowers  and 

Henry  Mathews. 

Certificate. — This  cause  came  on  to  be  heard 
on  the  transcript  of  the  record  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Georgia,  'and 
on  the  questions  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
1.  That  it  is  competent  to  prove  the  national  charaq- 
ter  of  an  American  vessel  without  evidence  of  her 
register. 

2.  That  it  is  competent  for  the  jury  to  find  that 
the  piracy  was  committed  on  the  high  seas,  upon  evi- 
dence that  the  Asia,  at  the  time  she  was  boarded,  was 
at  anchor  in  an  open  roadstead  at  the  island  of  Bona- 
vista. 

3.  That  the  8th  section  of  the  act  of  the  30th  of 
April,  1790,  entitled,  &£•  is  not  repealed  by  the  8th 
section  of  the  act  of  March  3,  1819,  entitled,  &c. 

4.  That  each  count  in  an  indictment  is  a  substan- 
tive charge,  and  if  the  finding  conform  to  any  one  of 
them  which  in  itself  will  support  the  verdict,  it  is 
sufficient  to  give  judgment 
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(Chaucsrt  ahd  Local  Law  ) 


Stevenson's  Heirs  v.  Sullivant. 


Stevenson's 
Heirs 

V. 

gallivant* 


Previous  to  the  year  1775,  H.  S.  of  Virginia,  cohabited  with  A.  W., 
and  had  by  her  the  appellants,  whom  he  recognized  as  his  children. 
In  July,  1775,  he  made  his  will,  which  was  duly  proved  after  his 
decease,  in  which  he  described  them  as  the  children  of  himself,  and 
of  his  wife  A.,  and  devised  the  whole  of  his  property  to  them  and 
their  mother.  In  June,  1776,  he  was  appointed  a  colonel  in  the 
Virginia  line,  upon  the  continental  establishment,  and  died  in  the 
service,  having  in  July,  1776,  intermarried  with  the  mother,  and  died 
leaving  her  pregnant  with  a  child,  who  was  afterwards  born,  and 

.  named  R.  S.  After  the  death  of  H.  S.,  and  the  birth  of  his  posthu- 
mous son,  a  warrant  for  a  tract  of  military  lands  was  granted  by  the 
State  of  Virginia  to  the  posthumous  son,  R.  S.,  who  died  in  1796,  in 
his  minority,  without  wife  or  children,  and  without  having  located  or 
disposed  of  the  warrant  His  mother  also  died  before  1796.  Heldy 
that  the  children  of  H.  S.  were  not  entitled  to  the  lands,  as  devisees 
under  bis  will,  under  the  act  of  Assembly ;  nor  did  the  will  so  far 
operate,  as  to  render  them  capable  of  taking  under  the  act,  as  being 
named  his  legal  representatives  in  the  will. 

The  appellants  were  not  legitimated  by  the  marriage  of  H.  S.  with* 
their  mother,  and  his  recognition  of  them  as  bis  children,  under  the 
19th  section  of  the  act  of  descents  of  Virginia,  of  1785,  which  took 
effect  on  the  1st  of  January,  1787. 

The  appellants  were  not,  as  illegitimate  children  of  H.  S.  and  A.  W., 
capable  of  inheriting  from  R.  S.  under  the  act  of  descents  of  Vir- 
ginia, 


Appeal  from  the  Circuit  Court  of  Ohio.  This 
was  a  suit  in  Chancery,  and  the  case  upon  the  facts 
admitted  by  the  parties,  was  as  follows :  Previous 
to  the  year  1775,  Hugh  Stephenson,  of  Virginia, 
lived  and  cohabited  with  Ann  Whaley,  and  had  by 
her  the  appellants  in  this  caqse,  whom  he  recognized 
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i8to.       as  his  children.     In  July,  1775,  he  made  his  will, 

SteFeoMo't  *n  whkh  he  described  the  appellants  as  the  children 
Hein       of  himself,  and  of  his  wife  Ann.  and  devised  the 
Sullivant    whole  of  his  property  to  them,  and  to  their  mother. 
In  July,  1776,  he  intermarried  with  the  said  Ann 
Whaley,  and  died  the  succeeding  month,  leaving  her 
pregnant  with  a  child,  which  was  afterwards  bora, 
and  was  named  Richard.    The  will  was  duly  proved 
after  the  death  of  the  testator.     In  June,  1 776,  the 
testator  was  appointed  a  colonel  in  the  Virginia  line, 
upon  continental  establishment,  and  died  in  the  ser- 
vice.    After  his  death,  and  the  birth  of  Richard,  a 
warrant  for  6,666  and  two  thirds  acres  of  military 
lands,  was  granted  by  the  State  of  Virginia  to  the 
said  Richard,  who  died  in  the  year  1796,  in  his  mi- 
nority, without  wife  or  children,  and  without  having 
located  or  disposed  of  the  above  warrant     His  mo- 
ther also  died  before  the  year  1 796.     The  defendant 
claimed  the  land  in  controversy  under  John  Stephen- 
son, the  elder  paternal  uncle  of  Richard;  and  the 
appellants  having  filed  their  bill  in  the  Court  below 
to  recover  the  premises  in  question,  the  same  was 
dismissed,  and  the  cause  was  brought  by  appeal  to 
this  Court. 

Feb.  18&.  ]\|r-  Brush,  for  the  appellants,  stated,  that  the  ap- 
pellants insisted,  that,  as  representatives  of  their  fa- 
ther, Hugh,  the  warrant  in  question  ought  to  have  is- 
sued to  them.  All  the  laws  of  Virginia,  granting 
military  land  bounties,  were  passed  after  the  death  of 
Hugh  Stephenson.  The  act  which  extends  the 
bounty  to  those  who  had  died  before  any  bounty  was 
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provided,  is  that  under  which  the  warrant  issued.  If  is«o. 
assigns  the  bounty  to  the  «  kgal  representative*"  6f  ^^^9 
the  person  upon  account  of  whose  services  it  was  Heirs 
granted.  We  maintain,  that  the  term,  representor  SnUiraut 
lives,  is  used  purposely  not  to  exclude  the  heir,  but  to 
embrace  others  than  the  legal  heir,  under  the  then 
existing  laws.  It  never  could  be  intended  to  give  a 
bounty  to  elder  brothers  and  uncles,  who  might  be  in 
arms  against  the  country ;  but  to  the  immediate  ob- 
jects of  the  soldier's  attention  and  care,  whom,  by 
his  will,  he  had  appointed  to  represent  him,  or  to 
that  class  of  relatives,  among  whom  personal  pro- 
perty was  distributed  by  the  statute  of  distributions; 
certainly  more  just  and  liberal  in  its  provisions,  than 
the  feudal  course  of  descents,  by  which  real  estate 
was  cast  on  the  eldest  male  relative  in  a  collateral 
line.  But,  waving  this  point,  the  complainants  main- 
tain that  they  are  heirs  at  law  of  Richard  Stephen- 
son. AncJ  they  maintain  this  upon  two  grounds. 
First.  By  the  Virginia  law,  regulating  the  course  of 
descents,  passed  in  1785,  they  were  legitimated; 
Second.  By  the  same  law,  as  bastards,  they  were 
made  capable  of  inheriting  to  their  deceased  brother, 
on  the  part  of  the  mother. 

1.  The  ancestor  of  Richard  never  had  any  interest 
in  the  subject  that  constitutes  the  estate.  It  is  a  gra- 
tuity given  to  his  representative,  who  most  clearly 
took  as  a  purchaser,  and  the  estate  he  held,  upon  his 
decease,  passed  to  his  heirs  generally,  without  refe- 
rence to  the  channel  through  which  he  derived  it.  The 
estate  originated  under  the  laws  of  Virginia.  The 
parties  resided  in  Virginia,  until  the  establishment  of 
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1820.  the  State  of  Kentucky,  where  Richard  died.  The 
gj^^^  descent  was  cast,  either  under  the  laws  of  Virginia, 

Heirs  or  Kentucky ;  and,  in  this  respect,  they  are  the  same* 
SgiirraoL  The  act  of  1785,  provides,  that  "  where  a  man 
having  by  a  woman  one  or  more  children,  shall  af- 
terwards intermarry  with  such  woman,  such  child  or 
children,  if  recognized  by  him,  shall  thereby  be  le- 
gitimated." In  the  case  of  Rice  v.  Efford,-  and  in 
the  case  of  Sleighs  and  Strider,  cited  by  Judge  Tuck- 
er, and  given  in  a  note/  it  is  decided,  that  this  act 
includes  cases  of  births  and  marriages,  antecedent  to 
its  passage.  This  is  its  plain  and  natural  interpreta- 
tion. It  was  meant,  as  the  Judges  say,  "  to  protect 
and  provide  for  "  the  innocent  offspring  of  indiscreet 
parents,  who  had  already  made  all  the  atonement  in 
their  power  for  their  misconduct,  by  putting  the  chil- 
dren, whom  the  father  recognized  as  his  own,  on  the 
same  footing  as  if  born  in  lawful  wedlock."  It  meant 
to  put  them  on  the  same  footings  not  only  as  it  re- 
spected  their  father's  estate,  but  in  relation  to  the  es- 
tates of  each  other,  and  the  estates  of  all  their  kin- 
dred. In  both  the  cases  above  cited,  the  father  died 
after  the  act  of  1785  took  effect;  and,  in  that  point, 
the  present  case  is  to  be  distinguished  from  them.  It 
would  appear,  from  the  case  of  Rice  v.  Efford,  that 
the  Chancellor  considered  it  a  material  point,  that 
the  recognition  of  the  illegitimate  children  took  place 
after  the  act  of  1785  was  in  operation.  And  Judge 
Roane  expressly  says,  that  the  interpretation  adopt- 
ed, "  applies  to  cases  only,  where  the  father  has  died 
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posterior  to  the  passage  of  the  act."  This  observa-  1820. 
tion  of  Judge  Roane  may  properly  be  termed  an  gjj^j^ 
obiter  dictum.  The  case  before  him  did  not  require  Heirs 
that  point  to  be  decided  ;  and,  we  conceive,  that  the  SuHir Ant 
dictum  is  demonstrably  incorrect,  as  is  also  the  inti- 
mation of  the  Chancellor.  The  object  of  the  act 
was  to  "  protect  and  provide  for  the  children,"  by 
giving  them  a  complete  capacity  of  inheritance.  To 
give  them  this  title,  the  law  requires  two  facts ;  the 
marriage,  and  the  recognition  by  the  father.  But,  it 
is  said,  that  although  the  law  embraces  the  case  of  an 
anterior  marriage, the  recognition  must  be  subsequent* 
Why  this  distinction  ?  The  grammatical  construc- 
tion of  the  sentence  does  not  require  it.  The  terms* 
"  shall  afterwards  intermarry?*  are  correctly  referred 
to  the  birth  of  the  children,  not  the  date  of  the  act. 
In  relation  to  the  marriage  and  the  recognition,  the 
statute  speaks  from  the  same  time.  The  whole  struc- 
ture of  the  sentence  necessarily  connects  them.  The 
active  participle,  "  having?9  in  reference  to  the  birth 
of  the  children,  and  the  passive  participle,  "  recog- 
nized" in  relation  to  their  acknowledgment,  are  the 
only  terms  which  could  properly  be  used  to  describe 
both  anterior  and  subsequent  cases  with  reasonable 
precision.  Surely  it  would  be  a  strange  construc- 
tion, by  which  the  active  participle  is  made  to  em- 
brace both  the  past  and  future,  while  the  passive  par- 
ticiple, in  the  same  sentence,  is  confined  to  future 
cases  only !  This  can  only  be  done  by  interpolating 
the  word  hereafter,  so  as  to  make  that  part  of  the 
sentence  read,  "  such  child  or  children,  if  hereafter 
recognized  by  km"    The  object  of  the  statute  does 
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not  require,  but  absolutely  forbids  such  interpolation. 
It  was  designed,  as  the  Court  say,  in  the  case  of 
Stones  v.  Keeling,0  to  establish  the  most  liberal  and 
extensive  rules  of  succession  to  estates,  "  in  favour 
of  all,  in  whose  favour  the  intestate  himself,  had  he 
made  a  will,  might  have  been  supposed  to  be  influ- 
enced." It  operates  solely  upon  the  children,  and  it 
must  have  been  designed  to  operate  equally  upon  all 
in  the  same  situation,  whether  the  acknowledgment 
was  made  before  or  after  the  passing  of  the  act  The 
dictum  of  Judge  Roane,  evidently  grew  out  of  an 
argument  suggested  by  himself,  that  the  interpreta- 
tion adopted  by  the  Court,  might  be  considered  an 
invasion  of  private  right.  We  see  no  difficulty 
on  this  ground ;  but  if  there  were  any,  it  is  not 
remedied  by  applying  the  act  to  cases  only  where 
the  father  died  posterior  to  its  passage. 

The  possible  interest  which  children  have  in  the 
father's  property,  during  his  lifetime,  is  not  of  that 
absolute  character  which  the  legislature  cannot  con- 
trol. If  it  were,  every  change  of  the  law  of  de- 
scents, would  be  an  invasion  of  the  rights  of  ex- 
pectants under  the  existing  law.  A  descent  cast 
by  the  death  of  an  intestate,  cannot  be  disturbed  by 
subsequent  laws ;  but  that  is  no  reason  why  the  le- 
gislature should  not  change  the  law,  or  give  to  indi- 
viduals iiew  capacities  of  inheritance.  The  securi- 
ty of  existing  rights  remains  inviolable,  notwithstand- 
ing this  is  often  done.  By  the  death  of  H.  Ste- 
phenson, before  the  act  of  1785,  his  property  passed 
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to  bis  legitimate  child.  If,  under  that  act,  the  ftp-  isaa 
pellants  were  legitimated,  in  1787,  they,  thereby,  ^"****£ 
could  not  prejudice  the  rights  of  Richard.  Their  Hei» 
new  capacity  was  altogether  prospective.  From  SuiUnmt. 
that  day,  they  enjoyed  a  character  to  inherit  rights 
which  might  thereafter  accrue ;  and,  in  relation  to 
those  rights,  we  do  not  see  what  bearing  the  time  of 
their  father's  death  has  upon  the  question.  In  the 
case  of  Sleighs  v.  Strider,  W  Hall  devised  land  to 
his  son,  R.  Hall,  for  life ;  and  after  to  his  eldest  son 
and  his  heirs  forever :  but  if  no  male  issue,  to  his 
eldest  daughter  and  her  heirs.  Richard  Hall  had  an 
illegitimate  son  born  in  1776:  in  1778  he  married 
the  mother,  and  recognised  the  son  till  his  death,  in 
1796.  He  had  also  daughters  after  the  marriagt. 
It  was  determined  that  the  son  was  legitimated,  by 
the  act  of  1 785,  and  entitled  under  the  devise  from  his 
grandfather.  It  would  seem,  from  the  dictum  of 
Judge  Roane,  that  if  Richard  Hall  had  died  before 
the  1st  of  January,  1787,  the  grandson  never  could 
have  been  legitimated.  Whether  he  could  or  not, 
the  eldest  daughter  must  have  taken.  But  suppose 
that  the  grandson  had  lived  until  1788,  and,  in  the 
lifetime  of  his  father,  had  died  leaving  issue :  would 
such  issue,  or  the  eldest  daughter  of  Richard,  have 
taken  under  the  devise  ?  We  maintain  that  the  issue 
of  the  deceased  son  would  have  taken  :  from  which 
we  infer  that  the  time  of  death  is  immaterial.  The 
interpretation  of  the  Virginia  Courts  can  only  be 
made  rational  and  intelligible  by  rejecting  the  limi- 
tations suggested  by   the    Chancellor    and   Judge 
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1830.      Roane,  and  applying  the  statute  to  all  persons  within 
S^N/^   its  literal  meaning,  without  reference  to  the  time  of 

Stevenson  g 

Hein  the  recognition,  or  the  death  of  the  father.  By  this 
SaffiVant  course,  the  new  capacity,  in  all,  will  take  date  from 
the  1st  of  January,  1787,  and  will  confer  rights  from 
that  day  only ;  as  in  cases  that  have  arisen  since  the 
statute,  the  legitimate  rights  of  the  children,  born 
before  marriage,  all  take  date  from  the  marriage, 
without  any  reference  to  the  time  of  recognition,  or 
the  death  of  the  father. 

2.  We  insist  that  the  appellants,  being  the  bastard 
brothers  and  sisters  of  Richard  on  the  part  of  the 
mother,  are  his  heirs  at  law.  The  law  of  1785 
contains  this  provision:  " Bastards  also  shall  be 
Apable  of  inheriting  and  transmitting  inheritance, 
on  the  part  of  the  mother,  in  like  manner  as  if  law* 
fully  begotten  of  such  mother."  In  adopting  a  rule 
for  the  interpretation  of  this  provision,  we  insist,  in 
the  language  of  the  court,  in  the  case  of  Stones  v. 
Keeling,"  that  "  the  act  relates  to  the  disposition  of 
property  only  ;  and  proceeds  to  show  who  shall  be 
admitted  to  share  the  property  of  a  person  dying  in- 
testate, notwithstanding  any  former  legal  bar  to  a 
succession  thereto ;  and  in  that  light  the  law  ought 
to  receive  the  most  liberal  construction ;  it  being 
evidently  the  design  of  the  legislature,  to  establish 
the  most  liberal  and  extensive  rules  of  succession  to 
estates,  in  favour  of  all,  in  whose  favour  the  intestate 
himself,  had  he  made  a  will,  might  have  been  sup- 
posed to  be  influenced.9'      It  gives  to  bastards  a  full 
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and  complete  capacity  of  inheritance,  through  the      leto. 
maternal  line,  both  lineal  and  collateral.    By  nothing  stevIoMo^ 
short  of  this  can  the  terms  of  the  law  be  satisfied.       Hei™ 
It  is  said,  however,  that  the  terms  of  the  law  are    Suiiirant 
fully  satisfied  when  it  is  extended  to  inheritance  di- 
rect, between  the  bastard  and  the  mother ;  thus  ex- 
cluding collateral  descents  between  bastards  altoge- 
ther.   This  doctrine  is  founded  upon  an  entirely  er- 
roneous rule  of  construction.    It  is  assumed  that  the 
statute  being  an  innovation  upon  the  common  law, 
must  be  construed  strictly,  and  extended  only  so  far 
as  the    letter    absolutely  requires.     The  Virginia 
Courts,  in  the  cases  referred  to,  have  adopted  a  dif- 
ferent rule ;  and  a  rule  more  consonant  to  reason  and 
justice,  and  to  our  free  and  equal  principles  of  go- 
vernment   The  incapacities  of  bastards  grew  out 
of  the  feudal  system,  and  originated  in  the  disposi- 
tions of  the  feudal  lords  to  multiply  escheats  and 
forfeitures.     Most  undoubtedly  it  was  the  intention 
of  the  Virginia  legislature,  to  cut  up  the  whole  sys- 
tem root  and  branch.   If  bastards  cannot  inherit  from 
a  legitimate  brother,  they  cannot  inherit  from  each 
other.    Neither  can  they  inherit  from,  or  transmit 
inheritance  to,  uncles,  grandfathers,  or  any  collate- 
ral relative  whatever.    By  the  same  rule,  legitimate 
brothers  and  sisters  cannot  inherit  from  bastards,  or 
their  descendants.    And  if  this  be  the  case,  who 
can  say  that  bastards  are  capable  of  inheriting  "  and 
transmitting  inheritance,  on  the  part  of  the  mother, 
in  like  manner  as  if  they  bad  been  lawfully  begotten 
of  such  mother." 
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182a  Mr.  Doddridge ,  contra,  stated,  1.  that  in  examin- 

^Qwl  *ng  l^e  appellants'  claim  to  hold  the  lands  in  question, 
Heiw  ^  the  legal  representatives  of  Hugh  Stephenson, 
Suiiirant.  under  bis  will,  he  would  contend,  what  indeed  seem- 
ed to  be  admitted  on  the  other  side,  that  Richard 
Stephenson  took  by  purchase  from  the  State,  and 
that  Hugh  never  had  an  interest  in  the  subject,  legal 
or  equitable,  which  he  could  devise,  or  which  could 
pass  from  him  in  a  course  of  descents  If  this  be  so, 
it  would  certainly  follow,  that  upon  the  death  of 
Richard,  under  age  and  without  issue,  after  having 
survived  his  mother,  the  estate  passed  from  him  to 
his  heirs  general,  according  to  the  letter  of  the  act 
directing  the  course  of  descents,  as  the  appellants' 
counsel  contend,  and  without  reference  to  the  chan- 
nel through  which  he  obtained  it  But  we  shall  in- 
sist, that  according  to  the  equity  of  the  5th  section 
of  the  act  of  descents,  the  land  passed  to  the  frater- 
nal kindred 

One  of  the  laws  of  Virginia  on  the  subject  of  land 
bounties  refers  to  them,  as  having  been  "  promised 
by  ordinance  of  Convention/'  This  circumstance 
made  a  search  for  that  ordinance  necessarv.  There 
were  three  sessions  of  a  Convention  held  in  the  year 
1775.  By  an  act  of  the  last,  the  Convention  of  1776 
was  regularly  elected.  The  present  controversy  has 
had  the  effect  of  collecting  the  journals  of  both  Con- 
ventions. They  are  now,  for  the  first  time,  publish- 
ed. A  perusal  of  them  will  show,  that  the  Conventions, 
although  they  provided  for  raising  troops,  never  made 
a  promise  of  land  bounty  to  any  description  of  the  pub- 
lic forces.   Indeed,  until  they  declared  the  State  inde- 
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pendent,  they  had  asserted  no  claim  whatever  to  the  1820. 
crown  lands,  such  a  promise  would  have  appeared  ab-  ^^^ 
surd.  The  first  mention  of  a  land  bounty  will  be  found  Heir8 
in  the  acts  of  the  first  regular  General  Assembly  at  SaUfrant 
their  October  session  in  1776,  chapters  11.  and  21* 
enacted  after  the  death  of  Hugh  Stevenson.  The 
practice  of  giving  bounties  in  land  was  followed  up 
by  the  acts  of  October,  1778,  c.  46,  May,  1779, 
c  6.,  and  the  manner  of  carrying  them  into  grant 
Was  provided  for  by  the  acts  of  May,  1779,  c.  18* 
ftnd  of  October  1779,  c.  21.  But  these  laws  hav- 
ing omitted  to  provide  for  the  heirs  of  those  who 
were,  or  should  be,  lost  in  the  service,  two  others 
were  passed.  By  the  first  a  promise  was  made  to 
the  officers  and  soldiers,  then  living,  in  these  words : 
"  and  when  any  officer,  soldier,  or  sailor,  shall  home 
fallen,  or  died  in  the  service,  his  heirs  or  legal  repre- 
sentatives shall  be  entitled  to,  and  receive,  the  same 
quantity  of  land  as  would  have  been  due  to  such 
officer,  soldier  or  sailor,  respectively,  had  he  been 
living."*  The  second  is  in  the  following  words, 
(comprehending  the  case  of  H  Stevenson  :)  ''  That 
the  legal  representatives  of  any  officer,  on  continen- 
tal or  State  establishment,  who  may  have  died  in 
the  service,  before  the  bounty  in  lands  promised  by 
this  or  any  former  act,  shall  be  entitled  to  demand 
and  receive  the  same  in  like  manner  as  the  officer 
himself  might  have  done  if  living.  It  is  observable, 
that  the  latter  act  only  respects  the  heir  of  an  officer 
who  had  fallen  before  any  land  bounty  was  promised 

a  Chan.  Rev.  Code,  112. 
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is^o.      to  any  person  ;  whereas  the  former  is  an  encourage* 
Si  ,    ment  held  out  to  the  living  officer,  soldier,  and  sailor, 

Heirs      &c.  By  the  latter  act,  it  is  evident  that  the  bounty  con- 
SttiUranu    ferred  by  it  was  not  given  to  those  who  died  before 
any  bounty  was  provided ;  nor  to  the  legal  represen- 
tatives of  those,  on  account  of  whose  services  thq 
same  was  given,  as  such.     The  bounty  is  directly 
given  to  the  legal  representative  for  the  loss  of  an  an- 
cestor ;  and  is  so  much  as  the  father  would  have  been 
entitled  to  had  he  lived  or  fallen  in  the  service,  &c* 
Here,  if  the  heir  took  quasi  heir,  the  debts  of  his 
ancestor  might  sweep  the  gift  away.    The  differ- 
ence between  pay  and  bounty  cannot  well  be  over- 
looked.    The  first  is  a  vested  estate,  and,  as  such, 
subject  to  debts  and  legacies.     Bounties  to  the  wi- 
~      dow  or  heir,  are  in  the  nature  of  compensation,  or 
of  gratuities  for  a  loss,  and  are  taken  directly  from 
the  hand  that  gives.     Hugh  Stevenson  had  not, 
at  the  time  of  his  death,  even  a  promise   of  the 
bounty  in  question,  nor  of  any  other  bounty.     His 
services  entitled    him   to  his  pay  and  subsistence 
alone. 

It  is  difficult  to  comprehend  what  is  meant  by  the 
opposite  counsel,  when  he  speaks  of  those  "  whom 
by  his  will  he  had  appointed  to  represent  him,  or  to 
that  class  of  relations  among  whom  personal  proper- 
ty was  distributed  by  the  statute  of  distributions." 
As  to  the  statute  of  distributions,  it  is  enough  to  say, 
that  then,  as  well  as  now,  it  no  more  embraced  a 
bastard  than  the  feudal  law  of  descents.  And  as  to 
the  terms  "  appointed  by  his  will  to  represent  him," 
if  they  mean  any  thing,  they  mean  the  persons  te 
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whom  the  party  had  devised  the  property  in  question.  isao. 
But  could  Hugh  Stevenson  devise  the  property  in  Stevenson's 
question  ?  Real  estate  in  Virginia  was  never  devi-  Heiri 
sable  at  the  common  law.  In  1776,  the  English  Suiiitaafc 
statute  of  wills  was  in  force.  Under  that  statute, 
those  only  who  were  seised,  could  devise.  The  con- 
struction of  that  statute  was  the  same  in  England 
and  Virginia.  Those  lands  only,  which  the  testa- 
tor had  at  the  time  of  making  his  will,  could  be  de- 
vised. The  Virginia  statute  of  wills  empowers  a 
party  to  devise  such  estates,  real  or  personal,  as  the 
party  hath,  "  or  at  the  time  of  his  death  shall  have," 
&c.  This  statute  passed  in  1785,  and  began  its  ope- 
ration on  the  1st  of  January,  1787.  It  is,  then,  ob- 
vious that  the  appellants  cannot  claim  as  devisees, 
neither  at  the  common  law,  nor  under  the  English 
statute  of  wills ;  nor  even  under  the  Virginia  statute 
of  wills,  if  it  had  been  then  in  force ;  because  nei- 
ther at  the  time  of  making  his  will,  nor  at  the  time 
of  his  death,  had  the  testator  any  interest  in  the  pre- 
mises. 

2.  The  appellants  claim  as  heirs  at  law  to  Rich- 
ard, under  the  19th  and  18th  sections  of  the  act  di- 
recting the  cause  of  descents.  The  19th  section  is 
in  these  words  :  "  Where  a  man  having,  by  a  wo- 
man, one  or  more  children,  shall  afterwards  inter- 
marry with  such  woman,  such  child  or  children,  if 
recognized  by  him,  shall  be  thereby  legitimated."  The 
issue  also  in  marriages  deemed  null  in  law,  shall, 
nevertheless,  be  legitimate.  And  the  18th  section  is 
in  these  words :  "  In  making  title  by  descent,  it 
shall  be  no  bar  to  a  party  that  any  ancestor  through 
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X820.      whom  he  derives  his  descent,  was,  or  shall  have  been, 

8terens<m's  an  a^eD*    Bastards  also  shall  be  capable  of  inherit- 

Heiri      jDg  or  transmitting  inheritance  on  the  part  of  their 

goiitaat    mother,  in  like  manner  as  if  lawfully  begotten  of 

such  mother." 

In  the  construction  of  statutes  no  authority  need 
be  quoted  for  the  following  rules  of  interpretation. 
1  st  AH  the  acts  passed  at  any  one  session  of  a  legis- 
lative body  are  to  be  taken  together  as  one  act. 
2d.  Consequently,  the  same  words  or  phrases,  as 
often  as  they  occur,  are  to  be  construed  to  have  the 
same  meaning  when  that  can  be  given  them  without 
gross  violation  of  the  sense.  3d.  The  acts  of  the 
same  session,  made  in  pari  materia,  are  to  be  taken 
together  as  one  act.  The  marriage  act,  the  act  of 
descents,  the  statute  of  wills  and  distributions,  and 
the  act  respecting  dower,  were  made  in  pari  materia. 
Marriage  is  the  source  of  all  legitimate  birth,  and, 
as  such,  the  cause  of  dower,  of  descents,  and  of 
distributions.  These  laws  have  extraordinary  claims 
to  be  considered  as  one  statute.  They  were  com- 
piled at  the  same  time,  by  the  same  committee, 
composed  of  the  ablest  lawyers  and  civilians  of  their 
country— enacted  at  the  same  session  of  the  same 
legislative  body,  in  the  same  year,  (1785;)  and, 
lastly,  all  went  into  operation  at  the  same  time,  on 
the  1  st  of  January,  1 789.  They  will  be  found  to 
contain  a  complete  code  for  the  government  of  do- 
mestic relations,  without  any  contradictions  or  dis- 
crepancies. These  four  statutes  contain  164  sec- 
tions ;  in  almost  every  one  of  which  the  future  verb 
shall  occurs,  and  in  all  of  which,  with  the  exception 
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of  the  7th  section  of  the  marriage  act,  (which  con*      1820. 
firms  past  irregular  marriages,)  its  future  operation  stcrenwT 
cannot  be  disputed,  nor  never  has  been  disputed.  Heir» 

With  the  rules  of  construction  already  stated,  and  Sulli/ant 
this  view  of  {he  four  statutes,  we  will  proceed  to 
show,  that  the  appellants9  construction  of  the  19th 
section  is  incorrect  And  this,  1st,  on  principle, 
and,  2dly,  on  authority.  First.  The  rules  of  con- 
struction entitle  as  to  give  to  the  verb  shall,  in  this 
section,  the  same  meaning  intended  whenever  it  oc- 
curs in  any  of  the  statutes.  If  the  legislature  had 
intended  to  confer  legitimacy  on  those  recognized  be- 
fore the  1st  of  July,  1787,  they  certainly  would  have 
left  us  nothing  for  construction.  They  would  not 
have  been  less  cautious  than  in  the  preceding  section 
they  bad  shown  themselves  on  a  less  important  sub- 
jec ;  "  is  or  hath  been  an  alien,"  &c.  Again  ;  it  is 
the  obvious  policy  of  a  just  legislature,  that  this  act 
should  operate  prospectively,  not  retrospectively. 
Words  which  might  bear  both  constructions,  ought 
to  be  expounded  according  to  that  policy ;  to  give  a 
statute  a  retroactive  effect  without  evident  necessity, 
is  inconsistent  with  this  policy.  To  give  to  this  act 
an  operation  upon  past  births  and  marriages,  is  to 
carry  the  liberality  of  construction  far  indeed.  But 
to  cause  it  to  operate  on  the  past  recognitions  of  the 
father  who  is  dead,  before  the  commencement  of  the 
statute  itself,  would  be  unjustifiable.  The  principle 
of  the  law  is,  that  after  marriage,  the  father,  if  he 
pleases,  may  render  his  children  legitimate.  Legiti- 
mation, in  this  view,  is  the  effect  of  the  father's 
agreement ;  an  effect  of  which  he  must  be  sensible! 
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1820.       to  make  it  his  act.     It  is  easy  to  conceive  of  cases 
Stevenson's  m  which  a  father,  willing  to  soothe  his  wife,  and 

Hcir8  make  the  best  of  his  case,  might  be  brought  to  say 
SttiiiTmnt.  that  her  children,  born  before  their  marriage,  were 
his,  at  a  time  when  such  acknowledgment  would 
have  no  legal  effect  whatever;  but  who,  with  the 
provisions  of  this  statute  before  him,  would  make 
such  an  acknowledgment ;  an  acknowledgment  which 
would  make  the  child  his  heir,  and  pledge  him  to 
the  mother  and  the  world  to  provide  for  it  as  such; 
To  construe  the  act  as  having  a  retrospective  effect 
on  past  recognitions,  would,  therefore,  be  against 
the  general  policy  of  legislation ;  contrary,  often,  to 
the  wish  of  a  deceased  individual ;  and  might  be  pro- 
ductive of  much  injury  to  private  rights. 

But,  it  is  said,  that  the  possible  interest  which 
children  have  in  the  property  of  their  father  in  his 
life  time,  is  not  of  that  absolute  character  which  the 
legislature  cannot  control.  This  is  admitted,  and  the 
statute  of  descents  is  an  exercise  of  such  a  control.  But 
the  new  rule  of  descents  created  by  that  act,  is  known 
to  the  proprietor  in  his  life  time,  and  if  that  pleases  him 
not,  the  statute  of  wills,  of  the  same  date,  is  placed  in 
his  hands,  and  enables  him  to  control  the  act  of  de- 
scents. Again  ;  it  is  a  maxim  that  nemo  est  hares 
viventis.  In  life,  the  relation  of  father  and  child 
exists  between  legitimates,  but  not  between  illegiti- 
mates. The  relation  of  ancestor  and  heir,  presump- 
tive or  expectant,  may  exist  while  the  former  is  still 
living.  But  the  legal  relation  of  ancestor  and  heir 
never  does  exist  until  the  death  of  the  father.  The 
moment  the  eyes  of  the  father  are  closed  in  death,  is 
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that  in  which  this  legal  relation  begins  to  exist,  and      )8ta 
from  that  time  it  becomes  unalterable.     So,  after  his  stew£on*s 
decease,  Hugh  Stephenson  became  ancestor  to  Ri-      H®U1 
chard  in  ventre  sa  mere ;  but  not  the  ancestor  of  the    Suffiyanu 
appellants. 

To  examine  the  19th  section  upon  authority.  The 
eases  of  Rice  el  aL  v.  Efford  et  al.m  and  of  Stones 
v.  Keeling,  and  Hughes  v.  Striker/  are  all  that  bear 
upon  the  subject  The  only  question  which  seemed 
to  create  much  difficulty  in  those  cases  was,  whether 
births  and  marriages,  before  the  act,  were  embraced 
by  it  ?  and  the  decisions  are,  that  such  births  and 
marriages  are  embraced,  where  the  children,  born 
before  wedlock,  had  been  recognized  by  the  father, 
after  the  1st  of  January,  1 787.  But  this  is  said  to 
be  nothing  more  than  an  obiter  dictum  of  Judge 
Roane.  But  we  regard  it  as  the  reasoning  of  the 
Court,  given  by  the  only  Judge  who  gave  any  reason 
for  the  decision.  A  decision,  that  marriages  and  births, 
before  the  act,  are  embraced  by  its  provisions,  be- 
cause the  recognition  took  place  after  the  act  was  in 
force,  is  plainly  a  decision,  that,  but  for  the  subse- 
quent recognition,  prior  marriages  and  births  could 
not  be  considered  as  within  the  act.  These  cases 
furnish  good  authority  for  applying  the  7th  section 
of  the  marriage  act,  to  marriages  contracted  before^ 
but  existing  on  the  1st  of  January,  1787;  and  for 
substituting  the  words  "  hath  been,"  in  the  act  of 
descents  respecting  aliens,  for  the  words  "  shall  have 
been."  If  this  be  correct,  both  those  provisions  will 
accord  with  the  residue  of  the  acts  containing  them, 

a  3  Henn.  *  Munf.  225.  b  lb. 
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and  with  the  act  concerning  dower,  and  the  statute 
of  wills  and  distributions.  The  operation  of  all, 
will  then  be  prospective. 

The  statute  of  descents  shows,  that  wherever,  in 
adopting  the  civil  law,  its  framers  meant  to  exceed  or 
fall  short  of  its  provisions,  they  have  done  so  in  ex- 
plicit terms.  By  the  civil  law,  the  marriage  of  the 
parents  legitimated  the  children  previously  born, 
without  the  father's  recognition/  This  legitimation 
was  the  subject  of  the  famous  proceeding  at  the  par- 
liament of  Merton.  The  ecclesiastics  there  demand- 
ed, that  the  marriage  of  the  parent  should  legitimate 
the  children;  to  which  the  barons  returned  their 
memorable  answer :  "  Nolumus  leges  Anglic*  mti- 
tari.*n  The  common  lawyers  of  England,  therefore, 
would  not  agree  to  adopt  the  civil  law  in  this  parti- 
cular. But  the  common  lawyers  of  Virginia,  who 
compiled  the  act  of  1 785,  determined  to  adopt  the  civil 
law  in  this  particular,  sub  mo&o ;  that  the  marriage 
of  the  parents  should  legitimate  the  children,  pro- 
vided tlie  father  should  afterwards  recognize  them.  It 
is  contended,  on  the  other  side,  that  this  recognition 
is  nothing  more  than  statutory  evidence  of  the  fact, 
which  might  be  otherwise  proved,  and  is  not  of  itself 
a  substantive  provision.  If  this  argument  be  correct, 
then  by  the  common  and  civil  law  a  bastard  must 
always  have  been  the  heir  of  his  natural  father,  pro- 
vided the  identity  of  that  natural  father  could  be 
proved.     But  as  we  know  that  the  mother,  both  by 


a  1  Bl.  Comm.  455.    Just.  Inst.  I.  1.  tit.  11.  $.  13. 
b  1  Bl.  Comm.  455. 
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the  common  and  civil  law,  was  always  a  competent       1820. 
witness  to  establish  the  fact  of  the  father's  identity,  and  sterenson** 
yet  never  resorted  to  for  the  purpose  of  making  her      Hci™  ' 
child  heir  to  the  father,  we  have  a  right  to  conclude,    Sultirant 
that  the  recognition  required  by  thfe  statute,  Ls  some- 
thing more  than  mere  evidence  of  the  fact. 

3*  The  appellants  claim  as  heirs  of  Richard  Ste- 
venson, under  the  18th  section,  and  in  support  of 
this  claim  they  contend,  that  the  terms,  "  inheriting  x 
or  transmitting  inheritance  on  the  part  of  the  mother, 
in  like  manner  as  if  they  had  been  lawfully  begotten 
of  such  mother,"  confer  a  capacity  to  inherit  and 
transmit  inheritance  in  the  ascending  as  well  as  de- 
scending line,  and  also  from  and  among  collaterals. 
Their  doctrine  amounts  plainly  to  this  :  that  by  the 
true  construction  of  the  second  member  of  the  18th 
section,  bastards  are  made  the  legitimate  children  of 
their  mothers,  at  least  for  the  purposes  of  inheritance. 
<  In  expounding  the  statute  of  descents,  it  has  been 
justly  remarked  by  Judge  Tucker,  that  the  framers 
of  it  were  eminent  sages  of  the  law,  and  complete 
masters  of  its  technical  terms.  This  being  the  case, 
it  would  be  reasonable  to  look  for  the  same  technical 
language,  in  all  cases  where  the  same  thing  was  in- 
tended. When  in  the  19th  section  of  the  act  of  de- 
scents, and  also  in  the  marriage  act,  they  remove  from 
certain  classes  of  bastards  all  the  disabilities  under 
which  they  laboured,  they  employ  that  legal  term 
which  conveys  their  meaning  clearly,  and  leaves  no- 
thing for  construction.  They  say  they  shall  be  "  legiti- 
mate," not  that  they  shall  be  capable  of  inheriting 
"  on  the  part  of  their  mothers  and  fathers ;"  leaving 
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1820.      us  to  inquire  after  the  extent  of  the  capacity.     The 
Ste^eMonC  *aw  ^^^  them  to  change  characters.     They  cease 

Heirs  to  be  bastards,  and  become  the  legitimate  children 
Snilirant.  of  their  father  and  mother.  The  consequences  of 
their  legitimacy  follows.  They  have  father  and  mo* 
ther,  sisters  and  brothers,  uncles  and  aunts,  with  an 
universal  capacity  of  inheriting  and  transmitting 
inheritance.  The  1 8jth  section  immediately  preced- 
ing, if  it  had  been  intended  to  make  bastard  children 
the  legitimate  offspring  of  their  mothers,  would  have 
followed  the  same  language,  and  would  have  left  no- 
thing to  interpretation.  That  section  would  have 
read  thus :  "  In  making  title  by  descent,  it  shall  be 
no  bar  to  a  party,  that  any  ancestor  through  whom 
he  derives  his  descent  from  the  intestate,  is,  or  hath 
been  an  alien  or  a  bastard.  Bastards  also  shall  be 
considered  in  law  as  the  legitimate  children  of  their 
mother."  The  19th  section,  like  the  marriage  act, 
gives  no  new  capacities  to  bastards  as  such.  They 
make  certain  persons  of  that  description  legitimate, 
and  the  capacities  of  legitimacy  follow  of  course. 
They  inherit  to  both  parents,  not  as  bastards,  but  as 
their  legitimate  offspring. 

The  second  proposition  of  this  argument  is,  that 
all  the  disabilities  of  bastardy  are  of  feudal  origin. 
With  us  it  is  of  Saxon  origin.  The  term  bastard 
being  derived  from  a  Saxon  word,  importing  a  bad, 
or  base,  original.  The  disabilities  of  bastardy  are 
the  same  under  the  civil  as  under  the  common  law, 
and  in  all  ages  and  nations.0    He  has  no  ancestor ; 

a  Rees'  Cyclopedia,   art.   Bastard.     Cooper's  Just.  Inst.  37. 
1  Bac.  Abr.  510. 
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uo  name ;  can  inherit  to  nobody,  and  nobody  to  him ;      i82a 
can  have  no  collaterals  nor  other  relatives  except  r,v^v^w 

oterenBoo't 

those  descended  from  him.      He  can  have  no  sur-       Heii* 
name,  until  gained  by  reputation.   This  is  the  origin    suiihrant. 
of  new  families.     He  is  the  propositus  by  common 
law.     But  by  the  civil  law  be  can  inherit  his  mo- 
ther's estate/     She  is,  therefore,  the  propositus  of 
the  civil  law.     Collaterals  descended  from  a  male 
relative  are  by  the  civil  law  termed  agnati;  those  de- 
scended from  a  female  relative  cognati.*    In  a  note 
to  Cooper's  Justinian,  which  I  take  to  be  from  the 
pen  of  Sir  Henry  Spelman,  it  is  said  that  illegiti- 
mate children  can   have    no  agnati — Quia  neque 
gentem  neque  familiam  habent.      If  for  this  rea- 
son they  can  have  no   agnati,  it  follows  that  they 
can  have  no  cognati ;  and  this  is  the  reason  of  Jus- 
tinian's broad  proposition,  that  bastards  can  have  no 
collaterals ;  which  is  our  doctrine  in  this  case. 

It  is  admitted  that  the  18th  section  does  not  give 
legitimacy  except  specially  for  inheritance  ;  that  is, 
it  removes  that  incapacity,  and  no  other  :  finding  and 
leaving  them  bastards.  Now,  there  are  no  other  dis- 
abilities except  the  incapacity  to  inherit  or  to  hold  a 
church  dignity  .d  And  since  these  dignities  do  not  exist 
in  the  United  States,  if  it  had  been  the  intention  of  the 
legislature  to  place  the  bastard  on  the  footing  of  a 
lawful  child  of  his  mother,  for  the  purposes  of  inhe- 
ritance, and  thus  to  admit  him  among  collaterals  in 
her  line,  it  is  inconceivable  why  they  should  not  have  * 

a  2BL  Comm.  247.  b  Cooper's  Just.  Inst.  561. 

C  Cooper's  Just.  Inst.  661,  note,     d  1  Bl.  Comm,  459, 
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1820.  said  at  once,  that  bastards  shall  be  considered  in  law 
Jt^wi  the  legitimate  children  of  their  mother.  Instead  of 
Hein  which,  they  have  used  a  technical  term,  ex  parte  ma^ 
Suiiirant  terna  ;  which  in  the  civil  law  is  constantly  opposed 
to  this  other  term,  ex  tinea  materna.  The  first  im- 
porting a  capacity  of  lineal  inheritance ;  the  other, 
that,  and  collateral  inheritance  also.  Neither  by  the 
common  nor  civil  law  could  she  inherit  to  her  child, 
even  chattels ;  she  is  not  mother  for  inheritable  pur- 
poses by  either  code ;  and  the  18th  section  has  given 
her  no  inheritable  blood  of  her  child.  Being  incapa- 
ble of  inheriting  herself,  she  cannot  give  inheritance 
to  a  legitimate  child  by  the  civil  law ;  because,  by 
one  of  its  canons,  the  child  can  never  succeed  by  re-» 
presentation  or  succession,  where  the  pareat  coukj 
not. 

So  far,  therefore,  is  the  assertion,  that  the  heritable 
disabilities  of  bastardy  are  of  feudal  origin,  from  be- 
ing correct,  that  they  were  known  and  enforced 
from  time  immemorial  in  all  nations ;  were  known 
and  enforced  in  England,  before  the  Norman  sat  foot 
there.  The  Ecclesiastics  at  Merton  did  not  de- 
mand of  the  king  that  bastards  should  inherit  even 
to  their  mother.  They  simply  demanded,  that  by 
the  intermarriage  of  their  parents  they  should  be- 
come legitimate  ;  which  was  refused. 

But  it  is  contended  by  the  appellants'  counsel,  that 
m  the  words,  «*  in  like  manner  as  if  lawfully  begotten 
of  such  mother,"  apply  as  well  to  collateral  as  lineal 
inheritance.  But  what  is  that  which  a  bastard  has 
capacity  to  do, c<  in  like  manner  as  if  lawfully  begot- 
ten of  his  mother  ?"    The  answer  is  in  the  words  of 
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the  statute,  "  of  inheriting  and  transmitting  inherit-       isso. 
ance  on  the  part  of  his  mother."  Stevenson's 

But,  we  insist,  that  although  Richard  Stevenson,       Heiw 
the  son,  took  by  purchase  from  the  State ;  yet  he    SniUrmnt. 
took  quasi  heir,  to  hold  as  such  to  the  use  of  his 
male  ancestry,  under  the  equity  of  the  5th  section  of 
the  act  of  descents :  u  Provided,  nevertheless,  that 
where  an  infant  shall  die  without  issue,  having  title 
to  any  real  estate  of  inheritance  derived  by  purchase 
or  descent  from  the  father ;  neither  the  mother  of 
such  infant,  or  any  issue  which  she  may  have  by  any 
person  other  than  the  father  of  such  infant,  shall 
succeed  to,  or  enjoy  the  same,  or  any  part  thereof, 
if  there  be  living  any  brother  or  sister  of  such  infant 
on  the  part  of  the  father,  or  any  brother  or  sister  of 
the  father,  or  any  lineal  descendant  of  either  of 
them."     The  principle  of  this  section  4s,  that  the 
estate  which  came  from  a  male  ancestor,  shall  return 
te  his  stock.     The  principle  of  the  6th  section,  im- 
mediately following  it,  is  the  same ;  that  the  estate 
which  came  from  a  female  ancestor,  shall  return  to 
her  stock.     It  is  admitted,  that  the  case  of  Richard 
Stevenson  is  not  within  the  letter  of  the  5th  sec- 
tion ;  but  is  it  not  within  the  equity  of  it  ?     The 
estate  came  not  from  the  father  by  descent,  or  by 
gift ;  but  in  equity  we  may  pursue  the  consideration 
of  the  grant,  and  have  a  right  to  inquire,  whether 
that  consideration  was  furnished  in  common,  by  the 
paternal  and  maternal  kindred ;  and,  therefore,  ought 
to  pass  to  both  lines.     The  consideration  of  the  grant 
to  Richard  Stevenson,  is  his  father's  military  ser- 
vice, and  his  death  in  that  seryice.    Loss  is  a  valua- 
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\ 
iaso.       ble  consideration  for  a  grant,  and  the  grant  ought,  in 

sJ^^»§  consequence,  to  be  made  to  the  heir  of  the  familj 
Heirs  suffering  the  loss.  A  military  bounty  is  in  the  na- 
SuUivant  ture  of  compensation  for  a  loss,  or  of  a  gratuity  for 
services.  It  is  intended  to  supply  to  a  family,  as  far 
as  the  liberality  of  the  country  can  supply  the  placQ 
of  a  lost  member.  They  are  intended  to  avail  the 
heir  in  his  pecuniary  concerns  to  the  extent  to  which 
it  is  supposable  his  father's  labour  might  have  avail- 
ed him  bad  he  lived.  In  this  view,  therefore,  the 
l^ounty,  given  by  law  to  the  heir,  is,  in  equity,  a  pa- 
ternal estate,  and  should  descend  and  pass  to  the 
paternal  kindred,  in  exclusion  of  the  maternal. 

The  .Attorney- General,  on  the  same  side,  contend- 
ed, that  the  appellants  were  not  entitled,  either  as 
legal  representatives  of  Hugh,  or  as  heirs  of  Richard 
Stevenson. 

1.  The  appellants  were  not  the  legal  representa- 

■ 

tives  of  Hugh  Stevenson ;  for  legal  representatives 
are  those  whom  the  law  appoints  to  stand  in  a  man's 
place,  and  such  was  not  the  case  of  the  appellants. 
The  law  recognized  no  connexion  between  them 
and  Hugh  Stevenson. 

But,  it  is  objected,  that  the  father  had  made  them 
his  legal  representatives  by  his  will.  This  admits  of 
various  answers :  but  one  is  sufficient,  that  the  will 
was  a  nullity ;  it  was  revoked  by  the  subsequent 
marriage  and  birth  of  a  child."  Neither,  therefore, 
by  -operation  of  law,  nor  by  any  act  of  Hugh  Ste- 

a  Wilcocks  r.  Rootes,  1  Wash.  Rep.  140. 
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venson,  does  it  appear  that  the  appellants  were  his      isto. 
legal  representatives.  ^T^^^^ 

°  r  Stevenson  • 

2.  Neither  could  they  inherit  as  heirs  to  Richard      Heirs 
Stevenson ;  for,  being  natural  children,  there  was    suiiivaat 
no  common  blood  between  them. 

It  is  again  objected,  that  they  were  legitimated  by 
the  19th  section  of  the  law  of  descents.     But  this 
clause  has  received  a  judicial  exposition  by  the  high- 
est Court  of  the  State,  in  which  the  law  was  passed, 
and  is  now  the  settled  law  of  that  land.     In  the  cases 
of  Rich  v.  Efford,*  and  Sleighs  v.  Strider,'  the  Court 
of  Appeals  of  Virginia  decided,  that  the  act  applied  to 
cases  of  prior  births  and  marriages ;  but,  that  to 
give  it  an  application,  the  father  must  have  been  in 
life  after  the  passage  of  the  act.     In  this  case,  the 
father  had  died  more  than  ten  years  before  the  act 
took  effect,  and,  consequently,  the  case  at  bar  is  not 
within  its  operation.     But,  it  is  said,  that  the  Court 
of  Appeals  were  right  in  extending  the  law  to  cases 
of  births  and  marriages  antecedent  to  the  act ;  but 
they  were  demonstrably  wrong  in  declaring,  that  the 

act  applied  to  cases  only  in  which  the  father  had 
died  posterior  to  the  act.  To  which  we  answer,  that 
the  precedent  cannot  be  divided  ;  if  it  is  to  have  the 
authority  of  a  precedent,  it  must  be  taken  altogether ; 
it  cannot  be  entitled  to  the  authority  of  a  precedent 
so  far  as  it  favours  the  opposite  side,  and  be  open  to 
dispute  so  far  as  it  destroys  their  position.  It  has 
been  the  settled  law  of  Virginia,  since  the  year 
1805;  for  it  was  then  that  Sleighs  v.  Strider  was 

a  3  Henn.  *  Munf.  2*5.  b  Id.  229.  note. 
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decided,  and  though  its  correctness  may  have  been 
originally  doubtful,  yet  extreme  inconvenience  fol- 
lows the  disturbance  of  a  rule  of  property  which 
has  been  so  long  settled ;  and  that  this  argument  ab 
incomenienti,  was  of  great  weight  in  the  estimation 
of  the  Court  of  Appeals  itself,  may  be  seen  from  the 
proposition  to  reconsider  the  decision  of  that  Court 
in  the  celebrated  case  of  Tomlinson  and  Delland, 
The  original  decision  in  that  case,  which  subjected 
the  succession  to  personal  property,  to  the  feudal 
principle,  which,  in  relation  to  lands,  respected  the 
blood  of  the  first  purchaser,  had  been  made  in  1801. 
It  having  produced  great  excitement  in  the  State, 
and  being  very  generally  disapproved,  a  reconsidera- 
tion was  most  strenuously  pressed  in  1810,  nine 
years  only  after  the  original  decree ;  but  a  majority  of 
the  Court  was  of  the  opinion,  that  the  inconvenience 
of  overthrowing  what  was  already  considered  as  a 
settled  rule  of  property,  was  too  great  to  be  encoun- 
tered, even  if  the  decision  were  erroneous  at  first.  It  is 
true,  that  they  thought  the  decision  called  for  by  the 
stern  language  of  the  law ;  but  from  one  of  the  Judges 
this  opinion  was  wrung  with  such  manifest  reluctance, 
that  it  was  believed  he  would  have  come  to  a  diffe- 
rent result  had  the  question  heen  res  Integra.  Here 
the  rule  having  been  settled,  the  Court  will  say  how 
far  it  ought  now  to  be  considered  as  the  settled  law 
of  the  State. 

If,  however,  these  precedents  be  open  to  question 
at  all,  they  are  open  throughout;  and  if  the  Court  of 
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Appeals  erred  at  all,  it.  was  not  in  limiting  the  opera-      isso. 
tion  of  the  law  to  cases  in  which  the  father  has  died  g^CJJi 
since  the  act  took  effect,  but  in  extending  it  to  cases      Hairs 
of  births  and  marriages  which  happened  anterior  to   s«nii»ak 
the  passage  of  the  law.    This  law  took  effect  on 
the  1st  of  January,  1 787.    The  births,  the  marriage, 
the  recognition,  and  the  death  of  the  father,  had  aft 
occurred  in,  and  prior  to  August,  1776.     Had  the, 
legislature  of  Virginia  the  right  to  pass  a  retrospec- 
tive law  ?    The  Court  of  Appeals  said  not,  in  the 
cases  of  Turner  v.  Turner's  executors/  Elliott  v.  Ly- 
ell,*  and  the  Commonwealth  v.  Hewitt/  Even  where 
it  has  been  attempted  to  apply  a  new  remedy  to  pre* 
existing  rights,  it  is  said  the  language  must  be  irre- 
sistibly clear,  or  the  Court  will  not  give  it  such  re- 
trospective operation. 

Does  the  language  of  this  act  clearly  intend  to 
operate  on  pre-existing  facts  ?  on  pre-existing  mar- 
riages and  births  ?  We  contend  that  it  does  not.  In 
the  case  of  the  Commonwealth  v.  Hewitt,  before 
cited,  Judge  Roane,  in  resisting  the  retroactive  effect 
of  the  law,  founds  himself,  in  a  great  measure,  on 
the  general  nature  of  laws,  as  prospective,  and  on  the 
time  assumed  by  the  act  itself  for  the  commencement 
of  its  operation,  from  and  after  the  pas^flg  thereof. 
Both  considerations  concur  here,  with  this  farther 
circumstance  in  favour  of  this  law,  that  while  it  has 
(in  the  original  act)  the  usual  clause,  "  This  act 
shall  commence  in  force  from  and  after  the  passing 
thereof,9'  a  subsequent  and  distinct  law  was  passed 

a  1  Wash.  Rep.  139.  6  3  Call.  Rep.  26!>. 
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1850/     to  fcu$pend  its  operatibn  until  the  1st  of  January, 
<;ftv^r    1 787.    Again  :  this  act  commences  with  a  general 

Stevenson's     _     .         .  .  „  L  .      *    mm 

Heirs  declaration,  most  unequivocally  prbspective.  The 
Suiiirant  first  clause  is,  "  be  it  enacted  by  the  general  assem- 
bly, that  henceforth,  when  any  person  having  title/ 
&C;*  According  to  settled  rules  of  construction 
therefore,  the  force  of  this  expression,  henceforth; 
Hihs  through  every  subsequent  clause.  The  19th 
section  iindir  consideration  ought  to  be  read  thud: 
"  B6  it  enacted  that,  henceforth,  [that  is,  after 
the  1st  of  January,  1787,]  where  a  man,  having  by 
a  woman,  one  or  more  children,  shall,  afterwards^ 
intermarry  with  such  woman,  such  child  or  chil- 
dren, if  recognized  by  him,  shall  thereby  be  legiti- 
mated.9' Is  this  language  so  irresistibly  retrospective/ 
in  relation  to  the  date  of  the  law,  that  the  Court 'is 
constrained  to  give  it  that  construction  ?  Is  it  not, 
on  the  contrary,  so  obviously  future  and  prospective, 
that  it  requires  subtility  and  violence  to  wrest  it  to  a 
retrospective  meaning  ?  The  verbs  which  indicate 
the  acts  that  are  to  produce  the  effect  of  legitimation, 
are  in  the  future  tense.  It  is  insisted,  therefore,  that 
the  clause  has  no  application  to  any  case,  but  to  one 
in  which  all  the  facts  oh  which  it  is  to  operate,  shall 
happen* riffir  its  passage;  the  birth  of  the  children, 
the  marrihge,  and  the  recognition.  It  is  true,  that  in 
speaking  of  the  children,  the  present  participle  is 
used,  u  httving  one  or  more  children."  But  the  pre- 
sent tense  of  thi»  participle  relates,  not  to  the  time 
of  passing  the  slot,  but  to  the  time  of  the  marriage, 
"  having,"  at  the  time  of  the  marriage,  u  one  or  more 
children."  This  is  not  a  new  use  of  the  present  tense ; 
grammarians  tell  us  that  the  present  tense  is  occasion- 
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ally  used  to  point  at  the  relative  time  of  a  future  action,  isso. 
The  true  reading  of  this  part  of  the  act  is  this,  y**'^? 
"  where"  (i.  e.  iu  all  cases,  hereafter,  in  which)  "  a  Heia 
man  shall  marry  a  woman,  having  by  him,  at  the 
time,  one  or  more  children."  Thus,  the  participle, 
although  present  at  the  time  of  the  marriage,  is  future 
in  relation  to  the  passage  of  the  act  This  is  no 
UQiisual  application  of  this  participle ; — if  I  say,  "  if 
a  man  shall  go  to  Rome,  and  having  a  dagger  in  his 
hand,  shall  strike  it  to  the  heart  of  the  Pope :"  the 
present  participle  is  properly  used  in  it ;  it  is  present 
in  relation  to  the  action  with  which  it  stands  connect- 
ed, though  future,  in  relation  to  the  time  of  speaking. 
So  the  present  participle  here  is  present  in  refer- 
ence to  the  act  with  which  it  clearly  stands  connect- 
ed, the  act  of  marriage ;  although  future  in  relation 
to  the  date  of  the  act.  The  sense  is  the  same  as  if 
the  legislature  had  said,  "  wherever,  hereafter,  a 
man  shall  have  one  or  more  children  by  a  woman, 
and  shall,  afterwards,  intermarry  with  her,"  &c.  It 
is  only  by  this  construction  whigh  considers  both  the 
birth  and  marriage  as  future,  that  the  word  "  after- 
wards," used  in  the  act,  acquires  a  grammatical  sense, 
or,  indeed,  any  kind  of  sense.  To  prove  this,  let  us 
see  what  the  effect  will  be  of  considering  this  parti- 
ciple, as  used  in  the  present  tense,  in  reference  to 
the  time  of  passing  the  act.  Then  the  sense 
will  be,  4'  where  a  man  noio  having  one  or  more 
children  by  a  woman,  shall  afterxoards  intermarry 
with  her :"  it  is  clear  that  the  word,  afterxoards,  be- 
comes insignificant  and  senseless.  It  adds  nothing 
to  the  meaning ;  for  if  a  man  now  having  one  or 
more  children  by  a  woman,  shall  intermarry  with 
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1820.      her,  he  must  of  necessity  intermarry  with  her  after- 

stwnaon'ft  foar^s  i  f°r  the  future  verb,  shall  intermarry,  makes 
Hei*  the  act  future,  in  relation  to  the  passage  of  the  act ; 
Sailiraat  and  the  adverb  of  time,  afterwards,  added  to  the  verb, 
does  not  perform  its  appropriate  function  of  adding 
a  new  quality  to  the  verb.  It  is  a  useless  clog,  there- 
fore, on  the  sense,  because  its  tendency  is  to  obscure, 
and  not  to  illustrate  the  sense.  Whereas,  the  construc- 
tion for  which  we  contend,  (by  considering  both  facts 
as  posterior  to  the  act,  but  the  marriage  as  being  pos- 
terior to  the  birth,)  gives  the  word,  afterwards,  force 
and  significancy ;  it  then  performs  the  office  of  arrang- 
ing the  order  of  the  two  future  events.  In  this  point 
we  differ  from  the  Court  of  Appeals  of  Virginia,  and 
insist,  that  the  liberality  which  would  apply  this  act 
retrospectively,  to  previous  births  and  marriages,  is  a 
liberality  which  looks  beyond  the  judicial  sphere,  and 
-belongs  only  to  the  legislature.  What  is  the  argu- 
ment on  which  the  Court  of  Appeals  (and  the  oppo- 
site counsel,  after  them)  ground  themselves  in  ex- 
tending this  act  to  antecedent  births  and  marri- 
ages? "I  see  no  difficulty,"  says  Judge  Roane, 
in  Rice  v.  Efford,*  "  except  what  arises  from  the 
words,  shall  afterwards  intermarry,  which  might 
seem  to  import  only  marriages  to  be  celebrated 
in  future :  that  word,  afterwards,  however,  is  rather 
to  be  referred  to  the  birth  of  the  children,  than 
the  passage  of  the  act ;  and  no  good  reason  could 
possibly  have  existed  with  the  legislature  for  varying 
the  construction  of  a  section,  embracing  two  de- 
scriptions of  cases  standing  on  a  similar  founda- 
tion."    The  counsel  for  the  appellants,  seizing  this 
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passage,  has  said,  the  terms,  "  shall  afterwards  in-       isso. 
termarry,"  are  correctly  referred  (bj  the  Court)  to  ^^^ 
the  birth  of  the  children,  not  to  the  date  of  the  act      Hein 

V 

This  is  not  accurate :  it  is  not  the  three  words,  shall  soiitn^t. 
afterwards  intermarry,  that  are  referred  by  the  Court 
to  the  birth  of  the  children :  but  the  word,  after* 
wards,  alone.  This,  we  admit,  is  correctly  referred 
to  the  birth  of  the  children :  but  the  Court  having 
correctly  gained  this  conclusion,  forget  the  force  of 
the  future  verb,  "  shall  intermarry."  We  say,  that  the 
force,  of  this  future  verb  requires  that  the  marriage 
shall  be  after  the  act  That  henceforth,  "  where  a 
man  having  by  a  woman  one  or  more  children,  shall 
afterwards  intermarry  with  such  woman,"  irresisti- 
bly demands  a  marriage  future  to  the  date  of  the 
act:  that  the  words,  shall  intermarry,  make  the 
marriage  future  in  relation  to  the  act.  The  word, 
afterwards,  removes  the  marriage  farther  off,  and 
marks  its  futurity  in  relation  to  another  event,  the 
birth  of  the  children ;  which  other  event,  although 
expressed  by  the  present  participle,  is  itself  drawn 
forward  into  futurity  by  the  force  of  the  word,  after- 
wards, to  which  it  is  attached.  That  such  an  inten- 
tion is  utterly  inconsistent  with  the  prospective  cha- 
racter given  to  the  whole  act,  by  the  force  of  the 
word  henceforth,  and  in  the  commencement  That 
the  force  of  this  word  runs  through  the  whole  aet ; 
and  that,  used  in  the  clause  under  consideration,  it 
would  render  the  retrospective  construction  of  that 
clause  absurd.  In  the  passage  cited,  Judge  Roane 
says,  that  no  good  reason  could  possibly  have  existed 
with  the  legislature,  for  varying  the  construction  of  a 
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j8«$.  section  en^brapipg  (wo  descriptions  of  cases,  standing 
v^v^  on  a  ^ipulap  foundation.  This  might  have  beep  9 
Htm  good  $fgppient  op  the  floor  of  the  legislature,  to  ip- 
BuihnnL  dace  them  tQ  embrace  past  cases ;  but  it  is  po  argu- 
ment to  prove  that  they  have  embraced  them.  Whe- 
ther they  ought  to  have  embraced  them  is  a  very 
different  question  from  whether  they  have  actually 
done  3Q.  The  first  is  purely  a  legislative  question ; 
the  last  purely  a  judicial  question,  and  the  only  ques- 
tion in  the  case  for  the  Court. 
•  But  it  is  said,  the  appellants  do  not  seek  to  give  the 
act  a  retrospective  effect ;  they  say  that  the  act,  from 
the  time  it  took  effect,  clothed  the  ^appellants  with  a 
new  capacity  of  inheritance,  not  in  relation  to  rights 
previously  vested,  but  in  relation  to  inheritances  which 
might  thereafter  fall.  Let  it  be  admitted  that  their  po- 
sition is  such  -r  let  it  also  be  admitted,  that  the  legisla- 
ture had  the  right  to  clothe  them  with  such  new  capa- 
city in  relation  to  future  inheritances.  But  the  ques- 
tion still  remains,  have  they  done  so :  is  it  to  persons 
in  their  predicament  that  this  new  capacity  of  inheri- 
tance is  extended  ?  We  have  endeavoured  to  show 
that  it  is  not :  whether  the  Court  look  to  the  expo- 
sition of  the  statute  by  the  tribunals  of  the  State, 
or  whether  they  look  to  the  construction  of  the  star 
tute,  per  se.  The  Court  of  Appeals  of  Virginia,  while 
they  admit  the  application  of  this  statute  to  antece- 
dent births  and  marriages,  decide  that  the  law  applies 
to  cases  only  where  the  father  has  died  posterior  to 
the  passage  of  the  statute.  The  reasoning  on  which 
the  Court  ground  this  distinction  is  not  fully  developed 
by  them  :  the  appellants'  counsel  infers  their  reason- 
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ing,  and;  as  wb  ntay  safely  admit,  contests  it  With  sac-  182b. 
cess.  Bat  there  is  a  reason  for  requiring  that  the  father  ^^""^ 
shoald  cbhtitiiief  n  life  after  the  act,  wHicti  Applies  with  Heirs 
equal  foree  btoth  to  thi  marriage  and  the  reeogni-  gjflj&int 
tion,  and  eoitobbrfetea  the  Cbrifctrbctkm  drawn  from  the 
language  of  the  law,  that  both  tbosfe  facts  should  be 
posterior  to  the  act.  It  telhia :  the  statute  attaches 
flew  legal  coti&equences  to  the  act  of  marrying  a  Wo- 
man by  whom  the  mati  had,  previously,  had  children ; 
and  to  the  act  of  recognising  such  children.  Make 
the  law  prospective  in  those  particulars,  and  the  citi- 
zens for  Whose  government  it  Was  intended,  have  it 
in  their  choice,  by  performing  those  acts  thereafter, 
tb incinr  those'conseqiiences  or  hot.  But  attach  those 
Consequences  to  a  past  riiaWage  and  recognition,  and 
you  cHdfrgfc  the  legal  character  of  a  past  transaction 
by  anttpokt/bcto  ldW*  By  a  subsequent  law  you 
attach  consciences  to  ah  act  Which  did  not  belong 
to  it  when  it  was  performed.  It  is  precisely  for  this 
reason  that  ex  post  facto  laws  are  prohibited  ;  be- 
cause consequences  are  attached  to  an  act  which  did 
not  belong  to  them  at  the  time ;  and  which,  conse- 
quently, could  not  have  entered  into  his  considera- 
tion of  the  question,  whether  he  would  commit  it  or 
not.  Yoti  surprise  him  by  a  new  case,  on  which  his 
judgment  was  never  called  to  pass,  and  when  it  is  too 
late  to  retract  the  step  and  avoid  the  new  conse- 
quences. 

3.  The  next  ground  taken  by  the  claimants  is,  that 
if  they  were  Hot  legitimated  by  the  1 9th  section  of 
the  law  of  descents,  they  Were  made  capable  of  in- 
heriting from  Richard  by  the  l&h  section  of  that 
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law/ '  It  is  contended  on  the  part  of  the  appellants, 
that  this  clause  opens  an  inter-communication  of 
blood  through  the  mother,  to  an  indefinite  extent 
lineally  and  collaterally.  .  But  we  insist,  that  it 
only  gives  to  the  natural  children  the  faculty  of  in- 
heriting immediately  from  the  mother,  and  of  trans- 
mitting such  inheritance  to  their  posterity.  The  le- 
gislature has  not  said,  that  natural  children  shall  be 
considered  as  lawfully  born  of  their  mother  for  all 
the  purposes  of  inheritance  pointed  qut  by  the  act 
It  has  gi^en  them  two  capacities  of  inheritance  only; 
the  capacity  to  inherit  on  the  part  of  the  mother ; 
and  the  capacity  of  transmitting  inheritances  on  the 
part-  of  the  mother.  These ,  capacities,  it  is  true,  they 
are  to  enjoy,  in  like  manner  ''  as  if  they  had  been 
lawfully  begotten  of  the  mother."  But  these  words, 
"  as  if,  &c."  do  not  add  to  the  number  of  their  heri- 
table capacities ;  they  seem  only  to  designate  the  ex- 
tent to  which  they  shall  enjoy  the  two  specific  capa- 
cities which  are  expressly  given  them. 

Do  these  capacities  authorize  them  to  claim  the 
inheritance  from  Richard  ?  What  are  they  ?  1st. 
That  they  shall  be  capable  of  inheriting  on  the  part 
of  their  mother ;  2dly.  That  they  shall  be  capable 
of  transmitting  inheritance  on  the  part  of  their  mo- 


a  Which  provides,  that  "  in  making  title  by  descent,  it  shall 
be  no  bar  to  a  party  that  any  ancestor  through  whom  he  de- 
rives his  descent  from  the  intestate  is,  or  hath  been  an  alien. 
Bastards  also  shall  be  capable  of  inheriting  or  of  transmitting 
inheritance  on  the  part  of  their  mother,  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  such  mother/' 
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the*.  The  lasrt  exactly  it  is  nefc  contended ,  baa  a* y  lets, 
application  to  tie  cater  at  bar.  Tins  not  beibg,  die  sure^w?» 
catee  of  M  i*herit£nte  transmitted  through  the  n»-  ™m 
ttfralellildta%  btt  m  which  they  claim  dittctljr  for  StalfcrW 
themeetrefiil  If  they  are  efttfcled,  therefore,*  their  tide 
muet  arise  ender  the  dim  capacity,  that  of  inheriting 
on  tfe  pan  <rf  their  ofother.  What  is  the  meaning 
of  this  expfessfcw,  on  J&*  pttrt  stf  their  ftotker  f  The 
coons*!  fcn  the  other  side  contend*,  th&t  it  mearts 
jPeai  of  through  the  aaotUr  ;  thai  it  connects  the 
batftasd  Witb  the  ancestral  line  of  the  mother,  and 
ftaMjgfh  her,  tottattirafty,  with  alt  who  are1  of  her 
blood.  On  tbtf  ether  hand,  we  insist*  that  the  capa- 
city does  tot  g6  beyond  an  inheritance  ./font  die  mo- 
ther, Md  tb*  traastoisBioil  of  that  inheritance  iuteally 
and  (>e*tat(**tty  mtiong  their  descendant*;  or;  in 
other  tirordty  w  make  the  mother  the  bead  of  a  new 
ftfhiljf.  The  expression  ««  on  the  part  of  the  mou- 
ther," does  ftot  carry  the  mmd  beyond  the  mother, 
unless  cMftetted!  wkh  word*  of  more  extensive  sigh 
nifie&rtcef,  Mdh  as,  ancestors  o*  the  part  of  the  nab- 
the*,  of  descendants  en  the  part  of  the  mother ;  and 
bete  jft  tvofefid  be  the  supplemental  words  which 
Weald  produce  the  effettt,  not  the  words,  "  on  the  paMt 
Of  the  Mother"  But,  it  wiU  perhaps  be  urged,  that 
ik  the  Cbse  of  Bafnittf  ♦.  Casey/  the  counsel  opoa 
both  sides,  aftd  the  CouYt,  seem  to  hate  understood 
tW$  term  in  the  sense  contended  for  on  the  other 
aide.  That  date  a***e  on*  a  s&tuce  of  Maryland,  kfc 
fl*fek  (be  fotfef  of  ttoe  terns  h  eipotttftfed  to  meal* 

rt  7  Cranth,  476. 
Vol.  V.  31 
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1820.      from  or  through.     In  our  case,  the  Virginia  statute 
^££ri*  famishes  an  opposite  inference.    The  expressions, 

Hein  "  on  the  part  of  the  father y"  and  "  on  the  port  of  the 
SolUrant  mother,"  occur  in  the  6th  section  of  the  law  of  de- 
scents. It  is  the  only  instance  in  which  they  do  oc- 
cur, and  there  they  are  indisputably  synonymous 
;with  u  of77  and  "from",  any  brother  or  sister  of  such 
infant  on  the  part  of  the  father  y  and  so  vice  versa. 
It  is  said,  that  this  provision  places  the. natural  chil- 
dren on  the  footing  of  legitimate  children  to  all  the 
purposes  of  inheritance.  But,  we  would  ask,  does 
it  enable  the  mother  to  inherit  from  them  ?  .Does  it 
enable  the  mother's  ancestors  or  collateral  relatione 
so  to  inherit  ?  The  provision  is,  that  the  natural 
children  may  inherit  from  the  mother.  But  where  is 
the  provision  that  the  mother  may  inherit  from  them, 
or  that  her  relations  may  inherit  from  them  ?.  It  .is 
not  to  be  found ;  the  legislature  did  not  look  up- 
wards beyond  the  mother.  It  was  not  their  object  to 
force  her  natural  issue  upon  a  family  which  she  had 
dishonoured  and  offended  by  bringing  them  into  the 
world.  That  they  should  have  connected  them  with 
her  was  just  and  proper ;  she  could  not  complain. 
But  to  have  connected  them  with  a  family  from  which 
she  had  probably  been  expelled  oh  account  of  her 
infamy,  and  to  have  given  them  a  capacity  to  inherit 
the  estates  of  that  family,  would  not  have  been  quite 
so  just  or  reasonable.  We  contend,  that  the  legislature 
have  not  done  it;  but  that  the  capacity  to  transmit  ap- 
plies only  to  inheritances  descending  from  the  mother, 
and  from  each  other.  Again ;  if  the  expression,  "  on  the 
part  of  the  mother/'  is  of  the  extent  contended  for, 
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then  the  capacity  to  inherit  on  the  part  of  the  mother,       1820. 
is  a  power  to  take  inheritances  from,  or  through  her,  sttvemo^i 
in  right  of  her.    Bat  the  inheritance  claimed  is  not      Heir* 
of  this  description ;  it  is  a  direct  inheritance  from  a    Summit. 
mother,  which,  both  at  the  common  law,  and  under 
the  stattite,  is  not  an  inheritance  on  the  part  of  the 
toother  ,*  it  does  not  come  from,  or  through  her,  it  does 
not  come  iri  her  right.     So  say  the  Court  in  the  case 
of  Bafnits  v.  Casey,  before  cited/    That  was  on 
the  statute  of  Maryland ;  the  statute  of  Virginia,  in 
case  there  is  no  father,  gives  the  estate  to  the  mother, 
brothers  and  sisters,  per  capita,  so  that  the  shares 
taken  by  the  brothers  and  sisters,  are  cast  at  once 
frddi  the  deceased  brother  on  them,  and  do  not  come 
to  them,  from,  or  through,  or  in  right  of  the  mother. 
This  is  the  inheritance  which  the  appellants  clainf, 
and  which  they  claim  in  virtue  of  their  specific  and 
single  capacity  to  inherit  on'  the  part  of  the  mother. 

-  Mr.  Hammond,  for  the  appellants,  in  reply,  stated, 
that  the  argument  on  the  other  side,  involved  the 
general  construction  of  the  act,  as  well  as  its  opera* 
tion  upon  this  particular  case.  It  asserts,  that  the 
recognition  must,  in  all  cases,  be  subsequent  to  the 
-marriage  ;  thus  proving  the  consent  of  the  father  td 
the  legitimation.  Now,  if  the  legitimation  does  not 
result  from  the  agreement,  or  depend  upon  the  assent 
of  the  father,  this  argument  is  of  no  avail.  The 
principle  is  adopted  from  the  civil  law.  And  it  is 
reasonable  to  suppose,  that  when  the  ablest  lawyers 

a  7  Craneh,  47G. 
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isao.      and  civilians  of  the  country,  jptrodgeed  *t  wf# 

stowm^  tb0^r  ^^  ^V  iftt^n^Bd  t0  *&*&  it  as  tetefipretQfi 
H»»      and  understood  jp  the  e#unf  rto  wh«r0  it  pravaijerf, 

SuliiTi^L  The  civilians  held,  that  *  tjtis  legkimMiaa  ig  aprir 
vitege  or  incident  inseparably  ajHtfftef  to  *lj$  rmmt* 
riage,  so  that,  though  both  tfop  children  aqfi  pareQtf 
should  wave  it,  the  -children  would,  neverttotew,  ftp 
legitimate."  The  foundation  of  this  doctrine  ifithm 
cjpjained:  "  Ratio  est quiamatrimonMm wbsegwH 
exficXione  legis  retrahitur  ad  tempus  smceptionis  £  i 
berorum  ut  kgitimati  habeantur  legitime  mwepti 
(i.  e.)  past  contractum  "* 

If  legitimacy  is  pa  incident  inseparably  unpeg*} 
to  the  marriage,  it  must  be  the  marriage,  and  Dot  the 
agreement  of  the  father,  that  legitimates  the  child* 
But  there  can  be  no  such  legitimacy  without  the 
agreement  or  recognition  of  the  father*     Agistment 
and  recognition  are  not  synonymous  terms.    Recog- 
nition implies  no  more  than  a  simple  admission  of  a 
fact ;  it  is  in  the  nature  of  evidence.     Agreement 
supposes  an  assent  er  compact,  from  which  certain 
consequences  result,  made  with  a  view  to  those  con- 
sequences-     Recognition  refers  to  something  past. 
Agreement  implies  a  transaction  from  which  some 
effect  is  to  follow.    The  provision  pnder  considera- 
tion consists  of  an  enumeration  of  facts,  and  a 
declaration    of   legal   consequences  resulting  from 
those  facts.    The  facts  are,  having  children  by  a 
woman,  and  afterwards  marrying  her.    Upop  snefc 
a    case    the    statute    operates,    and    declares    the 
children  legitimate.    But  the  effect  follows  only 

a  Hargr.  note.    Co.  Litt.fol.  244.  t.  245.  a 
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jbe  legal  proof  pf  lie  fro*  4  aqdthfe  thctfatntp  km 
defined-  There  pi^t  1^  ^  ^^cc^tkia  by  tto  fotheff^  ntfrrcintp^ 
aud)tti^if  pppwfered:  ajhifd,  feet.  Though  a*  :ft  «S3r 
fept  *(  must  e*itf ;  }^et  its  p^tpocj^  is  p*J j  pe^^s^f  MHnM 
to  <e#ahfoh  the  fir#  feet;  tjiaf  the  husband  ^  the 
jpotbsr  is,  in  v«rity9  the,  father  pf  the  chjJd.  No  le- 
gal wpasjppfieea  can  *fpuk,  jp^l  fapta  a*e  tstahtiffcr 
fid  by  pcook  We  jifti*t,{h4l  the  fterpp?  "jfwqgr 
n^.bykm>"  awinqprted  £pr  the  f«Bg|e  pwptae  flf 
defining  the  prppf  uppn  ■  whfcfo  tfce  material; ;  feetf 
ahpuld  >be*5tpb|iabed»  and  are  to  be  regprded  eftljr  as 
prescribing  9  nd*  of  evWtewe  for  the  jwurt  waiJac  case. 
Had  the  legislature  jafepded  this  r#<#gniftort  a*  *»* 
{act,  a  principal  £9udUkw  U^#P  which  the  legjtiew 
cy  w^  tp  be  $otipded»  tfcpy  <ould  e&sMy  tare  con- 
nected it  with  tto  *ther  frets,  m  an  fcohaFt  left  *# 
doijbt  about  it.    Tbp  act  would  haw  reed  thuGS 

"  Where  a  roafft  ba*u»g  by  a  woroap  one  pr  mm 

children,  shall  aftejrwards  iaterinarry  with  jwcb  wp* 

waPt  ajsd  rwognw  mch  chtitl  or  ch$4ren%  they  pbaU 

thereby  be  legitimated."  As  the  wprds  now  stand 
in  the  sentence,  they  are  of  very  different  import* 
The  two  principal  facts  are  first  euuawrate4  ;  then 
proceeding  to  declare  the  result,  the  mode  of  propf  & 
«ct  down,  as  it  were,  hi  a  parenthesis,  hypothetical!?, 
and  indefinite  as  to  time ;  As  much  as  to  say,  "  when 
the  father  and  wotber  ijiteriparry,  if,  suppose  that, 
qUom  thfii  the  father  recognised  the  cbiidre*,  they 
ahall  be  legitimate."  If  the  recognition  of  the  lather 
is  a  principal  fact ;  if  the  legitimacy  is  the  Gopsetypeppp 
of  that  recognition,  the  child  could  only  be  legitimate 
from  the  time  of  the  reccgQJtjop.    This  would  in- 
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i8«.  tfbdfite' endless  confusion  and  litigation.  The  rights 
st$Tfmtim>  of  parties  would  always  depend  upon  the  time  the 
^n  father  signified  his  assent,  or  declared  his  agreement 
Saiiinmt  This  never  was  the  doctrine  of  the  civil  law.  Some 
referred  the  legitimation  to  the  birth,  others  to  the 
time  of  marriage ;  but  all  dated  it  from  the  one  or 
the  other  of  these  periods.  But  as  legitimation  could 
not  exist  until  the  celebration  of  the  marriage,  we 
hold  that  it  must  commence  at  that  time,  and  from 
that  time  confer  rights  upon  the  parties.  A  recogni- 
tion before  marriage  is  within  the  letter  of  the  act. 
It  supplies  evidence  as  conclusive  of  the  fact  to  be 
established,  as  if  made  after  the  marriage*  Cohstan- 
tine,  who  introduced  this  provision  into  the  civil  law, 
''  is  supposed  to  have  intended  it  as  an  encourage- 
ment to  those  who  had  children  born  in  concubinage, 
to  marry  the  mother  of  such  offspring."*  But  in 
our  case,  the  recognition  is  in  fact  subsequent  to  the 
marriage.  The  will  speaks  only  from  the  death  of 
the  testator,  and  is,  therefore,  a  recognition  by  him  at 
the  time  of  his  death.  The  appellants  were  born 
illegitimate.  Their  father  recognized  them  as  his 
children.  While  illegitimate,  he  declares  their  mo- 
ther his  wife.  He  afterwards  marries  ber,  and  con- 
tinues to  recognize  them  as  his  children.  He  dies. 
Then  comes  an  act  of  the  legislature,  the  special  ob- 
ject of  which  is,  "  to  protect  and  provide  for  the  in- 
nocent offspring  of  indiscreet  parents,  who  had  al- 
ready made  all  the  atonement  in  their  power  for  their 
misconduct,  by  putting  the  children  whom  the  father 

a  1  FfWtt.  391. 


OF  THE  UNITED  STATES,  247 


recognized  as  his  own,  oa  the  same  footing  as  if  born  iase. 
in  lawful  wedlock.'9  If  birth  and  marriage  are  the  ^^^ 
facts  upon  which  the  act  operates,  and  recognition  ***** 
nothing  jtait  evidence  of  those  facts,  the  decision?  g£-  svUimfe 
ready  cifcd  are  deci$ive  in  our  favour.  It  is  settled, 
that  the  net. extends  to  cases  of  birth  and  marriage 
before  its, passage ;  and  it  is  perfectly  dear,,  that  the 
enacting,  part  of  the  act  is  prospective.  The  parties 
upon  .whom  it,  jb  acknowledged  to  operate,  could 
claim  no  rights,  but  those  which  accrued  after  the 
first  of  January,  1787.  It  was  at  that  period,  and 
not  before,  that  their  new  capacity  commenced.  We 
have  shown,  that  this  interpretation  of ,  the  act  inter- 
feres with  (10  vested  right :  And  wq  have  shown  how 
interests  in  possession  may  be  .affected,  upon  the 
principle  decided  in  the  Virginia  Court  of  Appeals. 
In  .the  view  we  take  of  the  case,  tVe;,  death  of  the 
father,  before  .the  passage  of  the  act,  is  a  circum- 
stance of  no  importance.  It  is  upon  the  children, 
and  not  upon  the  father,  that  the  act  operates.  It 
attaches  upon  existing  cases,  and  gives  a  character 
to  transactions  already  past.  Were  he  alive,  he  could 
not  recal  the  birth,  the  marriage,  or  the  recognition. 
A  solemn  disavowal  of  the  children  could  not  restrain 
the  operation  of  the  law ;  for  we  have  shown,  that 
legitimation  results  from  the  facts,  and  not  from  the 
inclination  or  pleasure  of  the  father.  .    v 

The  common  law  rules  of  succession,  both  as  to 
real  and  personal  estate,  were  exceedingly  narrow 
and  illiberal.  Where  those  rules  have  been  eularged 
by  statute,  Courts  have  always  given  the  act  a  libe- 
ral interpretation  in  faveur  of  the  persons  let   itt. 
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lftMM     Thus  the  English  statute  of  dirtributicWfs  #M  tttt* 
&£Xh£%  *nied  to  eitend  to  cases  df  io  testacy  thtrtf  happened 

*•*  before  ltd  passage,  where  administration  -tea*  gMMsd 
Sotttnrt  afterwards/  No  vested  right  was  cfisfOrbed  by  tfeAt 
interpretation,  though  it  allowed  the  sfet •£  reOMtpee* 
tifre  operation*  do  m  otrr  case,  thdtogh  legitimated 
by  a  law  subsequent  to  their  birth,  the  aftpetlantt 
Claim  a  new  capacity,  only  in  regard  to  ittfceritaatoe* 
that  toAf  fen  after  their  legitimacy  takes  eflfett.  TiM 
appellants*  do  trot  seek  to  make*  theltfselve?  heir*  ttf 
(heir  father  Hugh.  They  claim  that>  upon  the  death 
of  their  brother  Rietafd,  in  1 798,  they  Wert  bis  fatal 
at  law.  Id  making  title  by  descent  frostf  a  brother, 
the  father  is  not  noticed  at  the  common  law.  The 
descent  is  held  to  be  immediate  bet  weed  taothem* 
So,  by  the  faWfc  of  Virginia  and  &efttucfcy,  Where 
the  father  and  mother  are  both  dead,  the  deseent  is 
cast  directly1  td  the  brothers  and  sisters*  If  this  po- 
sition could  at  any  time  h  ave  been  doubted,  it  Is  flow 
settled  by  the  decision  of  this  Court  i*  the  ease  Of 
Barnitz's  Lessee  v.  Casey.* 

But  if  the  appellants  were  not  legitimated  by  the 
19th  section  of  the  act,  they  claim  that  they  are  en- 
titled, as  bastards,  under  the  18th  section.  When  it 
is  admitted  that  the  act  changes- the  condition  of  bas- 
tards, the  extent  of  that  change  must  be  ascertained. 
By  determining  the  class  of  cases  included,  it  ca* 
be  best  decided  what  cases  are  excluded.  The  Court 
are  called  upon  for  the  first  time  to  put  a  construc- 
tion upon  this  part  of  the  act ;  and  we  hold,  that 
k  will  not  be  correct  to  say,  that  bastards  cattnot  in* 

a  2  Fern.  642.  b  7  Cranch,  456. 
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herit .  collaterally,  without  showing  that  the  terms  isao. 

and  policy  of  the  law  can  l)e  fairly  satisfied,  and  s^rewdn^ 

collateral  inheritance  between  bastards  denied.    The  H«* 

Court  must  say  that  the  act  confers  nothing  but  a  SuUi?ant 

direct  lineal  succession  between  bastards  and  their  mo- 

•         ...    ...,.'... 

ther  jor  they  must  say  that  the  act  removes  entirely 
their  incapacity  of  inheritance  through  and  from  the 

.  maternal  kindred.    To  this  last  position  it  is  objected 

.  by -the  counsel  for  the  respondent,  that  it  makes  bas- 
tards  the  legitimate  children  of  their  mothei  for  pur- 
poses  of  inheritance,  which  ought  not  to  be  done; 

.  because  if  such  had  been  the  intention  of  the  legis- 
lature, they  wpuld  have  said  so  in  express  terms. 

.  But  does  it  follow,  that  the  capacity  of  inheritance 
would  follow  the  express  legitimation  of  bastards, 
without  providing  that  such  should  be  the  conse- 

.  quence.  of  legitimation  ?    Children  legitimated  by 

.  the  marriage  of  theit  parents,  are  no  longer  bastards. 
But  bastards  legitimated  in  the  maternal  line,  would 

-  still,  in  law,  be  without  a  father,  and  that  badge  of 
illegitimacy  must  ever  attach  to  them.  It  was  a 
maxim  of  the  civil  law,  that  the  Prince  could  legiti- 
mate bastards ;  but  the  civilians  held,  that  such  legi- 
timation did  not  confer  the  right  of  succession/  It 
was  the  right  of  succession,  the  capacity  of  inherit- 
ing and  transmitting  inheritance,  that  the  legislature 
in  this  case  meant  to  confer ;  and  they  have  chosen 
to  do  it  in, express  terms.  There  is  no  room  to  doubt 
what  was  intended ;  and  we  think  there  is  no  just 

• 

a  Domaty  Loix  Civiles,  /.  1.5.  2.  art.  10. 
Vol.  V.  32 


250 


CASES  IN  THE  SUPREME  COURT 


1820. 

# 

Tttereo9on*s 
liein 

Sullirant 


foundation  for  tbc  exceptions  and  limitations  set  up 
by  the  respondent. 

We  admit  distinctly,  that  the  appellants  must  take 
as  bastards,  or  they  cannot  take  at  all.  They  are 
u  clothed  with  all  the  attributes  and  disabilities  of 
bastards,  except  the  capacity  of  inheritance,  specially 
cdnferred  on  them,  and  conferred  on  them  too  as 
bastards."  What  were  the  disabilities  of  bastards 
at  the  time  the  act  was  passed  ?  They  could  not  in- 
herit. In  matters  of  succession  and  inheritance,  they 
bad  no  mother,  and  consequently  could  have  no  other 
relative.  But  except  on  the  single  subject  of  inhe- 
ritance, the  laws  recognised  and  regarded  them  as 
standing  in  the  same  relation  to  their  kindred  as  if 
born  in  wedlock.  In  contracting  marriage,  bastards 
were  held  to  be  relations,  and  prohibited  from  marry- 
ing within  the  Levitical  degrees.  In  the  case  of 
Haines  v.  JeffcII,  the  Court  of  King's  Bench  refused 
a  prohibition,  to  stay  proceedings  in  the  Spiritual 
Court  against  Haines,  for  marrying  the  bastard 
daughter  of  his  sister .a  And  the  Court  said  it  had 
always  been  held  so ;  especially  where  it  was  the 
child  of  a  woman  relative.  Here  the  law  expressly 
recognizes  the  collateral  kindred  between  the  uncle 
and  his  bastard  niece.  Bastards  are  within  the  mar- 
riage act,  which  requires  the  consent  of  parents  or 
guardians  to  the  marriage  of  persons  within  age/  In 
this  case,  Mr.  Justice  Bulier  declares  that  the  rule 
that  a  bastard  is  nullius  filius,  applies  only  to  cases 
of  inheritance,  and  says  it  was  so  considered  by  Lord 


a  Ld.  Raym.  G8. 

b  The  King  v.  The  Inhabitants  of  Hodnett,  1  T.  R.  96. 
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Coke.     Evea  Blackstonc,  who  is  quite  a  zealot  for       i«2o. 
the  common  law  doctrines  respecting  bastards,  ad-  Stevenson's 
mits,  almost  in  terms,  that  bastards  were,  at  the  time       ,Jeiri 
he  wrote,  subject  to  no  disability  but  the  incapacity    SuiiiYaot. 
of  inheritance/    And  Woodeson  asserts  the  samo 
thing/    In  passing  the  act,  the  legislature  meant  to 
effect  a  change  in  the  legal  condition  of  bastards,  by 
removing,  to  some  extent,  the  only  legal  incapacity 
to  which  they  were  subject :  and  this  was  a  total 
disqualification  to  inherit  or  transmit  estates,  from  or 
to  ascending  or  collateral  kindred.     It  is,  therefore, 
evident,  that  the  legislature  contemplated  conferring 
this  capacity,  in  respect  to  the  ascending  or  collateral 
kindred,  or  both.     The  civil  law  distinguished  bas- 
tards into  four  classes.     Those  born  in  concubinage 
succeeded  to  the  effects  of  their  mother  and  relatives, 
and  in  some  cases  to  a  part  of  the  estate  of  their  pu- 
tative father/    So  that  the  authority  of  precedent 
is  against  the  doctrine  of  the  respondent,  which 
would  limit  the  effect  of  the  act  to  inheritance  di- 
rect between  the  mother  and  the  bastard. 

But  it  is  urged,  that  the  appellants  cannot  inherit 
collaterally,  because,  legally  speaking,  bastards  have 
no  collateral  relations ;  and  therefore  the  appellants 
cannot  be  the  brothers  and  sisters  of  Richard.  This 
was  true  before  the  passage  of  the  act.  But  does 
it  remain  so  since  ?  The  law  then  provided,  that 
so  far  as  inheritance  was  concerned,  a  bastard  was 
the  son  of  no  person.  He  had  neither  father  nor 
mother,  and,  consequently,  had  no  blood  to  convey 

a  1  /?/.  Comm.  48H.     h  1  TVoocle*.  394.     c  Xov.  flD.  c.  12,  s.  4. 
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X8?o.      succession  except  in  a  lineal  descent'  from  himself. 

Stevenson's  There  was  no  blood  to  convey  succession,  -eftlter 
Hein  to  ascendants  or  collaterals.  Having  in  law-  no 
Suiiivant  mother,  there  could  be  no  source  from  which  a: 
bastard  could  derive  inheritable  blood,  and  no  cimn- 
nel  through  which  his  blood  could  communicate 
with  that  of  others.  But  as  this  was  a  provi- 
sion of  positive  law,  a  new  provision  could  restore  the 
connection.  Such  is  the  effect  of  the  provision 
under  consideration.  "  Bastards  also  shall  be  capa- 
ble of  inheriting,  and  transmitting  inheritance,  on 
the  part  of  thrir  mother,  in  like  manner  as  if  law- 
fully begotten  of  such  mother."  Henceforth  there 
shall  be  heritable  blood  between  the  bastard  and  the 
mother.  The  bastard  has  thus  a  legal  mother ;  and 
h '!V!fl£  a  mother,  a  channel  is  opened  through  which 
he  cMi  have  brothers  and  sisters,  and  every  other  re- 
■  }'V.\vv  in  the  ascending  and  collateral  line.     It  was 

because  the  bastard  had  no  mother,  that  he  could 
have  no  brothers  and  sisters.     The  act  gives  him  a 
mother.     He  can  inherit  from,  and  transmit  inherit- 
ance to  her  direct.     Heritable  blood  can  flow  from 
the  mother  to  her  bastard  child,  and  be  traced  from 
the  child  to  the  mother,  and  through  the  mother  to 
brothers  and  sisters,  and  uncles  and  aunts.     The 
bastard  is  not  legitimated :  But  his  blodd  is  made 
heritable  through  that  parent  about  whom  there  can 
be  no  doubt.     Tho  character  of  his  blood  being 
changed,  he  is  restored  to  his  kindred  in  matters  of 
inheritance ;  the  only  case  in  which  the  \kw  separated 
him  from  them.     It  is  true  that  the  appellants  were 
not  the  brothers  and  sisters  of  Richard  at  the  time  of 
his  birth,  as  far  as  concerned  inheritance.     But  the 
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att  of  •  1 785  has  effected  a  change  in  their  condition ;       i«o.  • 
and  fitom  thc^  day  it  took  effect,  they  were  in  ia w,  ££*£*?• 
and  for  the  purposes  of  succession  to  estates,  his  bro-      Haw* 
titers*  and  tfistars  of  the  half  blood.     Had  Richard    suUiyam, 
left  brother*  and  sisters  of  die  whole  blood,  the  loth 
section  of  the  act  would  expressly  embrace  their  case. 
There  Was  no  occasion  to  make  express  provision 
fbt  the  succession  of  bastards,  either  in  the  law  of 
descents,  or  in  Judge  Tucker's  table,  because  the 
general  provision  for  the  half  blood  included  their 
casfe*    This  is  clearly ■  the  mode  of  succession  con- 
templated.   They  shall  inherit  in  like  manner  as  if 
lawfully  begotten. 

It  b  argued  that,  on  the  part  of  are  technical 
terms  of  th*  Jaw,  which  only  import  immediately 
front*    The  operation  of  the  act  is  thus  limited  to 
a  desceiit  immediately  from  the  mother.    If  we  are 
mistaken  in  the  consequence,  which  we  suppose  even 
this  ittttite6mmoAication  of  blood  must  work  in  the 
legal  condition  of  A  bastard,  we  must  still  inquire 
whether  the  terms  of  the  act  can  be  satisfied  by  this 
narrow  contraction.    We  do  not  admit  that  the 
terths,  on  the  part  of  import  no  more  than  immedi- 
acy from.    We  insist  that  they  are  used  to  describe 
the  ancestral  kindred  in  the  fine  of  each  parent.    Oil 
the  part  of  the  mother,  means,  from  or  through  the 
mother,  or  her  refaftitos.  Thus,  brothers  and  sisters  of 
the  same  mother,  'but  different  fathers,  are  brothers 
and  sisters  on  Ihe  part  e?  the  mother,  and  are  de- 
scribed as  sudhin  the  6th  section  of  the  act.    And  ia 
the  base  bf Batnitz's  lessee  v.  Casey,  before  cited  ,:the 
counsel updnboth  sides, and  the  Court, seem  to  have 
rinde^mod  these  'tetms  in  the  sense  we  contend -for. 
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1820.       The  capacity  of  transmitting  inheritance,  conferred  bjr 

SteFciTX  t'ie  act>  can  'iave  no  °Pera^on»  if  ^e  terros,  an  the 
Heim      jparf  o£  be  interpreted  to  mean,  immediately  from 

SunivftDt.  the  mother.  The  bastard  must  transmit  the  inherit* 
ance  to  or  through,  whether  it  pass  to  ascendants  or 
callatcrals. 

The  common  law  disabilities  of  bastards  are,  like 
the  canons  of  descent,  of  feudal  origin :  for  it  must 
be  remembered  that  this  disability  relates  entirely  to 
inheritance.      Escheats  are  the  fruits  and   conse- 
quences, as  Blackstone  says,  of  feudal  tenure  result- 
ing from  the  frequent  extinction  of  heritable  blood, 
according  to  the  feudal  tenure  of  inheritance.     A 
bastard,  being  the  son  of  nobody,  could  have  no 
heritable  blood,  consequently  none  of  the  blood  of 
the  first  purchaser.    The  feudal  doctrine  of  carrying 
the  estate  through  the  blood  of  the  first  purchaser, 
inevitably  excluded  inheritance  among  bastards*     In 
this  sense  the  disability  of  bastards  was  the  conse- 
quence of  feudal  policy,   and  totally  inconsistent 
with  the  liberal  and  equitable  canons  of  descent,  in- 
troduced by  the  act  of  1785.     The  preference  of 
the  male  ascending  line,  preserved  by  the  statute  of 
1786,  is  not  founded  upon   feudal  doctrines.     The 
Inheritance  is  directed  first  to  the  father ;  not  because 
he  is  the  most  worthy  of  blood,  but  because  he  is 
the  head  of  the  family,  who  can  best  dispose  of  the 
estate  among  his  surviving  children :  And  upon  this 
same  principle  the  grandfather  is  preferred  to  the 
grandmothers  and  aunts.    This  is  no  preference  of 
the  male  ancestors ;  but  simply  a  preference  of  the 
husband  or  father,  if  in  existence,  io  the  wife  or 
children  of  the  same  person ;  and  the  principle  of 
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this  doctrine  is  directly  repugnant  to  that  of  the      1820. 
feudal  or  common  law.     Corruption  of  blood  by    x^*v^' 
convictions  for  crimes,  alienage,  and  bastardy,  were      He*n 
three  fruitful  sources  of  escheats  at  the  common  law.    guiUrint. 
The  principle  of  extinguishing  the  inheritable  blood, 
applied  to  each  case.    The  first  was  cut  up  by  the 
constitution  of  Virginia.    The  act  of  1785  laid  the 
axe  to  the  root  of  the  other  two.    Not  by  authoriz- 
ing aliens  to  hold  lands,  or  by  legitimating  bastards. 
In  the  one  case  it  permits  a  citizen,  claiming  by  de- 
scent, to  trace  his  relation  to  an  intestate  through  an 
alien.     In  the  other,  it  confers  a  capacity  of  inheri- 
table blood  upon  bastards.     The  object  of  both  pro- 
visions is  the  same :  to  enable  the  kindred  of  the  in- 
testate  to  obtain  the  property  he  left,  instead  of  ra- 
paciously seizing  it  for  the  government.    The  act 
is  clearly  remedial,  and  should  be  construed  liberally 
in  furtherance  of  the  object  of  the  legislature,  con- 
formable to  the  opinions  of  the  Virginia  Courts  alrea- 
dy quoted. 

Mr.  Justice  Washington  delivered  the  opinion  of  jiarck.4*h. 
the  Court.  It  is  admitted  bv  the  counsel  on  both  sides, 
in  their  argument,  with  which  the  opinion  of  the  Court 
coincides,  that  Hugh  Stephenson,  though  the  merito- 
rious cause  of  the  grant  of  this  land,  never  took  any 
interest  therein,  but  that  the  right  to  the  same  vested 
in  his  son  Richard,  to  whom  the  warrants  issued,  as 
the  first  purchaser.  It  is  further  admitted  by  the 
counsel,  that  the  law  of  descents  of  Ohio,  at  the  time 
when  Richard  Stephenson  died,  was  not  more  fa- 
vourable to  the  claim  of  the  appellants  than  that  of 
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Virginia,  whioh  will  bo  hereafter  noticed ; ,  and  ^bey 
have,  in  the.  argument,  rested  the  cause  upon  tlye 
construction  of  the  latter  law.  The  opinion  of  the 
Court,  therefore,  is  founded  on  this  law. 

The  .appellants  object  to  the,  decree  of  the  Coart 
below*  upon  the  foMowingjgrounds :  KThat  the  land 
warrants  oqght  to  have  been  granted  to, them  as  the 
representatives  of  Hugh  Stephenson,  designated  as 
such  by  his  last  will. 

2.  That  by  the  marriage  of  their,  mother  with 

Hugh  Stephenson,  .aupd  -  his  recognition  of  them  as 

.  his  children,  they  were  legitimated,  and  .entitled  to 

the  inheritance*  in  this  land  as  heirs  to  Richard-  Ste- 

■  ■ 

•  phenson ;  if  .not  so,  then, 

S.  That,  as  bastards,  they  were  capable  of  inhe- 
riting from  Richard,  who,  they  contend,  was  their 
brother,  on  the  part  of  the  mother. 
Tbeappd-      1.  The  appellants'  counsel  do  not.  contend,  that 
Pitied  to  the  their  clients  are  entitled  to  this  land,  as  devisees  un- 

lands  of  H.  S.  •n/»T¥io«i 

•sdeviwe»un-  der  the  will  of  Hugh  Stephenson:  such  a  claim 

der  bis  will,  or  °  l  7 

•.being-named  would  be  clearly  inadmissible,  inasmuch  as  the  testa- 

his  1*  gal  repre-  J  ' 

•entafives  tor  was  not  on\y  not  geisej  0f  the  land  at  the  time  his 
will  was  made,  but  the  law  which  authorized  the 
grant  of  it,  was  not  even  then  in  existence.  But 
they  are  understood  by  the  Court,  to  insist,  that  the 
will  so  far  operates  upon  the  subject,  as  to  name  them 
the  representatives  of  the  testator,  and  to  render 
them  capable,  as.  such,  of  taking  under  the  act  of 
assembly,  which  passed  after  the  death  of  the  testa- 
tor. The  act  provides,  that  where  any  officer,  soldier, 
or  sailor,  shall  have  fallen,  or  died  in  the  service,  his 
heirs  or  legal  representatives  shall  be  entitled  to, 
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and  receive  the  same  quantity  of  land  as  would  have       ioso. 
been  due  to  such  officer,  &c.  had  he  been  living."        st^MonC 

This  claim  is  altogether  fanciful  and  unfounded  ;  Hefe» 
for,  in  the  first  place,  the  appellants  were  not  appoint-  SuiiWant. 
ed  by  the  will  to  be  the  genera]  representative?  of 
the  testator,  but  the  devisees,  together  with  their 
mother,  of  all  the  testator's  property ;  and,  2dly,  if 
they  had  been  so  appointed,  still  it  could  npt  confer 
upon  them  such  a  description  as  to  entitle  them  to 
take  under  the  act  of  assembly,  unless  the  act  itself 
described  them  as  the  legal  representatives  of  Hugh 
Stephenson,  for  whose  benefit  the  grant  was  intend- 
ed ;  and  then,  they  would  have  taken  exclusively 
under  the  act,  by  force  of  such  legislative  descrip- 
tion, and  not  under,  or  in  virtue  of  the  description 
in  the  will.  It  is  not  likely  that  the  expression,  "  le- 
gal representatives,"  in  the  act,  was  meant  to  apply 
to  devisees  of  deceased  officers  and  soldiers  for  whom 
the  bounty  was  intended,  if  they  had  lived,  because, 
at  the  time  this  law  was  passed,  there  could  not  be  a 
devisor  of  those  lands  under  the  general  law.  It  is 
more  probable  that  they  were  intended  to  provide 
for  the  case  of  a  person  who  may  have  purchased 
the  right  of  the  officer  or  soldier  to  such  bounty  as 
the  legislature  might  grant  to  him. 

The  next  question  is,  whether  the  appellants  were  The.ppeiunti 
legitimated  by  the  marriage  of  Hugh  Stephenson  {£l  le£?m££ 
with  their  mother,  and  his  recognition  of  them  as  with* their  m<^ 
his  children.     This  question  arises  under  the  19th  "volition   of 

,  _  ,  .  them  ai  his  chil- 

section  of  the  act  of  1785,  directing  the  course  of  <*»*«• 
descents,  which  took  effect  on  the   1st  of  January, 
1787.    This  section  declares,  that  ';  where  a  man, 

Vor.  V.  33 
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1890.      having  by  a  woman  one  or  more  children,  shall  af- 
Ji^v^hr  terwards  intermarry  with  such  woman,  such  child  or 
Hfin      children,  if  recognized  by  him,  shall  be  thereby  legi- 
SuiiiTMt    dmated«9> 

There  can  be  no  doubt  but  that  the  section  applied 
to  bastards  in  esse,  at  the  time  the  law  came  into 
operation,  as  well  as  to  such  as  might  thereafter  be 
born.  But  it  is  contended  by  the  counsel  for  the 
appellants,  that  the  section  is,  in  every  other  respect* 
prospective,  not  only  as  to  the  fact  of  legitimation, 
but  as  to  the  two  circumstances  of  marriage  and  re- 
cognition, which  entitle  the  tastard  to  the  benefits 
of  the  law ;  and,  consequently,  that  to  bring  a  case 
within  the  operation  of  this  section,  both  the  mar* 
xiage  and  recognition  must  take  place  after  the  1st  of 
January,  1 787.  On  the  other  side,  it  is  admitted, 
that  the  privilege  of  legitimation  is  not  conferred 
upon  a  bastard  prior  to  the  above  period ;  but  it  is 
insisted,  that,  as  to  the  marriage  and  recognition,  the 
law  should  be  construed  as  well  retrospectively  as 
prospectively. 

In  the  case  of  Rice  v.  Eflbrd,  decided  in  the  Court 
of  Appeals  of  Virginia,*  the  marriage  took  place 
prior  to  the  1st  of  January,  1787,  but  the  father  re- 
cognized his  illegitimate  children,  and  died,  after 
that  period.  The  whole  Court  seem  to  have  been 
of  opinion,  that  the  word  "  afterwards"  referred  not 
4o  a  time  subsequent  to  the  1st  of  January,  1787, 
but  to  the  birth  of  the  child ren,  and,  therefore,  that 
the  marriage,  though  prior  to  that  period,  legitimated 

a  3  Hcnn.  &  Munf.  225. 
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the  children  before  born,  if  they  should  be  recognized       iesa 
by  the  father.    But,  it  was  stated  by  Judge  Roane,  £J^2£ 
in  giving  his  opinion,  that  the  construction  of  the      Heiri 
act  applies  only  to  cases  where  the  father  has  died 
posterior  to  the  passage  of  the  act. 

It  is  contended  by  the  counsel  for  the  appellants, 
that  since,  in  the  above  case,  the  father  recognised 
the  children  subsequent  to  the  1st  of  January,  1787, 
this  opinion  of  Judge  Roane  as  to  the  time  of  the 
recognition,   was  unnecessarily  advanced,  and  is, 
therefore,  entitled  to  no  higher  respect  than  what  is 
due  to  a  mere  obiter  dictum.    Be  this  as  it  may,  it 
is  the  uncontradicted  opinion  of  a  learned  Judge 
upon  the  construction  of  a  law  of  his  own  State; 
and  is  noticed  by  this  Court,  not  upon  the  ground  of 
its  being  considered  in  that  State  as  of  conclusive 
authority,  but  because  it  strongly  fortifies  the  bpkium 
which  this  Court  entertains  upon  the  point  decided ; 
which  is,  that,  however  the  construction  may  be  as 
to  the  inception  of  the  right,  it  is  clearly  prospective 
as  it  relates  to  the  consummation  of  it.     And  this 
prospective  operation  beiog  given  to  the  act,  by  re- 
quiring the  most  important  condition  upon  which 
the  privilege  of  legitimation  is  to  be  conferred,  to  be 
performed  after  the  law  came  into  operation,  it  is 
less  material  whether  the  marriage  was  celebrated 
before,  or  after  that  period.    To  render  the  past  re* 
cognition  of  the  father  effectual  to  give  inheritable 
blood  to  his  children,  who  were  then  illegitimate, 
and  incapable  of  taking  the  estate  by  descent,  either 
from  him,  or  from  those  to  whom  it  should  descend, 
would  in  some  respects  at  least,  partake  of  the  cha- 
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1820.       racter  of  a  retrospective  law.     It  would  seem  to  lie 
^T^^Ti   most  reasonable  so  to  construe  the  lawr  as  to  enable 
Hcin      the  father  to  perceive  all  the  consequences  of  his 
SuUirant    recognition  at  the  time  he  made  it 
The  appei-      The  3d  question  is,  are  the  appellants,  as  bastards, 
tl^w  itVhe-  caPaWe  of  inheriting  from  Richard  Stevenson  ? 
SwSLiSr*"      The  18th  section  of  the  law  of  descents,  under 
which  this  question  arises,  is  as  follows :  "  In  ma- 
king title  by  descent,  it  shall  be  no  bar  to  a  party 
that  any  ancestor  through  whom  he  derives  his  de- 
scent from  the   intestate,  is,  or  hath  been,  an  alien. 
Bastards  also   shall   be  capable  of  inheriting  or  df 
transmitting  inheritance  on  the  part  of  their  mother, 
in  like  manner  as  if  they  had  been  lawfully  begot- 
ten of  such  mother." 

In  the  construction  of  this  section,  it  is  never  to  bo 
lost  sight  of,  that  the  ap|>ellants  are  to  be  considered 
as  bastards,  liable  to  all  the  disabilities  to  which  the 
common  law  subjects  them,  as  such,  except  those 
from  which  the  section  itself  exempts  them.  Though 
illegitimate,  they  may  inherit  and  transmit  inherit- 
ance, on  the  part  of  the  mother,  in  like  manner  as  if 
they  bad  been  lawfully  begotten  of  the  mother.  What 
is  the  legal  exposition  of  these  expressions  ?  We 
understand  it  to  be,  that  they  shall  have  a  capacity  to 
take  teal  property  by  descent  immediately  or  through 
their  mother  in  the  ascending  line ;  and  transmit  the 
same  to  their  line  as  descendants,  in  like  mauner  as 
if  they  were  legitimate.  This  is  uniformly  the  mean- 
ing of  the  expressions,  "  on  the  part  of  the  mother 
or  father,"  when  used  in  reference  to  the  course  of 
descent  of  real  property,  in  the  paternal  or  maternal 
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line.  As  bastards,  they  were  incapable  of  inheriting  1880. 
the  estate  of  their  mother  notwithstanding  they  were  ^t«?eos«*t 
the  innocent  offspring  of  her  incontinence,  and  were,  Hein 
therefore,  in  the  view  of  the  legislature,  and  conso-  SuiHiunt. 
nant  to  the  feelings  of  nature,  justly  entitled  to  be 
provided  for  out  of  such  property  as  she  might  leave 
undisposed  of  at  her  death,  or  which  would  have 
vested  in  her,  as  heir  to  any  of  her  ancestors,  had 
she  lived  to  take  as  such.  The  current  of  inherita- 
ble blood  was  stopt  in  its  passage  from,  and  through 
the  mother,  so  as  to  prevent  the  descent  of  the  mo- 
ther's property  and  of  the  property  of  her  ancestors, 
either  to  her  own  illegitimate  children,  or  to  their 
legitimate  offspring.  The  object  of  the  legislature 
would  seem  to  have  been,  to  remove  this  impediment 
to  the  transmission  of  inheritable  blood  from  the  bas- 
tard in  the  descending  line,  and  to  give  him  a  capacity 
to  inherit  in  the  ascending  line,  and  through  his  mo- 
ther. But  although  her  bastard  children  are,  in 
these  respects,  quasi  legitimate,  they  are,  neverthe- 
less, in  all  others  bastards,  and  as  such,  they  have, 
and  can  have  neither  father,  brothers,  or  sisters.  They 
cannot,  therefore,  inherit  from  Richard  Stephenson, 
because,  in  contemplation  of  law,  he  is  not  their  bro- 
ther :  and  even  if  he  were  their  brother,  they  would 
not  inherit  their  estate  under  this  section,  on  the  part 
of  their  mother-,  but  directly  from  Richard,  the  de- 
scent from  brother  to  brother  being  immediate.  Upon 
no  principle,  therefore,  can  this  section  help  the  ap- 
pellant's case.  His  estate  never  vested  in  the  mo- 
ther, so  as  for  her  bastard   children  to  inherit  from 
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1820.      her ;  nor  did  it  pass  through  her  m  the  coarse  of  de 
j^^^  scent  to  the  bastard  children. 


Heirs 
v. 

Snllwaat 


Decree  affirmed,  with  costs. 


a  The  history  of  the  respective  disabilities  and  rights 
gitimate  children  in  different  ages  and  nations,  it  a  subject  of 
curious  speculation.  The  most  ancient  people  of  whose  laws 
and  political  institutions  we  have  any  accurate  knowledge  are 
the  Jews.  They  appear  to  make  little  or  no  distinction  "be- 
tween their  legitimate  and  illegitimate  offspring.  So,  also,  the 
Greeks,  in  the  heroic  ages,  seem  to  have  regarded  them  as 
in  every  respect  equal :  but  at  a  subsequent  epoch  they  were 
stigmatized  with  various  marks  of  unfavourable  distinction. 
Among  the  Athenians,  the  offspring  of  parents  who  had  con- 
tracted marriages,  which  though  valid  by  the  law  of  nations, 
were  contrary  to  the  policy  and  the  positive  institutions  of 
the  state,  were  considered  as  illegitimate ;  and  all  bastards 
were  not  only  deemed  incapable  of  inheriting  from  either  of 
their  parents,  but  excluded  from  public  honours  and  offices, 
and  regarded  as  aliens  to  the  commonwealth.  Thus,  the  citi- 
zen who  married  a  foreign  woman  at  once  degraded  and  dena- 
tionalized his  offspring."  The  severity  of  this  law  was  how- 
ever occasionally  mitigated  from  motives  of  policy ;  and  when 
the  ranks  of  the  citizens  of  a  Grecian  republic  became  thinned 
by  wars  and  proscriptions,  they  were  filled  up  again  from  this 
disfranchised  class.  (Ari$t.  Politic.  I.  3.  c.  3.  Id.  L  6.  c.  4.) 

The  Roman  law  distinguished  between  the  offspring  of  that 
concubinage  which  it  tolerated  as  an  inferior  species  of  marri- 
age, and  "  the  spurious  brood  of  adultery,  prostitution,  and  in* 
cert."  (Gibbon's  Deel.  if  Fall,  4»c.  c.  44.  s.  1.)  The  former 
were  termed  naturales;  and  the  latter,  ipvrit,  adulttrini,  ineet* 
tuoti,  nefarii,  or  sacriUgi,  according  as  they  were  respectively 
the  fruit  of  prostitution,  of  incest  between  persons  in  the  di- 
rect line  of  consanguinity,  or  related  in  remoter  degrees,  and 
of  the  violation  of  vows  of  chastity. 

«  tega  Attica,  Sam.  Pttitix  til  4-  de  liberis  legit,  nothis,  &c. 
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None  of  these  different  classes  of  illegitimate  offspring  were 
stigmatized  by  civil  degradation,  or  excluded  from  aspiring  to 
public  honours.  (QSuvres  de  D'Aguesseau,  torn.  7.  pp.  384, 
385.  Dissert,  sur  les  Bastards.)  But  "  according  to  the  proud 
maxims  of  the  republic,  a  legal  marriage  could  only  be  con- 
tracted by  free  citizens ;  an  honourable,  at  least  an  ingenuous 
birth,  was  required  for  the  spouse  of  a  senator :  but  the  blood 
of  kings  could  nerer  mingle  in  legitimate  nuptials  with  the 
blood  of  a  Roman  ;  and  the  name  of  Stranger  degraded  Cleo- 
patra and  Berenice  to  live  the  concubines  of  Mark  Anthony  and 
Titos."  (Qibbon,  nbi  supra.)  "  A  concubine,  in  the  strict  sense 
of  the  civilians,  was  a  woman  of  servile  or  plebeian  extraction, 
the  sole  and  faithful  companion  of  a  Roman  citizen,  who  continu- 
ed in  a  state  of  celibacy.  Her  modest  station,  below  the  honours 
of  a  wife,  above  the  infamy  of  a  prostitute,  was  acknowledg- 
ed and  approved  by  the  laws."  {lb.)  Thus  there  were  several 
classes  of  persons  who  could  not  lawfully  be  concubines,  either 
in  respect  to  the  infamy  of  their  characters,  ut  meretrices;  or  in 
respect  to  their  rank  in  life,  ut  ingenue*  et  illustra ;  or  in  re- 
spect to  their  condition  as  married  women,  or  nuns  professed, 
or  as  within  the  prohibited  degrees  of  consanguinity.  ((Euvres 
de  D'Aguesseau,  ubi  supra.) 

Although  bastards  were  not  deprived  of  any  civil  rights  by 
thi  Roman  law,  and  "  the  outcasts  of  every  family  were  adopt- 
ed without  reproach  as  the  children  of  the  state,"  yet  they 
were  excluded  in  the  early  ages  of  the  republic  from,  all  claim 
to  the  property  of  their  deceased  parents.  As  the  law  of  the 
XII  Tables  only  called  to  the  succession  the  agnates,  or  the  per- 
sons connected  by  a  line  of  males  of  the  same  gens  or  family  ; 
and  absolutely  disinherited  the  cognates  or  relations  on  the  side 
of  the  mother,  bastards  could  have  no  claim  to  the  property  of 
their  parents  by  inheritance  :  not  to  that  of  the  father  quis 
neque  gent  em,  neque  familiam  habent;  nor  to  that  of  the  mother, 
because  her  relations  were  entirely  excluded.  It  seems,  how* 
ever,  that  there  was  no  law  prohibiting  the  father  from  making 
a  provision  for  his  illegitimate  children  by  will,  until  the  time  of 
Constantine,  who  made  some  regulations  restraining  this  liberty ; 
which,  however,  are  involved  in  such  obscurity,  that  the  commen- 
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18t0.        tators  are  not  agreed  as  to  their  precise  nature.    J.  Godefroy,  in 
v^pv^     his  commentary  on  the  Theodosian  code,  is  of  the  opinion  that 
Stevenson  s   these  regulations  annulled  such  provision  by  will  in  favour  of 
t.  bastards  wherever  the  testator  left  any  legitimate  children,  or 

MlivanL  father,  mother,  brothers,  or  sisters.  (Jac.  Godefroy.  Conu  ad. 
Cod.  Theodo.  /.  1 .  De  natural,  filii*.)  Be  this  as  it  may, 
it  is  certain  that  the  Emperor  Valentinian,  A.  D.  371,  permitted 
the  bastard  children  of  fathers,  who  had  also  legitimate  offspring, 
to  acquire  either  by  donation  or  will,  one-twelfth  part  of  the  pa- 
ternal property ;  and  in  case  the  father  had  no  legitimate  chil- 
dren, or  surviving  parents,  he  might  dispose  in  the  same  manner 
of  one-fourth  of  his  estate  in  favour  of  his  illegitimate  children. 
(Cod.  Theodos.  I.  I.  De  natural,  liberis.)  Justinian  again  permit- 
ted those  who  had  both  legitimate  and  illegitimate  children  to  give 
or  bequeath  one-twelfth  part  of  their  property  to  the  latter ;  and 
in  case  they  had  no  legitimate  children,  to  make  the  same  dispo- 
sition of  a  moiety  of  their  estate.  (Novell.  18.  c.  5.  Pothier  Pom", 
dect.  in  Nov.  Ordin.  Redact,  torn.  2.  p.  55.)  He  afterwards 
permitted  them,  in  case  they  had  no  legitimate  children,  nor  fa- 
ther or  mother,  "  quibus  necessitas  est  legis  reiinquere  partem 
propria)  substantias  competentein,"  to  leave  the  whole  of  their 
property  to  their  illegitimate  offspring  ;  and  in  case  their  father 
or  mother  survived,  the  whole,  except  what  the  parents  were 
entitled  to  by  law.  (Novell.  89.  c.  12.)  Justinian  also  esta- 
blished, for  the  first  time  in  the  Roman  jurisprudence,  the 
principle  of  giving  to  illegitimate  children  a  legal  claim  to  a 
portion  of  their  fathers's  property  by  inheritance  ab  intestato, 
by  providing,  that  in  case  the  father  died  intestate,  leaving 
neither  wife  nor  legitimate  offspring,  his  natural  children  and 
their  mother  should  be  entitled  to  one  sixth  part  of  his  estate. 
(CEuvres  de  D'JIguesseau,  torn.  7.  389.)  This,  however,  must  be 
understood  strictly  of  the  children  born  in  concubinage,  such 
as  the  Roman  law  recognized  this  domestic  relation ;  and  not 
of  "  the  spurious  brood  of  adultery,  prostitution,  and  incest, 
to  whom,  (according  to  Gibbon,)  Justinian  reluctantly  granted 
the  necessary  aliments  of  life  :"  but  from  whom  it  would,  in 
fact,  appear  that  he  inhumanly  withheld  even  this  provision. 
"  Omnis  qui  ex  complexibus  aut  neforiis  aut  incestis,  aut  dam- 
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natis  processerit,  isle  neque  na*«ra/i*  nominator,  neque  alendu*        \^^ 
e$t  dpartntUm$t  neque  habebit  quoddam  ad  prasentem,  legem    S^v^*' 
participium."  (NoveU.  69.  c.  12.  $.  6.)    It  seems,  therefore,  ^h^'* 
that  this  provision  for  the  necessary  support  of  illegitimate  v. 

children  was  confined  to  those  termed  naturales.  (16.)  .    ^wh™1**: 

The  stern  contempt  of  the  early  Roman  legislators  for  the 
female  sex  had  -entirely  excluded  the  cognates  from  the  .lights* 
of  inheritance,  "  as  strangers  and  aliens."  This  necessarily ; 
prevented  even  legitimate  children  from  succeeding  to  their 
mother  ;  and  it  is  not,  therefore,  surprising  that  bastards  could; 
claim  no  part  of  the  maternal  estate*  When  the  rigour  of  thi* 
principle  was  relaxed  by  the  equitable  interference  of  the  prae- 
tor, his  edict  called  indiscriminately  to  the  succession  both  the. 
legitimate  and  illegitimate  children  of  the  mother.  (CEuvrcs  de 
D'Agueacau,  torn.  7.  p.  391.  Pothier.  Pandect,  in  N&o<:Qrdin. 
Redact,  torn.  2.  p.  667.)  This  role  was  subsequently  confirmed 
by  the  Tertullian  and  Orphitian  senates  consoUa,  and  continued 
the  law  of  the  empire  ever  afterwards,  except  that  Justinian 
engrailed  into  it  an  exception  unfavourable  to  the  illegitimate 
children  of  noble  women,  mvUerts  illustra.  {lb.) 

The  Roman4aw  had  provided  various  modes  by  which  bas- 
tards might  be  legitimated.  1.  The  first  was  by  a  subsequent 
marriage  of  the  father  and  mother ;  a  mode  of  legitimation  fir#$ 
established  by  Constantioe.  2.  Per  obiationem  curut^ ,  a  mode 
introduced  by  Theodoaius  and  Valentioian,  which  wag  when  the, 
parent  consecrated  bis  child  to  the  service  of  a,  city.  But  this 
only  bad  the  effect  of  legitimating  the  children  in  regard  to 
their  father.  They  had  no  right  to  inherit  from  collaterals,  and 
even  their-claim  to  inherit  from  their  father  was  confined  to 
his  property  within  the  city  to  whose  service  they  were  de- 
voted. 3.  Adoption  alone  was  declared  by  the  emperor  Anas- 
tasius  to  be  sufficient  to  legitimate  the  natural  children  of  the 
person  adopting  them.  But  this  law  was  abolished  by  Justin 
and  Justinian.  4.  By  the  last  will  of  the  father,  confirmed  by 
the  emperor.  But  this  only  applied  to  cases  where  he  had  no 
Surviving  legitimate  children,  and  had  some  sufficient  reason 
for  not  having  married  the  mother  of  his  natural  children. 
6.  Per  rescrtptum  principis  ;  by  a  special  dispensation  frogs  t^c 

Vol.  V.  34 
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emperor  granted  upon  the  petition  of  the  father,  who  had  no 
legitimate  offspring,  and  whose  concubine  was  dead,  or  where 
he  had  sufficient  reasons  for  not  marrying  her.  6*  By  the  re- 
cognition of  the  father  ;  as  if  the  father  designated  one  of  bis 
natural  children  as  his  child  in  any  public  or  private  instru- 
ment ;  this  had  the  effect  of  legitimating  the  child  thus  ac- 
knowledged, atid  all  bis  brothers  and  sisters  by  the  same  mo- 
ther, upon  a  legal  presumption,  that  a  marriage  might  Lave] 
been  contracted  between  the  parents.  In  all  these  cases,  except 
the  2d,  the  children  thus  legitimated  were  in  all  respects  placed 
upon  the  same  footing  as  if  born  in  lawful  wedlock.  (CEwurti 
de  D'Jlguesseau,  torn.  7.  p.  393.  and  uq.  Pothier,  Pandect.  t» 
JVot>.  Ord.  Redact,  torn.  1.  p.  %7.) 

It  should  be  added,  that  none  of  these  modes  of  legitimation 
could  apply  to  the  offspring  of  criminal  commerce,  ex  damnaio 
coitu ;  since  they  all  suppose  that  the  children  are  born  of  a 
concubine  with  whom  the  father  might  lawfully  intermarry. 
((Ewores  de  D\Qguesscau,  *bi  siipra.) 

By  the  Roman  law  if  a  bustard  led  legitimate  children,  they 
became  his  heirs  precisely  as  if  he  himself  had.  been  legiti- 
mate. But  if  he  died,  without  having  been  himself  legitimated, 
and  without  children,  his  succession  was  determined  by  the 
rule  of  reciprocity,  and  his  father  and  mother,  &c.  succeeded 
to  him,  precisely  as  he  would  have  succeeded  to  them.  If  he 
bad  been  legitimated  while  living,  his  succession  was  regulated 
in  the  snroe  manner  with  that  of  persons  born  in  lawful  wed- 
lock. {Id.  p.  390.) 

By  the  Canon  law,  the  subject  of  bastardy  was,  in  genera), 
regulated  in  the  same  manner  as  by  the  Civil  law.  But  though 
bastards  were  capable  by  the  latter  of  aspiring  to  all  the  ho* 
nours  and  offices  of  the  State,  the  former  refused  them  the  same 
privileges  in  respect  to  the  dignities  of  the  church.  The  ca- 
nonists also  aimed  to  exclude  them  entirely  from  the  succession 
of  their  father  or  mother,  but  allowed  all  indiscriminately  a 
right  to  claim  the  necessary  aliments  of  life.  After  legitima- 
tion in  any  of  the  modes  provided  by  the  civil  law,  such  as  a 
subsequent  marriage  of  the  parents,  &c.  they  regarded  them 
in  the  same  manner  as  if  born  in  lawful  wedlock.  (M.  p.  400. 
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and  teq.)  It  was  this  rale  which  they  endeavoured  to  impose 
upon  the  English  baron*  at  the  parliament  of  Morton  in  the 
reign  of  Henry  111.   (1  Bl.  Com.  466.) 

The  laws  of  those  European  countries  which  hare  adopted 
the  Roman  law  as  the  basis  of  their  municipal  jurisprudence, 
regulate  the  rights  and  disabilities  of  illegitimate  children  in 
the  same  manner  as  they  are  determined  by  the  civil  and  com- 
mon law.  Bat  the  Gothic  monarchies  of  Europe  adopted  from 
the  earliest  times  a  legislation  on  this  subject,  in  many  respects 
different  from  that  of  imperial  and  papal  (tome.  Thos,  in  all 
the  provinces  of  France,  where  the  droit  coutoumur,  or  un- 
written law,  prevailed,  bastards  were  incapable  of  inheriting  ob 
intestate,  except  the  property  of  their  legitimate  children,  and 
the  reciprocal  right  of  the  husband  and  wife  to  succeed  to  each 
other  according  to  the  title  of  the  civil  law,  wide  vir  et  uxor. 
This  was  the  universal  law  of  the  kingdom,  with  the  exception 
of  the  peculiar  customs  of  a  few  provinces,  and  the  pays  du 
droit  ecr#,*where  the  Roman  law  constituted  the  municipal 
code*  (Fernere.  Diet.  Mot.  Bastard*  CEuvres  de  D*Aguesseau% 
torn.  7.  pp.403.  430.  448.) 

They  were,  also,  with  the  exception  of  certain  local  cus- 
toms, incapable  of  taking  by  devise  from  their  parents,  except 
des  donations  moderSes  pour  leur  aliment  et  entretiens.  (Ferriere. 
Diet  ubi  supra*     CEuvres  de  D*Aguesseau*  torn.  7.  p.  431.) 

The  king  was  the  heir  of  all  bastards  dying  without  legiti- 
mate children,  or  without  having  disposed  of  their  property 
by  donation  inter  vivos,  or  last  will  and  testament,  in  the  same 
manner  as  he  inherited  the  estates  of  aubains*  or  aliens,  dying 
in  the  kingdom.  (/&.)  Of  the  various  modes  of  legitimation 
known  to  the  civil  law,  that  of  France  adopted  only  two, 
1.  that  by  a  subsequent  marriage  of  the  parents,  and  2.  by  au- 
thority of  the  prince.  (CEuvr.  de  D'Aguesseau,  torn.  7.  p.  437. 
The  bastard  who  was  legitimated  by  the  subsequent  marriage 
of  his  parents,  was  placed  upon  the  same  footing  as  if  born  in, 
bwful  wedlock,  as  to  personal  rights,  and  those  of  property  ; 
hut  he  who  was  legitimated  by  authority  of  the  prince,  par 
Uitre  du  prince*  although  capable  of  aspiring  to  civil  honours 
and  offices,  was  incapable  of  inheriting,  or  transmitting  proper- 
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18S0.        ty  ^inheritance,    (la?,  p.  462.)    Such  was  the  law  of  Pi 
v^v-v/    before  the  revolution  ;  but  it  was  greatly,  modified  by  the  con> 
Stejl£j^      pilers  of  the  new  civil  code,  who  retained  bat  one  mode  of 
n  legitiination,  that  by  a  subsequent  marriage  and  recognition  of 

*U>MBt    the  parents.    (Code-WapoUon,  art.  331,  332,  333.)    Illegiti- 
mate children,  legally  recognised  as  such,  are  entitled,  in  case 
their  father  shall  hare  left  legitimate  descendants,  to  one  third 
of  the  portion  to  which  they  would  have  been  entitled  had 
they  been  legitimate ;  in  case  the  former  shall  have  left  no  de- 
scendants, but  only  kindred  in  the  ascending  line,  or  brothers 
or  sisters,  to  a  moiety  of  the  same ;  and  in  case  the  parents 
ahaU  have  left  neither  descendants,  nor  kindred  in  the  ascend- 
ing line,  nor  brothers  or  sisters,  to  three  fourths  of  the  sasae 
portion.    (ft.  art.  7*7.)    They  have  a  right  to  the  whole  of 
their  parents'  property  where  the  latter  shall  have  left  no  kin- 
dred within  the  degrees  of  succession.    (ft.  art.  758.)    Their 
descendants  are  entitled  to  the  same  rights,  jure  rtprt$entati§mt. 
(ft.  art.  759.)    But  bastards  are  not  entitled  in  any  case  to 
succeed  to  the  relations  of  their  parents ;  (ft.  art,  756.)  and 
none  of  these  provisions  are  applicable  to  bastards,  the  fruit  of 
incestuous  or  adulterous  intercourse,  who  are  only  entitled'  to 
necessary  aliments,     (ft.  art.  762,  763,  764.)    The  property 
of  bastards  leaving  no  posterity,  is  inherited  by  the  parents 
who  shall  have  recognized  them.     (ft.  art.  165.)    And  in  case 
the  parents  are  deceased,  the  property  received  from  them,  is 
inherited  by  the  legitimate  brothers  and  sisters  of  the  bastard ; 
and  all  his  other  property  by  his  illegitimate  brothers  and  sis- 
ters, or  their  descendants,     (ft.  art.  766.) 

By  the  law  of  Scotland,  the  king  succeeds  as  ultimu*  tare*, 
to  the  estates  of  bastards,  and  thoy  cannot  dispose  of  their  pro- 
perty by  will,  unless  to  their  lawful  issue,  without  letters  of 
legitimation.  But  these  letters  do  not  enable  the  bastard  to 
succeed  to  his  natural  father,  to  the  exclusion  of  lawful  heirs  ; 
for  the  king  cannot,  by  any  prerogative,  cut  off  the  private  right 
of  third  parties.  But  he  may,  by  a  special  clause  in  the  let- 
ters of  legitimation,  renounce  his  right  to  the  bastard's  succes- 
sion, in  favour  of  him  who  would  have  been  the  bastard's  heir 
had  he  been  born  in  lawful  marriage,  as  such  renunciation  does 
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not  encroach  upon  the  rights  of  third  parties.  (EnhW*  Inst,  jgyj. 
B.  3.  tit.  10.  s.  3.)  A  bastard  is  not  only  excluded,  1.  From 
his  father's  succession,  because  the  law  knows  no  father  who  is 
not  marked  out  by  lawful  marriage ;  and,  2.  From  all  heritable 
succession,  whether  by  the  father  or  mother ;  because  he  can- 
not be  pronounced  lawful  heir  by  the  inquest,  in  terms  of  the 
brief}  but*  also,  3.  From  the  moveable  succession  of  his  mo- 
ther ;  for,  though  the  mother  be  known,  the  bastard  is  not  her 
lawful  child,  and  legitimacy  is  implied  in  all  succession  deferred 
by  law.  But  though  he  cannot  succeed  jure  sanguinis,  he  may 
succeed  by  destination,  where  he  is  specially  called  to  the  suc- 
cession by  an  entail  or  testament    (76.  s.  4.) 

The  laws  of  England  respecting  illegitimate  children,  are  too 
well  known  to  render  any  particular  account  of  them  necessary 
in  this  place.  Fide  1  Bl.  Comm.  464.  et  seq.  Co.  Ldtt.  by 
Bargr.  4*  Butler y  3  b.  note  1.  Id.  123.  a.  note  8.  Id.  123.  b. 
note  1,  2.  Id.  243.  b.  note  2.  Id.  244.  a.  note  1,  2.  Id.  244. 
b.  note  ] . 


(Local  Law.) 

Perkins  et  a/,  v.  Ramsey  tt  ol. 

The  following  entry  it  invalid  for  want  of  tint  certainty  and  precision 
required  by  law :    "  William  Perkins  and  William  Hoy,  enter  6,714 
acres  of  land  on  a  treasury  warrant,  No.  10,692*  to  join  Lawrence 
Thompson  and  James  M'Millan'g  entry  of  1,000  acres  that  it  laid  on 
the  adjoining  ridge  between  Spencer's  creek  and  Hingston's  fork  of 
Licking  on  the  east,  and  to  ran  east  and  south  for  quantity."    The 
entry  referred  to  in  the  foregoing  was  as  follows :  "9th  of  December, 
1782,  Lawrence  Thompson  and  James  M'Millan,  assignee  of  Samuel 
Baker,  enter  1,000  acres  on  a  treasury  warrant,  No.  4,222,  on  the  di- 
viding ridge  between  Kingston's  fork  of  Licking  and  Spencer's  creek, 
a  west  branch  of  said  fork,  to  include  a  large  pond  in  the  centre  of  a 
square,  and  a  white  oak  tree  marked  X,  also  an  elm  tree  marked 
VS,  near  the  side  of  the  pond." 

This  cause  was  argued  by  Mr.  B.  Hardin,  for  the   Feb.  vrth: 
appellants,  and  by  Mr.  Trimble,  for  the  respondent?. 
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isaa         Mr.  Justice  Todd  delivered  the  opinion  of  the 

Perkins     Court.    This  is  an  appeal  from  the  decree  of  the 

j^^        seventh  Circuit  Court  in  the  district  of  Kentucky, 

March  m.  and  is  a  controversy  between  conflicting  claims  to 

land  originating  under  the  land  law  of  Virginia. 

The  respondents  relying  on  their  elder  legal  titles, 
and  denying  the  validity  of  the  entries,  under  which 
the  appellants  derive  their  titles,  it  is  necessary  to 
examine  those  entries  only. 

The  entry  under  which  the  appellants  derive  title 
is  in  the  following  words,  as  it  stands  amended,  viz. 
"  William  Perkins  and  William  Hoy  enter  6,714 
acres  of  land  on  treasury  warrant  No.  10,692,  to 
join  Lawrence  Thompson  and  James  McMillan's  en- 
try of  1 ,000  acres  that  is  laid  on  the  dividing  ridge, 
between  Spencer's  creek  and  Hingston's  fork  of 
Licking,  on  the  east,  and  to  run  east  and  south,  for 
quantity." 

The  entry  referred  to  in  the  foregoing  one,  is  in 
the  following  words,  viz  :  "  9th  of  December,  1782, 
Lawrence  Thompson  and  James  M'Millan,  assignee 
of  Samuel  Baker,  enter  1,000  acres  on  a  treasury 
warrant,  No.  4,222,  on  the  dividing  ridge  between 
Hingston's  fork  of  Licking  and  Spencer's  creek r 
a  west  branch  of  said  fork,  to  include  a  large  pond 
in  the  centre  of  a  square,  and  a  white  oak  tree  mark- 
ed X,  also,  an  elm  tree  marked  V  S,  near  the  side 
of  the  pond." 

On  reading  this  last  entry,  the  impression  would 
be  strong,  that  the  dividing  ridge,  Spencer's  creek, 
and  the  large  pond,  were  all  to  be  found  on  the  west 
side  of  Hingston's  fork  of  Licking :  a  subsequent 


OF  THE  UNITED  STATES.  271 

locator,  or  those  desirous  of  ascertaining  the  land  isto: 
embraced  by  this  entry,  on  making  inquiry  for  the 
objects  called  for,  would  be  informed  that  Spencer's 
creek  is  not  a  water  of  Hingston's  fork;  but  is  a 
water  of  Slate  creek,  and  lies  on  the  east,  and  not 
on  the  west  side  of  Hingston.  Each  of  those  creeks 
was,  at  the  date  of  this  entry,  generally  known  by 
their  respective  names.  There  is,  then,  in  this  entry 
a  mistake  hi  describing  Spencer's  creek  as  a  west 
branch  of  Hingston's  fork.  If  this  mistake  can  be 
corrected  according  to  legal  principles,  and  well  set- 
tled rules  of  construing  entries,  it  should  be  done,  if 
by  the  correction  the  entry  can  be  sustained.  It  is 
stated  to  be  a  rule  of  construction  adopted  in  the 
Courts  of  Kentucky,  that  where  there  are  repugnant, 
false  or  mistaken  calls  in  an  entry,  they  may  be  re- 
jected. Admitting  the  correctness  of  this  rule,  the 
call  for  Spencer's  creek  as  being  a  west  branch  of 
Hingston's  fork,  i»  not  a  repugnant,  but  is  a  mistaken 
one.  This  mistake  being  corrected,  the  entry  would 
then  read,  "  Lawrence  Thompson  and  James  McMil- 
lan, assignee  of  Samuel  Baker,  enter  1,000  acres 
on  a  treasury  warrant,  on  the  dividing  ridge  between 
Hingston's  fork  of  Licking,  and  Spencer's  creek,  to 
include  a  large  pond  in  the  centre  of  a  square,  and  a 
white  oak  tree  marked  X,  also,  an  elm  tree  marked 
VS,  near  the  side  of  the  pond."  Those  who  were 
acquainted  with  Hingston's  fork,  and  Spencer's 
creek,  would  know,  and  the  connected  platt  before 
the  Court  shows,  that  there  is  a  dividing  ridge  ex- 
tending in  a  northern  and  southern  direction,  between 
those  water  courses.     A  subsequent  locator  might 
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mo.      thus  have  ascertained  three  of  the  objects  called  for 
ia  this  entry,  viz.  the  dividing  ridge,  Hingston's  fork* 
and  Spencer's  creek  ;  but  the  large  pond  and  mark- 
ed trees  are  still  wanting  to  ascertain  the  specialty 
and  precision  of  this  entry.     The  most  diligent  in- 
quiry and  laborious  research  would  not  enable  him 
to  find  them,  on,  or  near  tliis  dividing  ridge.    Here 
another  false  call  or  description  is  discovered*    Hour 
is  this  to  be  corrected  ?    It  is  contended,  that  Slate 
creek  must  be  substituted  for  Hingston's  fork,  by 
doing  which,  all  mistakes  will  be  corrected,  and 
every  object  called  for  in  the  entry  may  be  easily 
found,  and  correctly  ascertained.    Waiving  for  the 
present  all  objection  to  this  substitution,  let  it  be 
examined  how  the  entry  would  then  stand.    The 
description  would  then  be  "  on  the  dividing  ridge 
between  Slate  creek  and  Spencer's  creek,  a  west 
branch  thereof,  to  include  a  large  pond  in  the  centre 
of  a  square,  and  a  white  oak  tree  marked  X;  also,  an 
elm  tree  marked  V  S,  near  the  side  of  the  pond." 
With  this  correction,   a  subsequent  locator  being 
placed  at  the   mouth  of   Spencer's  creek,  would 
naturally  look  for  the  dividing  ridge  to  conduct  bim 
to  the  pond,  and  marked  trees.     The  connected  platt 
exhibits  three  ridges,  one  extending  in  a  northern 
direction,  between  Slate,  and  a  branch  of  Spencer's 
creek  ;  a  second,  extending  westwardly  up  Spencer's 
creek,  on  the  south  side  thereof,  which  is  a  dividing 
ridge  between  Spencer's  creek  and  Greenbrier  creek, 
also  a  water  of  Slate ;  and  a  third,  extending  west- 
wardly up  Greenbrier  on  the  south  side  thereof,  which 
is  a  dividing  ridge  between  Greenbrier  and  Brush 
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creek,  also  a  water  of  Slate.  Which  of  these  would  tsa>. 
he  decide  to  be  the  dividing  ridge  between  Spencer?s  h*^£*? 
creek,  and  Slate  ;  or  can  either  of  them  be  properly  ^  ▼. 
so  called?  It  is  contended  on  the  part  of  the  appel- 
lants, that  the  ridge  on  the  upper,  or  south  side  of 
Spencpr's  creek:  would,  id  the  general,  and  common 
-acceptation  of  men,  be  considered  as  the  proper  one. 
'  lc  may  be  admitted,  that  in  manyr  perhaps  in  most 
cases,  a  call  for  the  dividing  ridge  between  two 
streaois  would  generally  be  considered  as  designa- 
ting; that  point  above  the  one,  tod  adjoining  the 
other;  but  it  must  also  be  admitted,  that  in  some 
cases,  it  would  not  be. so  considered  ;  it  would  de- 
peod  eat  the  direction  or  course  of  the  streams, 
and  the  banner  in  which  they  are  united  with 
each  other.  If  the  general  course  of  the  bee  was 
south,  and  the  other  north,  and  the  other  runnier 
south,  should  torn  east  to  form  the  junction,  and 
the  one  running  north  should  continue  its  course, 
then  the  land  below  the  junction,  would  by  every 
person  be  considered  as  dividing  the  one  stream  from 
the  other.  Take  as  an  example  that  branch  of  Spen- 
cer's Creek,  called  Harper's  Fork ;  suppose  it  the 
main  stream,  and  that  it  formed  a  junction  with  Slate 
Creek  instead  of  Spencer's  Creek,  could  a  doubt 
exist  that  the  land  on  the  lower  side  was  the  divid- 
ing ridge  between  that  stream  and  Slate  Creek  ?  The 
dividing  ridge  on  the  south  side  of  Spencer's  Creek, 
is,  in  truth  and  in  fact,  a  dividing  ridge  between  that 
creek  and  Green-brier,  another  water  of  Slate,  run- 
ning nearly  parallel  with  Spencers's  Creek,  and 
forming  a  junction  with  Slate  above  it,     The  same 
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1890.  fact  exists  as  to  the  dividing  ridge  between  Green- 
brier and  Brush  Creek.  The  ridge,  then,  extending 
northwardly  from  the  mouth  of  Spencer's  Creek 
might,  with  equal  probability,  be  pursued  as  either  of 
the  others ;  it  would  lead  to  a  pond,  as  designated 
on  the  connected  platt  32.  It  is  true,  this  pond  is 
not  proved  to  be  a  large  one,  and  a  subsequent  loca- 
tor on  a  view  of  it  might  conclude  it  did  not  answer 
the  description  of  that  called  for  in  the  entry.  If 
he  returned  and  pursued  the  ridge  between  Green- 
brier and  Brush  Creek,  he  would  be  conducted  to  a 
pond,  designated  on  the  connected  platt  38.  This 
also  is  not  a  large  pond,  and  may  be  considered  as 
not  answering  the  description.  But  supposing  he 
should  pursue  the  ridge  on  the  south  side  of  Spen- 
cer's Creek,  would  it  conduct  him  certainly  to  the 
pond  No.  1.,  as  designated  on  the  connected  platt  ? 
We  think  it  very  doubtful,  from  the  proofs  in  the 
cause.  It  is  not  situate  on  the  dividing  ridge,  but  is 
nearly  surrounded  by  the  drains  and  branches  of 
Green-brier,  is  from  50  to  80  poles  distant  from  the 
ridge,  was  nearly  surrounded  by  high,  strong,  and 
thick  canes  ;  and,  although  from  the  testimony,  there 
appears  to  have  been  a  good  deal  of  conversation 
among  the  residents  at  Boonesborough  respecting  a 
large  pond  in  this  section  of  country,  yet  its  precise 
situation  was  known  only  to  a  few,  among  some  of 
whom  existed  an  agreement  to  conceal  their  know- 
ledge of  it,  and  many  of  the  residents  at  that  place 
and  its  vicinity  knew  not,  nor  had  heard  any  thing 
respecting  it :  to  which  may  be  added,  that  the  pond 
designated  on  the  connected  platt  37.,  is  a  large 
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pond,  was  also  known  to  many,  and  possibly  may 
have  been  the  one  spoken  of  in  some  of  the  general 
and  loose  conversations  at  Boonesborough ;  and  it 
may  be  further  observed,  that  the  residents  at 
Strode's  and  M'Gee's  stations,  (which  were  the  near- 
est ones,)  as  well  as  many  others,  who  were  con* 
versant  in  that  section  of  country,  had  never  seen, 
and  did  not  know  of,  the  pond  No.  1.  until  a  consi- 
derable time  after  the  date  of  the  entry.  The  Court 
is,  therefore,  of  opinion,  that  this  pond  was  not  so 
generally  known,  or  could  be  so  readily  found,  as  to 
support  and  uphold  this  entry  ;  and  that  it  would  be 
requiring  more  than  ordinary  and  reasonable  dili- 
gence to  traverse  and  search  all  the  dividing  ridges 
represented  on  the  connected  platt. 

But  we  are  not  satisfied  that,  according  to  the  legal 
principles  or  well  settled  rules  for  construing  entries, 
Slate  creek,  can  be  substituted  for  Hingston's  fork : 
on  the  contrary,  we  believe  it  would  be  making,  ra- 
ther than  construing  an  entry.  No  case  has  been 
produced,  where  this  has  been  permitted,  and  it  is  be- 
lieved none  such  exists.  The  counsel  for  the  appel- 
lants contends,  that  as  from  the  proofs  in  the  cause, 
it  appears  that  Slate  creek  was  by  many  supposed  to 
be  Hingston,  this  circumstance  would  authorize  such 
substitution ;  to  this  it  may  be  answered,  that  this 
mistake  existed  among  the  hunters  and  locators  at 
Boonesborough  only,  and  that  among  them,  there 
were  several  who  knew  Slate  creek  by  its  appropriate 
name;  to  which  it  may  be  added,  that  all  the  hunters 
and  locators  at  Strode's  and  M'  Gee's  stations,  as  well  as 
many  others,  also  knew  Slate  creek,  and  that  it  was 
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i8to.      not  a  water  of  Hiqgston's  fork  ;  so  thht  a  majority 
of  those  conversant  in  that  section  of  country  did 
not  labour  under  the  mistake*     We  are  therefore  of 
opinion,  that  it  would  be  extending  th*  rules  df  con- 
struction too  far  to  make  this  substitution,  in  fcuppQlt 
of  the  mistake  of  the  few,  against  the  knowledge 
of  the  majority ;  if  a  substitution  could  be  permitted 
in  Any  case.    We  are  farther  of  opinion,  that  Hirtgs- 
ton's  fork,  was  of  more  general  notoriety  than  any 
of  those  streams,  and  ought  not  to  be  disregarded  in 
construing  this  entry  ;  that  it  is  one  of  the  promi- 
nent calls  to  ascertain  its  situation  ;  and  that  a  sub- 
sequent locator  having  arrived  at  Kingston's  fork, 
and  finding  the  pond  designated  on  the  platt  37, 
which  is  proved  to  have  been  known  to  many,  and 
is  little  inferior  in  size  to  the  pond  1,  might  rationally 
conclude,  that  the  locator  of  the  entry  under  consi- 
deration,  had   mistaken   some  western  branch,  of 
Hingston,  for  Spencer's  creek;  thus  situated,  he 
would  conjecture,  that  an  entry  containing  such  in- 
correct, mistaken,  or   false  calls,  and  requiring  so 
much  diligence  and  labour,  was  so  doubtful  and  un- 
certain, as  to  induce  him  to  abandon  further  research. 
This  entry,  therefore,  from  a  full  view  of  ail  the 
proofs  and  circumstances,  is  deemed  invalid,  for  want 
of  that  certainty  and  precision  required  by  law. 

In  accordance  with  this  opinion,  is  the  decision  of 
the  Court  of  Appeals  of  the  State  of  Kentucky,  in 
the  suit  of  Dunleary  against  Reed  and  others,  where- 
in the  same  entry  was  examined  upon  substantially 
the  same,  evidence. 

Decree  affirmed  with  costs. 
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(Commow  Law.) 

Mandeville  v.  Welch. 

•        »  "... 

BiUe>of  exchange  and  negotiable  promissory  notes,  are  distinguished 

from  all  other  parol  contracts  by  the  circumstance  that  they  are 
'   prima  facie  ersfeoce  of  vahiable  consideration,  both  between  the 

original  parties,  and  against  third  persons. 
Where  a  chase  in  action  is  assigned  by  the  owner,  be  cannot  interfere 

to  defeat  the  rights  bf  the  assignee  in  the  prosecution  of  a  suit  brought 

to  enforce  those  rights. 
Itmatano^Hferreiroe^intbJam  good 

at  law>  or  in  canity. 
%at  this  doctrine  only  applies  to  cases  where  the  entire  chose  in  action 

has  been  assigned,  and  not  to  a  partial  assignment. 

:'.   .      '  ■  ......  

EmtORfo  the  Circuit  Court  for  the  district  of  Co- 
lumbia. This- Wad  an  action  of  covenant  brought 
by  the  plaintiff,  James  Welch,  for  the  use  of  Allen 
Prior,  against  the  defendant  Mandeville,  one  of  the 
firm  of  Mandeville  &  Jamesson,  for  the  breach  of 
certain  articles  of  agreement  set  forth  in  the  declara- 
tion. Several  pleas  were  pleaded  bj  the  defendant ; 
bat  as  the  opinion  of  this  Court  turned  altogether 
upon  the  fourth  set  of  pleadings,  on  which  issue 
was  joined,  and  at  the  trial  a  bill  of  exceptions  taken, 
it  is  unnecessary  to  state  the  other  pleadings. 

The  fourth  plea  alleged  a  release  of  the  cause  of 
action  by  the  plaintiff  before  the  commencement  of 
the  present  suit.  The  plaintiff  replied,  in  substance, 
that  Welch  being  indebted  to  Allen  Prior,  in  a  sum 
exceeding  8,707  dollar*  and  9  cents,  and  Mandeville 


Mendevfllis 
Wetebi 
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182Q.       &  Jamesson  being  indebted  to  Welch  by  virtue  of  the 

MaodeviMe  c°venant  in  the  declaration  mentioned,  in  the  same 

.  *; ,      sum  of  8,707  dollars  and  9  cents,  Welch  did,  in 

Welch. 

the  year  1799,  appropriate,  assign,  and  transfer  to 
Prior,  by  a  good  and  sufficient  assignment  in  equity, 
the  same  debt  due  by  reason  of  the  same  covenant, 
of  which  appropriation  and  assignment  to  the  use 
and  benefit  of  Prior,  Mandeville,  afterwards,  in  1799, 
had  notice ;  that  the  present  suit  was  brought  for  the 
sole  use  and  benefit  of  Prior,  and  Mandeville,  at  its 
commencement,  had  notice  thereof,  and  knew  thfe 
same  suit  was  depending  for  the  use  and  benefit  of 
Prior  at  the  date  of  the  pretended  release ;  that  the 
release  was  obtained  without  the  knowledge,  consent, 
or  approbation  of  Prior,  or  of  his  attorney  in  Court ; 
and  that  Welch  had  no  authority  from  Prior  or  his 
attorney,  to  execute  the  release,  which  was  known 
to  Mandeville  at  the  time  of  the  release ;  and  that 
the  release  was  made  with  the  intent  to  defraud  Prior, 
and  to  deprive  him  of  the  benefit  of  this  suit.  To 
this  replication  there  was  a  rejoinder  and  issue,  upon 
which  the  parties  went  to  trial. 

At  the  trial,  the  plaintiff,  to  prove  that  Welch  did 
transfer  and  assign  to  Prior,  by  a  good  and  sufficient  as- 
signment in  equity,  the  debt  in  the  replication  mention- 
ed, gave  in  evidence  to  the  jury  the  articles  of  agree- 
ment in  the  declaration  mentioned,  and  sundry  en- 
dorsements of  payments  thereon,  and  a  memorandum 
also  thereon,  dated  the  1st  of  January,  1798,  and 
signed  by  Welch,  stating  that  there  then  remained 
owing  to  him,  on  the  articles  payable  at  the  times 
therein  mentioned,  the  sum  of  8,707  dollars  and  9 
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cents.  The  plaintiff  further  offered  three  bills  of  tsso. 
exchange  drawn  by  Welch,  in  favour  of  Prior,  upon  ^^Jj^ 
Mandeville  and  Jamesson,  dated  on  the  7th  of  Sep- 
tember, 1799,  each  for  2,500dpltars,  pay  able  tfc  Prior 
or  his  order :  one  on  the  24th  of.  November*?  1800, 
another  on  the  same  day  and  iqofcth,  1801,  and  the 
third  on  the  same  day  and  month,  1803,  being  the 
respective  times, at  which  certain  instalments  for  like 
sums  wotild  become  due  6n  the  articles  of  agree- 
ment stated  in  the  declaration.  Each  of  these  bills 
purported  to  be  "  for  value  received"  of  Prior,  and 
were  dinected  to  be  charged  "  to  account  as  advised." 
The  plaintiff  farther  offered  in  evidence  to  the  jury 
an  account  rendered  to  Welch  by  Mandeville  & 
Jamesson,  dated  the  31st  of  January,  1798,  stating 
the  balance  of  8,707  dollars  and  9  cents,  due  te 
Welch,  and  payable  by  instalments  in  the  manner 
mentioned  in  the  articles  of  agreement ;  and  proved 
that  this  account  had  been  delivered  to  Prior  by 
Welch. 

The  defendant  then  gave  in  evidence  the  bill  and 
proceedings  in  a  suit  in  Chancery  in  Fairfax  coun- 
ty, by  Prior,  against  Welch  &  Mandeville  &  James- 
son, (excepting  the  answers  of  the  latter,)  which 
suit  was  brought  to  recover  the  amount  of  the  three 
bills  of  exchange  from  Mandeville  &  Jamesson,  as 
debtors  of  Welch,  and  was  discontinued  by  the 
plaintiff,  Prior,  after  the  answer  of  Welch  had  come 
in,  denying  that  Prior  was  owner  of  the  bills,  and 
asserting  that  Prior  held  them  merely  as  his  agent, 
and  for  his  use.  And  the  defendant  further  proved, 
that  Welch  had  never  authorized  the  present  suit  to 
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•    •  •      •  ■  .  *  *  ■         w  ■ 

itM.      lie  brought,  unless  thfe  circumstances  above  stated 
,aSS2lte  would  have  given  Prior  authority  to  institute  the 

w£*     dame- 

The  defendant  then  grayed  the  Court  to  instruct 

the  jury,  that  if  from  the  evidence  so  given,  they 

should  be  of  opinion*  that  the  sums  for  which  the 

...  .  ■      « 

tills  were  drawn  amounted  to  less  than  the  suto$  pay- 
able  by  Mandeville  &  Jameson  to  Welch,  dndet 
the  covenant,  and  were  known  to  be  less  by  Welch, 
then  Prior  is  not  such  an  assignee  6f  the  covenant 
as  would  authorize  him  to  sustain  this  suit  in  the  naist 
of  Welch.  Which  instruction  the  Court  gwe ;  but 
further  instructed  the  jury,  that  if  they  should  be  of 
Opinion,  from  the  evidence,  that  the  bills  were  draws 
far  the  full  and  valuable  consideration  expressed  an 
*be  fece  of  them,  paid  by  Prior  to  Welch,  and  if  there 
was  no  other  Evidence  than  what  is  before  stated, 
fchey  ought  to  infer  frpm  the  evidence,  that  Prior  wk* 
and  is  such  an  assignee  of  the  right  of  action  upon 
the  covenant  as  authorized  him  to  sustain  this  action 
in  the  name  of  Welch's  administrator  (Welch  having 
died  pending  the  proceedings,  and  his  administrator 
having  been  made  party  to  the  suit)  for  the  whole 
-  debt  due  by  the  covenant  at  the  time  of  Welch's  de* 
livering  the  account  above  stated  to  Prior ;  and  fur- 
ther, that  the  bills  were  prima  facie  evidence  of  such 
value  having  been  paid  by  Prior  to  Welsh.  The 
jury  found  a  verdict  for  the  plaintiff  under  this  in- 
struction ;  and  the  cause  was  brought  before  this 
Court  by  a  writ  of  error,  to  revise  this  among  other 
.supposed  errors  assigned  upon  the  record. 
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Mr.  Swann,  and  Mr.  Taylor,  for  the  plaintiffs  in  182a 
error,  argued,  1.  That  the  Court  below  erred  in  its  ^ff^JJJ^ 
instruction  to  the  jury  that  the  words  "  value  receiv-  r. 
ed"  were  evidence  against  Mandeville  &  Jamesson,  var€^  M 
that  money  had  been  actually  paid  by  Prior  to  Welch, 
or  the  bills.  They  do  not  claim  under  the  bills,  nor 
under  Welch  as  the  drawer.  They  claim  as  as- 
signees of  the  fund  on  which  the  bills  were  drawn. 
In  the  case  of  Evans  v.  Beatty,"  Lord  Ellenborough 
held,  that  on  a  guaranty  to  pay  for  goods  sold  to  a 
third  person,  the  declarations  of  the  latter  were  not 
evidence  to  charge  the  person  giving  the  guaranty ; 
because  there  might  be  collusion  between  the  third 
person  and  the  plaintiff!  So  in  this  case,  if  the  de- 
fendant proved  an  assignment  to  him,  Welch's  de- 
claration that  he  had  previously  assigned  to  the  plain- 
tiff, would  not  be  admissible,  and  his  declaration  in 
writing  cannot  have  any  greater  effect.  2.  It  was  not 
the  intention  of  Welch,  and  of  Prior,  that  the  whole 
covenant  should  be  assigned,  nor  does  the  law  imply 
such  an  assignment.  The  bills  are  general,  not  pay- 
able out  of  any  particular  fund,  and  there  is  no  proof 
of  any  agreement  between  Welch  and  Prior,  that  the 
latter  should  have  a  lien  on  the  funds  in  the  hands  of 
Mandeville  &  Jamesson.  The  legal  consequence 
of  the  decision  of  the  Court  below  is,  that  the 
drawing  of  a  bill  of  exchange  amounts,  per  se}  to 
an  assignment  in  law  of  the  funds  of  the  drawer  in 
the  hands  of  the  drawee,  so  as  to  authorize  a  suit  in 
the  name  of  the  drawer,  without  his  consent,  against 

a  5  Esp.  JV.  P.  C.  26 
Vox,.  V.  3C 
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1820.      the  drawee,  and  when  recourse  might  be  had  to  the 

M  ndeville  ^ormer#  There  is  no  case  to  support  the  idea  that 
t.  the  drawing  of  a  bill  under  any  circumstances,  will 
amount  to  an  assignment  at  law.  Cases,  indeed, 
have  occurred,  where,  under  peculiar  circumstances, 
a  Court  of  Equity  has  considered  the  drawing  of  a 
bill  as  giving  to  the  payee  a  superior  claim  or  equita- 
ble lien.  Thus,  in  the  case  of  Yeates  v.  Groves,* 
the  creditor  surrendered  a  security  he  held,  under 
an  express  agreement  that  he  should  be  paid  oat  of 
the  money  to  arise  from  a  particular  specified  fund, 
on  which  the  bill  was  drawn,  and  the  drawer  became 
bankrupt.  But  the  proposition,  that  the  drawing  of 
a  bill  on  a  specific  fund  would,  per  sey  have  created 
such  a  lien,  is  repelled  by  Lord  Thurlow.  It  would 
be  highly  impolitic  to  consider  the  drawing  of  a  bill, 
under  any  circumstances,  as  amounting  to  an  as- 
signment, or  creating  a  lien,  in  a  Court  of  law. 
These  questions  generally  arise  on  the  bankruptcy 
of  the  drawer.  His  general  creditors  have  an  inte- 
rest, and  ought  to  be  heard.  They  cannot  be  made 
parties  to  a  suit  at  law. 

Mr.  Jones  and  Mr.  Lee,  contra,  insisted,  1.  That 
bills  and  negotiable  notes  expressing  upon  their  face 
"  value  received,"  are  evidence  of  that  fact,  both  as 
between  the  original  parties,  and  against  third  per- 
sons. 2.  The  facts  and  circumstances  of  the  case 
establish  by  legal  inference,  that  the  articles  of  agree- 
ment were  wholly   assigned  in  equity.     The  bills 

a  1  Fez.  Jun.  280. 
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being  prima  facie  evidence  of  an  equivalent  advance       i82o. 
by  Prior,  the  possession  by  him  of  the  articles  of  ^JJ^^lne 
agreement,  and  the  delivery  to  him  of  the  account     __▼• 

Welch* 

signed  by  Mandeville  &  Jamisson,  furnish  a  legal  pre- 
sumption that  both  were  delivered  as  security  for  the 
payment  of  the  advance.  He  thus  acquired  a  lien 
on  them  similar  to  that  acquired  by  the  delivery  of 
title  deeds  as  security  for  a  debt,  which  lien  has  al- 
ways been  deemed  by  Courts  of  Equity  equivalent 
to  a  mortgage/  So,  also,  the  deposit  of  a  note  or 
bill,  afl  security  for  a  debt,  entitles  the  creditor  to 
enforce  his  lien  in  equity/  But  supposing  this  posi- 
tion not  to  be  correct,  still  it  is  contended,  that  there 
was  here  a  partial  lien  or  appropriation  of  the  debt 
due  from  Mandeville  &  Jamesson  under  the  articles, 
to  the  extent  of  the  sums  due  on  the  bills,  which  is 
sufficient  to  authorize  Prior  to  maintain  this  action. 
The  drawing  of  a  bill  of  exchange  is,  in  itself,  an 
assignment  by  the  drawer  to  the  payee  of  the  money 
due  from  the  drawee.  The  acceptance  is  not  neces- 
sary to  make  the  assignment  complete,  but  only  to 
give  an  action  against  the  drawee  in  the  name  of  the 
payee/  In  the  case  of  Clark  v.  Adair,  cited  by  Mr. 
Justice  Buller  in  Masters  v.  Miller/  it  was  determined 

a  Sweas  t.  Camelford,  1  Fez.  Jun.  2S5.  Walwyn  v.  Shep- 
pard's  Assignees,  4  Ves.  119.  Jones  v.  Gibbons,  9  Fes.  411. 
Ex  parte  Langs  ton,  Rose's  Rep.  26.  Russel  v.  Russel,  1  Bro. 
Ck.  Cas.  269. 

b  Ex  parte  Crossbey,  3  Bro.  Ch.  Cas.  237.  Ex  parte  Byas, 
1  Atk.  148. 

c  Gibson  v.  Minet,  1  H.  Bl.  669.  602.  Tatlock  v.  Harris, 
S  T.  R.  174. 

d  4  T.  R.  343. 
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1820.  tbat  an  unaccepted  bill  was  such  an  assignment 
MandevOie  entitled  the  payee  to  the  money.  In  Yeates  v.  Groves/ 
!•  an  order  to  pay  out  of  a  particular  fund,  though  not 
accepted,  was  considered  such  a  transfer  as  to  pre- 
vent the  assignee  of  the  party  who  became  bankrupt 
after  drawing  the  order,  from  claiming  the  fund  on 
which  the  order  was  drawn. 

• 

Marehith.  Mr.  Justice  Story  delivered  the  opinion  of  the 
Court.  Two  questions  arise  upon  the  instruction  to 
the  jury:  1.  Whether  the  bills  were  prima  facie  evi- 
dence that  value  had  been  paid  for  them  by  Prior  to 
Welch  ?  2.  Whether,  under  all  the  circumstances  of 
the  case,  Prior  was  an  assignee  in  equity  entitled  to 
maintain  the  present  action  ? 
Bills md  no-      Upon  the  first  point,  we  are  of  opinion,  that  the 

are  prim* fa  a*  Jaw  was  correctly  laid  down  by  the  Court  below. 

evidence       of  »  % 

j£j««ram«i.  The  argument  of  the  defendant's  counsel  admits, 
Si   origLnnBJ  that  where  a  bill  imports  on  its  face  to  be  for  "  value 

parties        and  * 

third  p  isom.  receive^"  it  is  prima  facie  evidence  of  that  fact  be- 
tween the  original  parties;  but  it  is  stated,  that  it  is 
not  evidence  of  the  fact  against  third  persons.  We 
know  of  no  such  distinction.  In  all  cases  where  the 
bill  can  be  used  as  evidence  either  against  the  par- 
ties, or  against  third  persons,  the  same  legal  pre- 
sumption arises  of  its  having  been  given  for  value 
received,  as  exists  in  relation  to  a  deed  expressed  to 
be  given  for  a  valuable  consideration.  In  this  re- 
spect, bills  of  exchange,  and  negotiable  notes,  are 

1    Fez.  Jnn.  280. 
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distinguished  from  all  other  parol  contracts,  by  au-      1820. 
thorities  which  are  not  now  to  be  questioned/  Mandevilk 

The  other  question  requires  more  consideration,     W^U 
though  it  does  not  in  our  judgment  present  any  in-   Th«  aMtgnor 
trinsic  difficulty.     It  has  been  long  since  settled,  that  action  cannot 
where  a  chose  in  action  is  assigned  by  the  owner,  JuiJhe^ugbt 
he  shall  not  be  permitted  fraudulently  to  interfere  £g"  2^**' 
and  defeat  the  rights  of  the  assignee  in  the  prosecu- 
tion of  any  suit  to  enforce  those  rights.    And  it  has 
not  been  deemed  to  make  any  difference  whether 
the  assignment  be  good  at  law,  or  in  equity  only. 
This  doctrine  was  fully  recognized  by  this  Court 
when  this  case  was  formerly  before  us/    It  was 
then  applied  to  a  case,  where  the  whole  chose  in  ac- 
tion was  alleged  to  have  been  assigned  ;  and  it  was 
certainly  then  supposed  that  the  doctrine  in  Courts 
of  law  had  never  been  pressed  to  a  greater  extent. 
We  are  now  called  upon  to  press  it  still  farther,  so  as 
to  embrace  cases  of  partial  assignments  of  choses  in 
action. 

It  is  contended  on  behalf  of  the  plaintiff,  in  the 
first  place,  that  the  facts  of  this  case  establish  by  le- 
gal inference,  that  the  articles  of  agreement  were 
entirely  assigned  in  equity  to  the  plaintiff.  If  this 
ground  fails,  it  is  in  the  next  place  contended,  that 
an  assignment  was  made  of  the  debt  due  by  the  ar- 
ticles to  the  extent  of  7,600  dollars,  the  amount  of 
the  bills  drawn  on  Mandeville  &  Jamesson,  and  that 

a  Chitty  on  Bills,  (2d  edit.)  12.  62.  1  Wilt.  Rep.  189.    Burr. 
1516.     Salk.  25.     1  Bo*.  <fr  Pull.  651. 
b  Welch  v.  Mandef  ille,  1  Wheat.  Rep.  235. 
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1820.       this,  per  se}  authorizes  Prior  to  sustain  the  present 

Mandeville 

▼.  In  support  of  the  first  position,  it  is  argued,  that 

Equable  the  hills  being  prima  facie  evidence  of  an  equivalent 
HUTdf^\ X  advance  made  by  Prior,  the  possession  by  the  latter 
JtewL^  Ullc  of  the  articles  of  agreement,  and  the  delivery  to  him  of 
the  account  signed  by  Mandeville  &  Jamesson,  afford 
a  legal  presumption  that  the  articles  and  account 
were  delivered  to  him  as  security  for  the  payment 
of  such  advance,  and  thereby  he  acquired  a  lien  on 
them  like  that  acquired  by  the  delivery  of  title  deeds 
as  security  for  a  debt,  which  lien  has  always  been 
deemed  to  be  equivalent  to  an  equitable  mortgage. 
It  may  be  admitted,  that  according  to  the  course  of 
the  authorities  in  England,  and  as  applicable  to  the 
state  of  land  titles  there,  a  deposit  of  title  deeds 
does,  in  the  cases  alluded  to,  create  a  lien,  which  will 
be  recognized  as  an  equitable  mortgage,  and  will 
entitle  the  party  to  call  for  an  assignment  of  the  pro- 
perty included  in  the  title  deeds.  It  may  also  be 
admitted,  that  a  deposit  of  a  note  not  negotiable,  as 
security  for  a  debt,  will  entitle  the  creditor,  after 
notice  to  the  maker,  to  enforce  in  equity  his  lien 
against  the  depositor,  and  his  assignees  in  bankrupt- 
cy. Such  was  the  case  cited  at  the  bar  from  Atkyn's 
Reports.0  But  in  cases  of  this  nature,  the  doctrine 
proceeds  upon  the  supposition,  that  the  deposit  is 
dearly  established  to  have  been  made  as  security  for 
the  debt ;  and  not  upon  the  ground  that  the  mere 
fact  of  a  deposit  unexplained  affords  such  proof.    In 

a  Ev  parte  Bj*as,  1  A(k.  148. 
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the  case  at  the  bar,  it  was  not  proved  that  the  articles  isso. 
were  delivered  by  Welch  to  Prior  at  all,  much  less  M^^Je 
that  they  were  delivered  as  security  for  the  bills. 
The  delivery  of  the  account  is  certainly  an  equivo- 
cal act,  and  might  have  been  as  a  voucher  of  the 
right  of  Welch  to  draw  on  Mandeville  &  Jamesson. 
There  is  this  farther  deficiency  in  the  proof,  that  the 
bills  do  not  appear  ever  to  have  been  presented  to 
the  drawees  for  acceptance,  which  not  only  rebuts 
the  presumption  from  the  face  of  the  bills  that  they 
were  received  for  value,  since  a  bona  fide  holder 
could  not  be  supposed  guilty  of  such  fatal  laches  5 
but  draws  after  it  the  auxiliary  presumption,  that 
they  were  in  the  hands  of  Prior  as  agent,  and,  there- 
fore, that  he  had  not  any  assignment  of  the  articles 
as  security.  And  it  may  be  added,  that  the  suit 
commenced  in  Chancery  by  Prior,  for  this  very  debt, 
and,  afterwards,  discontinued,  does  not  assert  any 
assigned  title  in  himself,  but  proceeds  against  Man- 
deville &  Jamesson,  as  the  mere  debtors  of  Welch. 
Under  such  circumstances,  this  Court  cannot  say 
that  the  instruction  of  the  Circuit  Court  was  correct, 
that  the  jury  ought  to  infer,  that  Prior  was  an  as- 
signee, entitled  to  sue  for  the  whole  debt  due  upon 
the  articles. 

The  ground,  then,  that  there  was  a  deposit  of  the  Auiiofa* 
articles  as  collateral  security,  failing,  we  are  next  led  a«J£™rnt  * 
to  examine  the  position  of  the  defendant's  counsel,  the  !£Ked£ 

.  .  .    1  ,.  *.     ,       from     the 

that  there  was  a  partial  lien  or  appropriation  of  the  dram*  to  a* 
debt  due  from  Mandeville  &  Jamesson,  under  the  ar- 
ticles to  the  extent  of  the  sum  due  on  the  bills, 
which  is  equivalent  to  an  equitable  assignment  of  so 
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1896.      much  of  the  debt.     It  is  said,  that  a  bill  of  exchange 

*JJ^]£JU£  is,  in  theory,  an  assignment  to  the  payee  of  a  debt 

*•        due  from  the  drawee  to  the  drawer.    This  is  un- 

Welch. 

doubtedly  true,  where  the  bill  has  been  accepted, 
whether  it  be  drawn  on  general  funds,  or  a  specific 
fund,  and  whether  the  bill  be  in  its  own  nature  ne- 
gotiable or  not ;  for  in  such  a  case,  the  acceptor,  by 
his  assent,  binds,  and  appropriated  the  funds  for  the 
use  of  the  payee.  And  to  this  effect  are  the  autho- 
rities cited  at  the  bar/  In  cases  also  where  an  order 
is  drawn  for  the  whole  of  a  particular  fund,  it  amounts 
to  an  equitable  assignment  of  that  fund,  and  after 
notice  to  the  drawee  it  binds  the  fund  in  his  hand. 
Bat  this  prin-  But  where  the  order  is  drawn  either  on  a  general. 

ciple  doe*  not  °  F 

SSf ly  ^Pn-  or  a  Partlcu'ar  fandi  for  a  part  only,  it  does  not 
ment  of  the  amount  to  an  assignment  of  that  part,  or  give  a  liea 
as  against  the  drawee,  unless  he  consent  to  the  ap- 
propriation by  an  acceptance  of  the  draft ;  or  an  obli- 
gation to  accept  may  be  fairly  implied  from  the  cus- 
tom of  trade,  or  the  course  of  business  between  the 
parties  as^  a  part  of  their  contract.  The  reason  of 
this  principle  is  plain.  A  creditor  shall  not  be  per- 
mitted to  split  up  a  single  cause  of  action  into  many 
actions,  without  the  assent  of  his  debtor,  since  it 
may  subject  him  to  many  embarrassments  and  re- 
**  sponsibilities  not  contemplated  in  his  original  con- 

tract. He  has  a  right  to  stand  upon  the  singleness 
of  his  original  contract,  and  to  decline  any  legal  or 
equitable  assignments  by  which  it  may  be  broken 

a  Ycatcs  v.  Groves,  1  Fes.  jnn.  280.    Gibson  r.  Mi  net,  ptr 
Eyre,  C.  J.  1  H.  Bl.  669.  COS.     Tatlock  r.  Harrii,  3  T.  R. 


▼.. . 

Welch. 
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into  fragments.  When  he  undertakes  to  pay  an  in-  isto. 
tegral  sum  to  his  creditor,  it  is  no  part  of  his  contract  ^X^ 
that  he  shall  be  obliged  to  pay  in  fractions  to  any 
other  persons.  So  that  if  the  plaintiff  could  show  a 
partial  assignment  to  the  extent  of  the  bills,  it  would 
not  avail  him  in  support  of  the  present  suit  But, 
in  the  present  case,  there  is  no  proof  of  any  pre- 
sentment of  the  bills,  much  less  of  any  acceptance 
by  the  defendant  to  establish  even  a  partial  assign* 
ment  of  the  debt.  And  if  there  were)  it  would  still  be 
necessary  to  show  that  there  was  an  assignment  of 
the  articles  as  an  attendant  security,  before  the  plain- 
tiff could  found  his  action  upon  them.  Indeed,  by 
the  very  terms  of  the  pleadings,  the  plaintiff  under- 
takes to  establish  an  assignment  of  the  whole  debt 
due  by  the  articles ;  and  if  he  fails  in  this,  there  is 
an  end  to  his  recovery.  So  that,  in  whatever  view  we 
contemplate  the  facts  of  this  case,  or  the  law  appli- 
cable to  it,  the  plaintiff  has  not  shown  any  sufficient 
title  to  sustain  his  replication  to  the  fourth  plea. 

Several  other  objections  have  been  taken  at  the 
bar  to  the  plaintiff's  right  of  recovery,  which  under 
other  circumstances  would  have  deserved  serious 
consideration ;  but,  as  upon  the  merits  of  the  case,  as 
they  are  apparent  upon  the  record,  the  judgment  of 
this  Court  is  decidedly  against  the  plaintiff,  it  is  un- 
necessary to  give  any  opinion  upon  those  objections. 

Judgment  reversed. 
Judgment.    This  cause  came  on  to  be  heard  on 

Vol.  V.  37 
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1820.      the  transcript  of  the  record  of  the  Circuit  Court  for 

jSJ2^3to  t'le  ^st"ct  °^  Columbia  in  the  county  of  Alexan- 
v-  dria,  and  was  argued  by  counsel.  On  consideration 
whereof,  this  Court  is  of  opinion  that  the  said  Cir- 
cuit Court  erred  in  instructing  the  jury,  "that  if 
they  should  be  of  opinion,  from  the  evidence,  that  the 
said  bills  were  drawn  for  the  full  and  valuable  con- 
sideration expressed  on  the  face  of  them,  paid  by  the 
said  Prior  to  the  said  Welch,  and  if  there  be  no  other 
evidence  than  what  is  herein  before  stated,  they  ought 
to  infer  from  the  said  evidence,  that  the  said  Prior 
was,  and  is  such  an  assignee  of  the  right  of  action 
upon  the  covenant  aforesaid,  as  authorises  him  to 
sustain  the  action  in  the  name  of  the  said  Welch's 
administrator  for  the  whole  debt  due  by  the  said  co- 
venant, at  the  time  of  the  said  Welch's  delivering 
the  said  account  to  the  said  Prior."  It  is,  therefore, 
adjudged  and  ordered,  that  the  judgment  of  the 
said  Circuit  Court  in  this  case  be,  and  the  same  is 
hereby  reversed  and  annulled.  And  it  is  further 
ordered,  that  the  said  cause  be  remanded  to  the 
the  said  Circuit  Court,  with  directions  to  issue  a  t>e- 
nire  facias  de  novo. 
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Wallace' 

-► 

(Practice.)  t: 

Andersen. 

* 

Wallace  v.  Anderson. 

An  information  for  a  9110  teontmio,  to  try  the  title  to  an  office,  cannot 
be  maintained  but  at  the  instance  of  the  Gorernment ;  and  the  con-, 
sent  of  parties  will  not  gire  jurisdiction  in  such  a  case. 

Error  to  the  Circuit  Court  of  Ohio. 

This  was  an  information  for  a  quo  ivarranto, 
brought  to  try  the  title  of  the  defendant  to  the  office 
of  principal  surveyor  of  the  Virginia  military  bounty 
lands  north  of  the  river  Ohio,  and  between  the  rivers 
Scioto  and  Little  Miami.     The  defendant  had  been 
appointed  to  the  office  by  the  State  of  Virginia,4  and 
continued  to  exercise  its  duties  until  the  yea?  1818, 
during  all  which  time  his  official  acts  were  redbg 
nised  by  the  United  States.     In  that  year  he  was 
removed  by  the  Governor  and  Council  of  Virginia, 
and  the  plaintiff  appointed  in  his  place.    The  writ 
was  brought,  by  consent  of  parties,  to  try  the  title 
to  the  office,  waiving  all  questions  of  form,  and  of 
jurisdiction.    Judgment  was  given  in  the  Court  be- 
low for  the  defendant,  and  the  cause  was  brought  by 
writ  of  error  to  this  Court. 

The  cause  was  argued  by  Mr.  Hardin,  for  the  March  6tt. 
plaintiff,  and  by  the  Attorney- General  and  Mr.  Scott, 
for  the  defendant.     But  as  the  cause  was  dismissed 
for  want  of  jurisdiction,  it  is  deemed  unnecessary  to 
insert  the  argument. 


<2Qft  CASES  IN  THE  SUPREME  COURT 

182&  Mr.  Chief  Justice  Marshall  delivered  the  opinion 

^J^J^   of  the  Court,  that  a  writ  of  quo  warranto  could  not  be 
a    ▼•        maintained  except  at  the  instance  of  the  Government, 

.March  stk.  an^  as  l^ls  wr^  was  issued  by  a  private  individual, 
without  the  authority  of  the  Government,  it  could 
not  be  sustained,  whatever  might  be  the  right  of  tbe 
prosecutor,  or  of  the  person  claiming  to  exercise  the 
office  in  question.  The  information  must,  therefore, 
be  dismissed. 

Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  heard  on 
tbe  transcript  of  the  record  of  the  Circuit  Court  for 
the  district  of  Ohio,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  no  writ  of  quo  warranto  can  be  maintained,  but 
at  the  instance  of  the  Government ;  and  as  this  is  a 
writ  issued  by  an  individual  without  the  authority  of 
Government,  it  is  the  opinion  of  this  Court,  that  tbe 
same  cannot  be  sustained,  whatever  may  be  the  right 
of  that  individual,  or  of  the  person  who  claims  to 
exercise  the  office,  to  try  the  title  to  which,  the  writ 
is  brought.  It  is,  therefore,  the  opinion  of  this  Court, 
that  the  judgment  of  the  Circuit  Court  ought  to  be 
reversed,  and  the  cause  remanded  to  that  Court, 
with  directions  to  dismiss  the  information  be- 
cause it  is  not  filed  at  the  instance  of  the  United 
States. 


OF  THE  UNITED  STATES.  293 


(Local  Law.) 

Polk's  Lessee  v.  Wendell  etai. 

There  are  cases  in  wh'ich  a  grant  is  absolutely  void  j  as  where  the  State 
has  Ho  title  to  the  thing  granted,  or  where  the  officer  had  no  autho- 
rity to  issue  the  grant,  4c  In  soch  cases,  the  validity  of  the  grant 
is  necessarily  examinable  at  law. 

A  grant  raises  a  presumption  that  every  prerequisite  to  its  issuing  was 
complied  with,  and  a  warrant  is  evidence  of  the  existence  of  an  en- 
try ;  but  where  the  entry  has  never  in  fact  been  made,  and  the  war- 
rant is  forged,  no  right  accrues  under  the  act  of  North  Carolina  of 
1777,  and  the  grant  is  void. 

Where  a  party,  in  order  to  prove  that  there  were  no  entries  to  autho- 
rize the  issuing  of  the  warrants,  offered  to  give  in  evidence  certified 
copies  of  warrants  from  the  same  office,  of  the  same  dates  and  nura- 
bers,  but  to  different  persons,  and  for  different  quantities  of  lands : 
Held,  that  this  was  competent  evidence  to  prove  the  positive  fact  of 
the  existence  of  the  entries  specified  in  the  copies;  but  that  in  order 
to  have  a  negative  effect  in  disproving  the  entries  alleged  to  be  spu- 
rious, the  whole  abstract  ought  to  be  produced  in  Court,  or  inspect- 
ed under  a  commission,  or  the  keeper  of  the  document  examined  as 
a  witness,  from  which  the  Court  might  ascertain  the  fact  of  the  non- 
existence of  the  contested  entries.  k 

In  such  a  case,  certificates  from  the  Secretary's  office  of  North  Caro- 
lina, introduced  to  prove  that  on  the  entries  of  the  same  dates  with 
those  alleged  to  be  spurious,  other  warrants  issued,  and  other  grants 
were  obtained  in  the  name  of  various  individuals,  but  none  to  the 
party  claiming  under  the  alleged  spurious  entries,  is  competent  cir- 
cumstantial evidence  to  be  left  to  the  jury.  In  such  a  case,  parol 
evidence,  that  the  warrants  and  locations  had  been  rejected  by  the 
entry-taker  as  spurious,  is  inadmissible. 

It  *eemf ,  that,  whether  a  grant  be  absolutely  void,  or  voidable  only,  a 
junior  grantee  is  not,  by  the  law  of  Tennessee,  permitted  to  avail 
himself  of  its  nullity  as  against  an  innocent  purchaser  without  no- 
tice. 

Error  to  the  Circuit  Court  of  West  Tennessee. 
This  was  an  action  of  ejectment,  for  five  thousand 


V. 

Wendell. 
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1820.  acres  of  land,  in  the  State  of  Tennessee,  granted  by 
mfvfl^  the  Governor  of  North  Carolina,  to  Polk,  the  lessor 
800  of  the  plaintiff,  on  the  6th  of  May,  1800,  on  a  warrant 
WewteU.  from  John  Armstrong's  office,  dated  May  25th,  1784 
The  defendants,  who  were  proved  to  be  in  posses- 
sion of  part  of  this  tract,  claimed  title  under  a  grant 
from  the  Governor  of  North  Carolina  to  John  Se- 
veir,  for  twenty-five  thousand  and  sixty  acres,  beat- 
ing date  on  the  28th  of  August,  1795.  This  grant 
appears  by  the  annexed  certificate  of  survey  to  be 
founded  oo  forty  land  warrants  of  six  hundred  and 
forty  acres  each,  numbered  from  1634  to  1676,  and 
surveyed  in  one  entire  tract.  The  land  in  dispute 
was  proved  to  lie  within  the  lines  of  Seveir's  grant. 
The  plaintiff  having  proved  that  John  Carter  was 
entry-taker  of  Washington  county  until  February 
28th,  1 780,  and  that  Landon  Carter  was  then  ap- 
pointed, offered  in  evidence  an  office  copy  of  an 
abstract  (marked  K.  in  the  transcript)  of  the  war- 
rants, on  which  Seveir's  survey  and  grant  were 
founded  ;  the  original  book  of  entries  being  destroy- 
ed. From  this  copy  it  appeared,  that  all  the  war* 
rants  were  issued  from  the  Washington  county  office, 
in  April  or  May,  1780,  to  the  surveyor  of  Sullivan 
county,  and  purported  to  be  founded  on  entries  which 
bore  date  on  the  16th  of  September,  1779.  They 
were  all  signed  "Landon  Carter,  Entry-taker." 
lie  also  produced,  and  offered  to  give  in  evidence, 
office  copies  of  warrants  from  the  same  office, 
(marked  II.  and  L.  in  the  transcript,)  of  the  same 
dates  and  numbers,  but  to  different  persons,  and  for 
different  quantities  of  land.     These  warrants  aj>- 
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peared  to  be  issued  by  John  Carter ;  and  were  of-  lata 
fered,  like  Seveir's  warrants,  for  the  purpose  of  ^^^ 
showing  that  the  latter  were  spurious,  and,  conse-  tee 
quently,  that  Seveir's  grant  was'void.  The  plaintiff  WeodeH. 
also  offered  in  evidence  a  grant  to  Seveir  for  32,000 
acres,  dated  27th  of  November,  1 795,  which  pur- 
ported .  to  be  founded  on  thirty-six  warrants,  all  of 
them  except  the  two  first  on  alleged  entries,  dated 
on  the  same  16th  of  September,  1779.  He  also  of- 
fered to  prove,  that  the  two  first  warrants  had  been 
satisfied  by  prior  grants,  and  in  respect  to  the  others, 
that  warrants  for  the  same  numbers  issued  to  other 
persons,  and  were  recognised  in  the  abstract  of  Carter's 
entry  book,  but  none  of  Seveir's.  The  plaintiff  also 
offered  to  prove,  that  the  warrants  and  locations  of 
Seveir  had  been  insinuated,  in  1794  or  1795,  into 
the  entry  taker's  office  without  his  knowledge ;  that 
they  were  rejected  by  the  entry-taker  as  spurious ; 
and  that  the  locations  were  in  Seveir's  hand- writing. 
The  plaintiff  also  offered  to  give  in  evidence  a  report 
to  the  legislature  of  Tennessee,  of  November  8th, 
18G3,  declaring  all  Seveir's  warrants  to  be  fraudulent 
fabrications.  All  this  testimony  was  overruled  and 
rejected  by  the  Court,  to  which  the  plaintiff  except- 
ed. A  verdict  was  taken,  and  judgment  rendered  for 
the  defendants,  and  the  cause  was  brought  by  writ  of 
error  to  this  Court- 
Mr.  Harper ,  and  Mr.  Gaston,  for  the  plaintiff,  ar-  March  w. 
gued,  1.  That  it  was  competent  for  the  plaintiff  to 
show,  that  no  entries  had  been  made  in  the  land  of- 
fice of  North  Carolina,  and  that,  therefore,  the  Go- 
vernor bad  no  power  to  issue  the  grant.  The  act 
of  1777,  c.  1.  s.  3.  makes  the  entry  the  first  essentia) 
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1820.  ami  indispensable  requisite  to  obtaining  a  tide  to 
j^I^T^.  cant  land.  The  5th  section  points  out  the  difference 
•*•  between  location,  entry,  and  warrant.  The  entries 
W«ad4j.  are  the  foundation  of  the  claim,  and  are  all  to  be 
numbered  in  the  order  in  which  they  are  made*  The 
9th  section  declares  every  right  obtained  in  any 
other  manner,  "  utterly  void.3'  This  section  follows 
the  directions  in  regard  to  the  entry,  and  makes  a 
valid  entry  the  one  thing  needful*  In  the  construe* 
tion  of  this  statute,  it  has  been  settled  in  the  Conta 
of  North  Carolina,  that  no  legal  title  is  created  until 
the  grant ;  and  that  the  elder  grant,  though  founded 
on  a  junior  entry,  is,  at  law,  to  be  preferred  to  a  j«* 
nior  grant  on  an  elder  title  ;  that  an  equitable  into* 
rest  is  acquired  by  the  first  entry,  which  is  to  be  en* 
forced  as  other  equitable  titles  are  enforced.  It  is 
also  settled,  that  when  a  grant  issues,  it  furnishes 
sufficient  prima  facie  evidence,  that  all  the  prerequi- 
sites of  the  law  have  been  complied  with ;  and  that 
it  cannot  be  avoided  by  showing  irregularities  in  the 
conduct  of  the  officers  who  superintended  the  pro* 
gress  of  the  claim  from  the  entry  to  the  grant.  There 
have  been  loose  dicta,  unsatisfactory  and  inconctn* 
sive  reasonings,  from  which  other  inferences  have 
been  drawn :  But  it  is  denied,  that  it  ever  was  law 
in  North  Carolina,  that  a  grant  should  be  good  if  it 
could  be  clearly  shown  that  it  was  not  founded  on 
an  entry,  but  was  wholly  fraudulent.  It  would  have 
been  impossible  to  pronounce  such  a  decision  with* 
out  a  violation  of  the  plain,  strong  words  of  the  9th 
section  of  the  act,  "  shall  be  deemed,  and  are  here- 
by declared  utterly  void.'"1    Such  a  decision  too, 
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would  have  been  inconsistent  with  the  first  princi-       imo. 
pies  of  the  common  law,  fraud  being  the  object  of  PoI^8  i,ti3_ 
its  peculiar  abhorrence,  and  contaminating  every        8ee 
act/     Courts  of  common  law  have   a  concurrent    Wendell, 
jurisdiction  with  Courts  of  Equity,  in  all  cases  of 
frauds.*    It  is  impossible  that  a  grant,  begun  and 
ended  in  fraud,  where  there  has  been  no  claim  en- 
tered, nor  purchase  made  from  the  State,  should  be 
valid.     If,  however,  a  doubt  could  exist  in  the  case 
of  a  grant  issuing  before  the  year   1789,  assuredly 
none  can  be  entertained  on  a  grant  made  by  the  go* 
vernor  of  North  Carolina  since  the  cession  of  the 
territory,  which  now  forms  the  State  of  Tennessee, 
to  the  United  States.     By  the  act  of  cession,  the  so- 
vereignty and  domain  are  relinquished  by  North  Ca- 
rolina, and  a  mere  ministerial  power  is  reserved  to 
the  Governor  of  that  State  to  perfect  grants,  "  where 
entries  have  been  made  agreeably  to  law,  and  the 
titles  not  perfected."  The  State  has  no  longer  autho- 
rity to  dispose  of  the  lands.     She  is  no  longer  their 
proprietor.     The  Governor  has  a  mere  naked  power, 
unconnected  with  an  interest,  to  make  grants  where 
entries  have  been  previously  made.     A  grant  issued 
where  no  entry  has  been  made,  is  an  act  wholly  un- 
supported by  the  power,  and  cannot  possibly  transfer 
an  interest.     The  whole  question  has,  in  fact,  been 
already  settled  by  the  reasoning  and  decision  of  this 
Court,  when   this   case  was   formerly  before    it.' 

a  Termor's  case,  3  Co.  Rep.  77. 

b  3  Bl.  Com.  431.  Bates  v.  Graves,  2  Vet.  jun.  295.    8  Ves. 
jud.  283.    Arthur  Legat's  case,  10  Co.  Rep.  109. 
c  9  Cranch,  87. 
Vor.  V.  38 
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1820.  2.  The  evidence  offered  by  the  plaintiff  was  proper 
Polk's  Les-  in  itself,  and  relevant  to  show,  that  no  entries  had 
"**  been  made,  prior  to  the  cession,  authorizing  the  Go- 
WendeU.  vernor  of  North  Carolina  to  make  a  grant  to  Sevier. 
The  best  evidence  was  offered  of  the  pretended  war- 
rant on  which  his  grant  was  founded,  and,  also,  to 
show,  that  other  warrants  existed  of  precisely  the 
same  numbers.  This  alone  raised  a  presumption, 
that  one  or  the  other  must  have  been  spurious.  Ac- 
cording to  the  act  of  1777,  c.  1.  s.  5.  there  could  not 
possibly  be  two  sets  of  entries  of  the  same  numbers, 
without  the  most  extraordinary  negligence.  This 
testimony  ought  to  have  gone  to  the  jury,  even  if  there 
had  been  no  other.  It  should  have  been  left  to  them 
to  decide  which  of  the  two  sets  of  warrants  was  spu- 
rious under  the  peculiar  circumstances  of  the  case. 
JBut  it  was  supported  by  corroborating  evidence  of 
great  weight;  by  the  abstract  of  Carter's  entries. 
The  competency  of  this  evidence  may  be  maintained 
both  on  the  ground  of  common  law  principles,  and 
on  special  enactments  of  the  local  legislature.  It  is 
the  best  which  the  nature  of  the  case  admits  of. 
Works  compiled  by  authority  and  order  of  the  go- 
vernment of  the  country,  on  public  occasions,  and  on 
subjects  of  public  interest,  are  recognized  as  authen- 
tic documents  in  courts  of  justice,  and  admitted  as 
evidence  in  matters  of  private  right.  Such  are,  in 
England,  the  celebrated  Doomsday  Book ;  the  Sur- 
vey of  the  King's  Ports;  the  Valor  Beneficiorum  f 
copies  of  Surveys  of  Church  and   Crown  Lands ; 

a  Gilb.  Laxo  of  Evid.  GO.     Phillips  on  Evid.  303,  304. 


OF  THE  UNITED  STATES.  599 

kept  in  unsuspected  repositories.*  The  day  book  of  1890. 
a  prison,  containing  a  narrative  of  the  transactions  p^Jk^L^. 
there,  is  proof  of  the  time  of  a  prisoner's  commit-  8ae 
ment.'  So,  terriers  are  evidence  of  manorial  boun-  Wendell, 
daries,  either  when  found  in  the  regular  repositories, 
or  in  places  where  the  custody  can  be  satisfactorily 
explained.6  But,  in  this  case,  there  are  positive  sta- 
tutes of  the  legislature  of  Tennessee,  by  which  this 
book  of  entries  and  copies  from  it  are  made  evi- 
dence.' In  addition  to  all  this,  was  the  parol  evi- 
dence. The  introduction  of  these  locations  and 
warrants  into  the  office  in  1795,  in  a  secret  manner, 
betrayed  a  consciousness  that  they  had  not  before 
existed  there.  This  accumulation  of  proof  fully  es- 
tablished the  plaintiff's  allegation ;  or,  at  all  events, 
it  had  a  tendency  to  establish  it,  and  its  sufficiency 
ought  to  have  been  left  to  the  jury.  As  to  the  legis- 
lative report ;  there  is  some  reason  to  believe,  that 
the  legislature  of  Tennessee  intended,  by  their  act 
of  1807,  c.  82.,  to  make  it  evidence.  At  least  it 
might  have  been  proper  evidence  to  bring  home  no- 
tice to  the  defendants,  prior  to  their  purchase. 

The  Attorney  General,  and  Mr.  Williams,  contra, 
insisted,  1.  That  the  proceedings  on  which  a  grant 
issues,  are  to  be  presumed  to  be  correct.  They  con- 
stitute a  question  between  the  State  and  the  grantee 

a  Phillips,  304.     11  East,  234.     1  Maul.  <$•  Selw.  294, 
b  King  v.  Aikley,  cited  Phillips,  313. 
c  Phillips,  316,  317. 
d  Ifaws  of  Tenn.  26  k 
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1820.  only.  Between  private  parties,  evidence  dehors  the 
pV"i£V7^  patent  is  wholly  inadmissible  at  law/  2.  The  les- 
see timony  offered  in  this  case  was  clearly  inadmissible 
Wendell.  uP°n  the  principles  of  the  former  decision  of  this 
Court ;  in  which,  it  may  be  added,  that  the  Court  has 
gone  farther  than  the  local  Courts  in  permitting  in- 
quiries into  facts  occurring  prior  to  the  issuing  of  a 
grant.6  The  Court  below  gave  no  opinion  upon  any 
specific  evidence,  but  on  the  general  question,  and 
rejected  the  whole  testimony,  which  was  offered  to 
prove  that  the  warrants  were  forged.  But  in  order 
to  prove  this,  the  production  of  the  warrants  was  in- 
dispensable, and  no  inferior  proof  ought  to  have  been 
received.  The  abstract  is  defective,  because  it  is  only 
of  a  part  of  a  record,  when  it  ought  to  be  of  the 
whole,  and  so  certified.  It  is  a  part  only  of  a  copy 
of  a  copy.  The  attempt  to  infer  the  sporiousness 
of  the  warrants  from  the  identity  of  the  numbers, 
was  justly  repelled,  because  the  same  numbers  are  of- 
ten given  to  many  warrants,  and  it  can  seldom  be 
shown  on  what  entry  the  grant  issued.  The  report 
of  the  select  committee  of  the  legislature  was  also 
inadmissible  as  evidence  ;  both  because  there  is  no 
proof  that  it  was  ever  acted  on  by  the  house,  and  be- 
cause the  State  of  Tennessee  had,  at  the  time,  no  au- 
thority over  the  lands,  North  Carolina  having  retain- 
ed the  right  of  completing  titles  originating  before 
the  cession.    3.  But,  even  supposing  the  grant  under 

a  Spalding  v.  Reeder,  Maryl.  Rep.  187.  1  Hayw.  106.  Id. 
135.  Id.  359.  Id.  497.  3  Iluyvc.  215.  1  Tenn.  Rep.  318. 
2  Tenn.  Rep.  25.     Id.  47. 

b  9  Cranch9  98. 
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which  the  defendants  claim  to  have  been  fraudulent-      1*20. 
\y  obtained  by  the  original  grantees,  as  they  are  bona  p^J^T^ 
fide  purchasers  without  notice,  they  are  entitled  to  the        see 
protection  of  the  Court/    The  Courts  of  Tennessee    Weaken, 
have  established  the  doctrine,  that  even  in  the  case 
of  a  void  grant,  a  junior  grantee  shall  not  avail  him- 
self of  its  nullity  as  against  an  innocent  purchaser 
without  notice.6 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  March  9th, 
Court.  Both  these  titles  are  founded  on  what  are 
called  removed  warrants,  add  priority  of  entry  is 
altogether  immaterial  to  the  issue.  But  the  exist- 
ence of  an  entry,  it  is  contended  on  behalf  of  the  plain- 
tiff, is  indispensable  to  the  issuing  of  a  warrant  of 
survey,  and  to  the  validity  of  grants,  which  ought  by 
law  to  haVe  their  origin  in  such  entries.  With  a 
view,  therefore,  to  impeach  the  prior  grant  to  Sevier, 
under  which  these  defendants  claim,  the  plaintiff 
proposes  to  prove,  that  there  never  were  in  fact  any 
entries  made  to  justify  the  issuing  of  the  warrants 
under  which  their  title  had  its  inception.  It  has  been 
also  suggested,  that  his  intention  further  was  to 
prove  the  warrants  themselves  forgeries.  But  this 
does  not  appear  from  the  bill  of  exceptions,  as  will 
be  more  particularly  shown  when  we  come  to  ana- 
lyze it,  with  a  view  of  determining  what  evidence 
appears  to  have  been  rejected  in  the  Circuit 
Court. 


a  Fletcher  v.  Peck,  6  Cranch,  133. 
b  Miller  v.Holt,  1  Tenn.  Rep.  111. 


302  CASES  IN  THE  SUPREME  COURT 

1820.  The  evidence  offered  in  the  Court  below,  with  a 

-pjjfc^i^i.  view  to  invalidating  Sevier's  grant,  was  rejected, 
6ee        and  on  the  writ  of  error  to  this  Court,  one  general 
Wendell,    question  arises,  whether  any,  and  if  any,  what  evi- 
dence of  facts,  prior  to  the  issuing  of  a  grant,  shall 
be  received  to  invalidate  it  ? 
Authority  of      When  the  case  was  before  this  Court,  in  the  year 

local  decisions  . 

upon  the  laws  1815.  the  same  question  was  brought  to  its  notice, 

ot  real  proper-  '  *  °  * 

vr  m  this    and  received  its  most  earnest  and  anxious  attention. 

Court. 

Long  experience  had  satisfied  the  mind  of  every 
member  of  the  Court,  of  the  glaring  impolicy  of  ever 
admitting  an  inquiry  beyond  the  dates  of  the  grants 
under  which  lands  are  claimed.  But  the  peculiar 
situation  of  Kentucky  and  Tennessee,  with  relation 
to  the  parent  States  of  Virginia  and  North  Carolina, 
and  the  statutory  provisions  and  course  of  decisions 
that  have  grown  out  of  that  relation,  has  imposed 
upon  this  Court  the  necessity  of  pursuing  a  course 
which  nothing  but  necessity  could  have  reconciled 
to  its  ideas  of  law  or  policy.  The  sole  object  for 
which  jurisdiction  of  cases,  between  citizens  of  diffe- 
rent states,  is  vested  in  the  Courts  of  the  United 
States,  is  to  secure  to  all  the  administration  of  jus* 
rice,  upon  the  same  principles  on  which  it  is  admi- 
nistered between  citizens  of  the  same  State.  Hence, 
this  Court  has  never  hesitated  to  conform  to  the 
settled  doctrines  of  the  States  on  landed  property, 
where  they  are  fixed,  and  can  be  satisfactorily  ascer- 
tained ;  nor  would  it  ever  be  led  to  deviate  from 
them,  in  any  case  that  bore  the  semblance  of  impar- 

pecisRm    of  tial  justice. 

c"  9  Tranci      It  has  been  supposed,  that  in  the  former  decision 
with  the  pre  alluded  to  in  this  case,  this  Court  has  gone  beyond 

»pnt  case.  ?  °  * 
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the  decisions  of  the  Courts  of  Tennessee,  in  opening      laao. 
the  door  to  inquiries  into  circumstances  occurring  ^Jj^ 
prior  to  the  issuing  of  a  grant.  we 

An  attentive  perusal  of  that  decision  will  detect  the    Wendtii 
error ;  or  prove,  if  it  has  done  so,  it  has  done  it  on 
principles  that  cannot  be  controverted. 

It  is  obvious  from  the  report  of  the  decision,  that 
it  was  at  that  time  presented  under  an  aspect  some- 
what different  from  that  in  which  it  now  appears. 
The  forgery  of  the  warrants  constituted  a  part  of  the 
case  which  the  plaintiff  was  precluded  from  making 
out  in  evidence.  And  to  collect  the  purport  of  the 
decision,  at  that  time  rendered,  the  best  resort  will  be 
to  the  words  in  which  it  is  delivered. 

Two  sentences  will  give  the  substance  of  that  de- 
cision. They  are  expressed  in  the  following  words . 
"  But  there  are  cases  in  which  a  grant  is  absolutely 
void ;  as  where  the  State  has  no  title  to  the  thing 
granted,  or  where  the  officer  had  no  authority  to  issue 
the  grant.  In  such  cases,  the  validity  of  the  grant  is 
necessarily  examinable  at  law."  And  u  If,  as  the 
plaintiff  offered  to  prove,  the  entries  were  never 
made,  and  the  warrants  were  forgeries,  then  no  right 
accrued  under  the  act  of  1777 ;  no  purchase  of  the 
land  was  made  from  the  State ;  and  independent  of  the 
act  of  cession  to  the  United  States,  the  grant  is  void 
by  the  express  words  of  the  law." 

These  two  sentences  comprise  the  substance  of 
that  decision.  For,  as  to  the  doubts  expressed  in  the 
last  paragraph  of  the  opinion,  relative  to  the  incep- 
tion of  a  right  in  the  ceded  territory  prior  to  the  ces- 
sion, it  is  but  a  doubt,  and  is  removed  by  a  reference 
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laso.      to  the  6th  section  of  the  act  of  1784.     As  to  the 
Polk's  Let-  question  what  evidence  shall  be  sufficient  to  prove 
■••  -     the  existence  of  the  entry,  the  Court  is  silent.     As 
w«ndeU.     to  what  validity  shall  be  given  to  the  grants  emana- 
ting from  North  Carolina,  the  decision  places  it  upon 
the  statutes  of  North  Carolina.     And  although  an 
opinion  is  expressed  that  North  Carolina  could  make 
no  new  grants  after  the  cession,  who  could  have  en- 
tertained a  doubt  upon  that  question  ?    The  right 
reserved  to  her  was  to  perfect  incipient  grants ;  but 
what  restraint  is  imposed  upon  her  discretion  ?  or 
what  doubt  suggested  of  her  good  faith  in  executing 
that  power  ? 

It  will  be  perceived,  that  as  to  irregularities  com* 
mitted  by  the  officers  of  government  prior  to  the 
grant,  the  Court  does  not  express  a  doubt  but  that 
the  government,  and  not  the  individual,  must  bear 
the  consequences  resulting  from  them.  On  the  con- 
trary, it  declares,  that  the  existence  of  the  grant  is, 
in  itself,  a  sufficient  ground,  from  which  every  man 
may  infer  that  every  prerequisite  has  been  performed. 
All,  then,  that  it  decides  is,  that  an  entry  was  indis- 
pensable as  the  inception  of  a  title  to  Sevier ;  that  if  an 
original  grant  had  issued  to  him  after  the  cession,  or  a 
title  had  been  perfected  where  there  was  no  incipient 
title  before  the  cession,  as  in  the  case  of  a  grant  on  a 
forged  warrant,  and  no  entry,  that  it  would  be  void. 
But,  in  admitting  that  the  grant  shall  support  the 
presumption  that  every  prerequisite  existed,  it  neces- 
sarilv  admits,  that  a  warrant  shall  be  evidence  of  the 
existence  of  an  entry.  Nor  is  it  by  any  means  con- 
clusive to  the  contrary,  that  the  entry  does  not  appear 
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upon  the  abstract  of  entries  in  Washington  county,      isso. 
recorded  in  the  Secretary's  office.    On  the  contrary,  Polk>§ 
if  the  warrants  issued  are  signed  by  the  entry-taker,       •* 
it  is  conclusive  that  the  locations  were  received  by    WanML 
him,  and  if  he  omitted  to  enter  them,  his  neglect 
ought  not  to  prejudice  the  rights  of  him  in  whose 
favour  the  warrants  were  issued. 

That  an  entry  is  necessary  to  give  validity  to  these 
grants,  we  think  not  only  perfectly  deducible  from 
die  statutory  provisions  in  force  in  Tennessee,  but 
also,  from  the  legal  adjudications  of  their  Courts. 
Nay,  they  have  not  assumed  the  principle,  that  the 
issuing  of  the  grant  shall  be  deemed  a  recognition  of 
the  legal  sufficiency  of  an  entry ;  but  have  decided  a 
grant  void  which  emanated  from  an  entry  not  sanc- 
tioned by  the  statutes  of  North  Carolina,  though  the 
grant  was  issued  when  it  might  have  lawfully  issued. 
(Jackson  v.  Honeycut,  1  Tenn.  Rep.  30.)  And  in 
the  case  of  Dodson  v.  Cock  and  Stewart,  so  much 
relied  on  in  the  argument,  the  legal  validity  of  a 
grant  is  expressly  referred  to  the  validity  of  the  en- 
try at  the  time  it  was  made.  (Id.  232.)  It  would 
indeed,  be  wonderful  if  it  were  otherwise,  since  it  is 
the  acknowledged  law  of  Tennessee,  that  a  prior 
entry  will  give  precedence  to  a  junior  grant :  a 
principle  which  obviously  supposes  the  entry  to  be  of 
the  essence  of  the  transfer  of  property  ;  the  grant, 
that  which  gives  it  palpable  existence ;  or,  at  least, 
that  it  holds  the  freehold  in  abeyance,  ready  to  vest 
upon  the  contingency  of  the  expected  grant. 

It  has,  also,  been  asserted,  that  the  Courts  of  the 
State  of  Tennessee  have  frequently,  and  uniformly, 

Voi»  ▼.  39 
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1820,  decided  directly  the  reverse  of  the  opinion  of  the 
FoikvLa-  Supreme  Court.  This  assertion  has  reference  to 
*£  that  part  of  the  opinion  Which  declares,  that  a  grant 
.Wendell,  issuing  "  without  entry,  and  on  forged  warrants,'!  is 
a  void  grant  Such  an  idea  could  only  have  resulted 
from  inattention  to  the  obvious  distinction  between 
the  acts  of  the  Stated  agents  or  officers,  and  the  im- 
positions practised  upon  them :  between  the  case  of 
a  right  really  incipient,  and  that  where  no  right  ever 
did  exist.  How  could  the  State  of  North  Carolina 
have  been  performing  an  act  toward  perfecting  a 
right,  where,  by  the  supposed  case,  no  right  could 
possibly  have  existed,  no  entry  ever  was  made,  and  the 
warrant  forged  ?  A  new  grant,  it  must  be  admitted, 
she  could  not  have  made :  but  would  not  this  have 
been  a  new  grant  ?  We  will  respect  the  decisions 
of  the  State  tribunals,  but  there  are  limits  which  no 
Court  can  transcend- 
But  the  Courts  of  Tennessee  have  not  so  decided. 
In  the  case  of  Dodson  v.  Cocke  and  Stewart,  it  will 
be  found  that  the  marginal  note  of  the  decision  is  too 
general  in  its  expression,  and  that  the  Court  decides 
nothing  but  what  has  been  expressly  admitted  by 
this  Court,  since  the  legal  validity  of  the  entry  is 
made  the  very  basis  of  that  decision.  So  of  the 
case  of  Sevier  and  Anderson  v.  Hill,  the  only  point 
on  which  the  judges  seem  to  have  coincided  was, 
that  no  other  consideration  should  be  proved  than 
what  the  grant  expressed  on  the  face  of  it,  (see 
the  opinion  of  Judge  Humphreys.)  If  any  other 
point  is  decided,  it  is  immaterial  to  the  present  ques- 
tion. 
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This  Court  disavows  having  ever  decided  more      isao. 
than  that  an  entry,  or  other  legal  incipiency  of  title,  p0|k»t  Let. 
was  necessary  to  the  validity  of  a  grant  issued  by        ** 
North  Carolina,  for  lands  in  Tennessee,  after  the    WeotaL 
separation.    They  have  never  expressed  an  inclina- 
tion to  let  in  inquiries  into  the  frauds,  irregularities, 
acts  of  negligence,  or  of  ignorance  of  the  officers  of 
government,  prior  to  the  issuing  of  the  grant ;  but,  on 
the  contrary,  have  expressed  the  opinion,  that  the 
government  must  bear  the  consequences.    But  while 
they  admit  that  a  genuine  warrant  shall  be  in  itself 
the  evidence  of  an  entry,  they  cannot  yield  to  the 
absurdity  of  attaching  that  effect  to  a  forged  war- 
rant. 

With  regard  to  the  decisions  of  the  State  of  North 
Carolina,  it  is  a  well  known  fact,  that  on  the  subject 
of  the  effect  of  entries,  the  Courts  of  the  two  States 
are  at  direct  variance.  And,  singular  as  it  may  seem, 
opposite  constructions  of  the  same  laws  constitute 
rules  of  decision  to  their  respective  Courts.  And  if 
it  is  the  law  upon  their  own  citizens,  we  are  willing 
to  apply  the  same  rules  of  property  to  all  others. 
But  even  the  Courts  of  that  State,  in  their  rigid  ad- 
herence to  the  dates  and  effect  of  grants,  and  the 
principle  that  they  are  not  void  but  voidable,  are 
sometimes  driven  to  the  most  awkward  shifts  in 
adjudicating  on  cases  affected  by  the  act  of  1777. 
Thus,  in  the  Trustees  of  the  University  v.  Sawyer, 
{Taylors  Rep.  114.)  they  have  said,  that  although 
"  they  cannot  declare  a  grant  void,  they  will  adjudge 
that  the  grantee  takes  nothing  under  it"  And  in  a 
case  decided  in  18Q2,  (N.  Carolina  Rep.  441.)  they 
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have  found  themselves  compelled,  under  their  acts  of 
1777,  1778,  and  1783,  to  declare  a  grant  absolutely 
void,  on  the  ground  of  the  invalidity  of  the  entry  wkh 
reference  to  facts  that  required  the  intervention  of  a 
jury.  So  that  it  would  seem  even  in  North  Caro- 
lina, a  valid  entry  was  indispensable  to  a  valid  grant 
That  priority  of  entry  would  not  give  priority  to  a 
junior  grant,  is  certainly  decided  in  the  case  of  Wil- 
liams v.  Wells,  reported  in  the  North  Carolina  Law 
Repository,  383.  But  even  that  point,  it  would 
seem,  had  not  been  well  established  as  a  principle  of 
law,  since  the  jury  in  that  case,  (which  is  a  recent 
one,)  manifested  their  dissatisfaction  with  the  charge 
of  the  Court,  by  finding  against  it 
Btmfifr?*7-      There  was  one  point  made  in  the  argument  of  this 

chafer  without  ■  •    i      i»  •  i  • 

notice,  under  case,  which,  from  its  general  importance,  merits  our 

•   void  grant, 

She*"uw  bof  sen0"8  attention,  and  which  may  have  entered  into 
Tennewee.      ^  vjews  of  the  Circuit  Court  in  making  their  deci- 
sion.   It  was,  whether,  admitting  this  grant  to  be 
void,  innocent  purchasers  without  notice,  holding  un- 
der it,  should  be  affected  by  its  nullity  ? 

This  would  seem  to  depend  on  the  question,  whe- 
ther we  shall,  as  to  innocent  purchasers,  view  it  as 
a  void  or  voidable  grant 

On  general  principles,  it  is  incontestable,  that 
a  grantee  can  convey  no  more  than  he  possesses. 
Hence,  those  who  came  in  under  the  holder  of  a 
void  grant,  can  acquire  nothing.  But  it  is  clear 
that  the  Courts  of  the  State  of  Tennessee  have  held 
otherwise.  In  Miller  v.  Holt,  (1  Tenn.  Rep.  111.) 
it  is  expressly  adjudged,  that  whether  a  grant  be 
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void  or  voidable,  a,  junior  grantee  shall  not  avail      i«ss. 
hiipself  of  ks  .nullity  as  against  an  innocent  pur-  ^J^Tlw- 
ctaser  without  notice.     Yet  the  North  Carolina       tee 
act  of  1777,  certainly  declares  grants  obtained  by    WcuMi. 
fraud,  to  be  absolutely  void.    And  the  fame  result 
must  follow,  where  the  Stat*  has  relinquished  its 

power  to  grant,  or  no  law  exists  to  support  the  va- 
lidity of  a  giant  But  it-secns  that  the  Courts  of 
Tennessee  have  adopted  this  distinction,  that  grants  / 
in  such  cases  shall  be  deemed  void  only  as  against 
tl^e  Statq,  and  not  then  until  adjudged  90  by  some 
process  tjf  law.  That  as  between  individuals,  the 
title  shall  be  held  to  vest  sub  mo  do,  and  innocent 
purchasers,  without  notice,  shall  not  be  ousted  by 
the.  intervention  of  a  subsequent  grantee. 

If  this  te  the,  settled  Jaw  of  Tennessee,  we  are 
satisfied  that  it  should  rest  pa  the  authority  of  adju- 
dication. There  is  certainly  a  palpable  distinction 
between  the  cases  of  an  original  grantee,  and  a  sub- 
sequent purchaser  without  notice.  There  can  be  no 
reason  why  the  grantee  should  be  favoured  by  the 
leaning  of  Courts ;  but  the  latter,  finding  the  grantee 
in  possession  of  the  patent  of  the  State,  which  on  its 
jface  presents  nothing  to  put  him  on  his  guard,  has 
strong  claims  upon  the  favour  of  Courts,  and  the  jus- 
tice of  the  country. 

Upon  analysing  the  bill  of  exceptions,  it  will  be  J^j1^* 
found,  that  the  plaintiff  does  not  propose  to  prove  iu  ***  <*»»i*^ 
express  terms,  that  the  warrants  in  this  case  were 
forgeries.    But,  with  a  view  to  proving  that  there 
were  no  entries  to  authorize  the  issuing  of  the  war- 
rants, he  traders  various  certified  documents  from 
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i8to.      the  several  offices  of  North  Carolina  and  Tennessee, 

p^Jk^Lw  ^rom  ^ich  he  would  raise  an  inference,  that  it  Was 

iae       impossible  that  such  entries  could  have  existed  ;  and 

mm 

Wendell,  then  tenders  parol  evidence  to  prove,  that  the  loca- 
tions on  which  the  warrants  purport  to  have  iaroed 
had  never  been  passed  to  entry,  and  together  with 
the  warrants  and  surveys  founded  upon  them  had 
been  rejected  by  a  particular  entry-taker,  (the  suc- 
cessor of  him  who  is  supposed  to  have  issued 
these  warrants,)  on  the  ground  of  their  being 
spurious  and  invalid.  Also,  that  they  had  been  re- 
ported as  spurious  by  a  committee  of  the  Tennessee 
legislature. 

As  the  exception  does  not  come  op,  on  a  misdirec- 
tion of  the  Court,  but  generally  on  the  rejection  of 
the  evidence  offered,  the  only  remaining  questions 
arise  on  its  legal  competency. 

And,  first,  we  are  of  opinion,  that  the  document 
marked  K.  in  the  transcript  of  the  record,  was  com- 
petent evidence  to  prove  the  fact  of  the  existence  of 
the  entries  therein  specified,  and  so  far  it  ought  to 
have  been  admitted,  because  it  is  expressly  made 
evidence  by  the  act  of  the  21st  of  September,  1801. 
But,  as  far  as  a  negative  use  was  intended  to  be 
made  of  that  abstract,  we  are  of  opinion,  the  certifi- 
cate of  the  officer  was  properly  rejected.  There  is 
no  such  effect  given  either  to  that  document,  or  the 
clerk's  certificate,  by  any  legislative  act,  and  such  an 
effect  could  only  be  given  to  the  production  of  the 
whole  abstract,  from  which  the  Court  might,  by  in- 
spection, have  ascertained  the  fact  of  the  non-ex- 
istence of  the  contested  entries;  or  from  an  exami- 
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nation  of  the  keeper  of  that  document  as  an  ordina-       isso. 
ry  witness,  or  inspection  of  it  made  under  a  commis-  JJftTaii- 

sion .  rj.  •:  .  f  -  ■•• 

The  documents  offered,  marked  £L  and  L.  were  WesdtU. 
numerous  certificates  from;  the  secretary's  office  of 
North  Carolina,  of  warrants  and  grants,*  introduced 
to  prove,  that  on  the  entries,  tof  the  dates  specified  as 
the  dates  of  the  entries  to  Sevier,  other  warrants  is- 
sued, and  other  grant!  were  obtained  in  the  name  of 
various  individuals,  but  none  to  Sevier.  This  evi- 
dence, aba,  we  are  of  opinion,  was  competent  cir- 
cumstantial evidence,  and  ought  not  to  have  been 
vphqlly  rejected.     ,    - 

.  With  regard  to  the  import  of  the  committee  of  the 
house,  we  can.  hardly  think  it  could  have  bete  seri- 
ously roflered  j  and  the  parol  evidence  respecting  the 
^ejection  by  th?  subsequent  e»try~taker,  was,  also, 
properly  rejected,  inasmuch  as  the  rejection  of  the 
return  of,  these  warrants  and  surveys,  was  a  perfectly 
immaterial  circumstance  upon  this  issue.  It  might 
as  well. have  been  the  result  of  that  entry-taker's 
folly,  or  his  wrong,  as  of  any  other  .cause.  The 
emanation  of  the  grant  is  sufficient  evidence  that  tjie 
claim  of  Seveir  must  have  met  with  a  more  favour- 
able  reception  from  a  higher  quarter.  Upon  the 
whole,  the  only  ground  on  which  we  could  sustain 
the  decision  in  the  Court  below  is,  that  a  subsequent 
purchaser  without  notice  i$  not  to%e  affected  by  any 
legal  defects  in  a  grant  which  might  have  issued  con- 
formably to  existing  laws.  For,  in  that  case,  all  the 
evidence  rejected  may  have  been  immaterial  to  the 
issue*    But,  non  constat,  that  the  evidence  rejected 
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Polk's  Lea- 


ioto.      was  not  connected  with  proof  to  rebut  that  defence. 
V  It  is,  therefore9  not  necessary  here  to  decide  defini- 
tively on  that  point  of  the  law.    If  it  is  the  received 

Wendell.  (^octr,ne  °f  t'ie  Tennessee  Courts,  we  have  expressed 
our  inclination  not  to  shake  it.  But  the  Cause  must 
necessarily  be  sent  back  upon  the  rejection  of  the 
documents  marked  H.  K.  &  L. 


J; 


Judgment  reversed. 

Judgment.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  for 
the  district  of  West  Tennessee,  and  was  argued  by 
counsel.  On  consideration  whereof,  it  b  the*  opi- 
nion of  this  Court,  that  there  is  error  in  the  pro- 
ceedings of  the  said  Circuit  Court,  ic*  rejecting  the 
documents  marked  in  the  transcript  of  the  record 
with  the  letters  H.  K.  and  L.,  as  incompetent  evi- 
dence. It  is,  therefore,  adjudged  and  ordered, 
that  the  judgment  of  the  Circuit  Court,  for  the  dis- 
trict of  West  Tennessee,  in  this  case,  be,  and  the 
6ame  is  hereby,  reversed  and  annulled.  And  it  is 
further  ordered,  that  the  said  cause  be  remanded  to 
the  said  Circuit  Court,  with  directions  to  award  a 
Venire  facias  tfe  novo* 
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(Chancery.) 


Marshall 

v. 
Beverley. 


Marshall  v.  P.  R.  Beverley. 

Id  Equity,  a  final  decree  cannot  be  pronounced  until  all  parties  in 
interest  are  brought  before  tbc  Court. 

Where  a  bill  was  filed  for  a  perpetual  injunction,  on  judgments  ob- 
tained on  certain  bills  of  exchange  drawn  by  the  plaintiff,  and 
negotiated  to  the  defendant,  and  which  had  subsequently  pasted  from 
the  latter  into  the  hands  of  third  persons,  by  whom  the  judgments 
were  obtained ;  held,  that  the  injunction  could  not  be  decreed  until 
their  answers  had  come  in,  although  the  bill  stated,  and  the  defend- 
ant admitted,  that  he  had  paid  the  judgments,  and  was  then  the  only 
person  interested  in  them,  because  such  statement  and  admission 
might  be  made  by  collusion. 


Appeal  from  the  Circuit  Court  of  Virginia. 

Carter  Beverley,  being  indebted  to  the  appellant, 
Horace  Marshall,  assigned  to  him  several  bills  of 
exchange,  amounting,  in  the  aggregate,  to  90021 
sterling,  which  had  been  drawn  by  the  respondent, 
Peter  R.  Beverley,  on  Bird  Beverley,  of  London,  in 
favour  of  the  said  Carter  Beverley.  These  bills 
were  severally  transferred,  for  valuable  consideration, 
by  the  appellant,  to  Luke  Tiernan  &  Co.,  Stewart 
Montgomery  &  Co.,  Jesse  Eichelberger  &  Co.,  and 
Cornelius  and  John  Comegys;  and  having  been  for- 
warded by  them  to  London  for  payment,  were  pro- 
tested for  non-acceptance  and  non-payment,  and 
so  returned.  Suits  were  instituted  by  these  par- 
ties against  Peter  R.  Beverley,  on  which  he  con- 
fessed judgments.     Having  been  taken  in  execution 


Vol.  V. 


40 
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Marshall 

T. 

Beverley. 


1820.  and  imprisoned,  he  gave  bond  for  the  prison  bounds, 
which  he  broke.  A  second  series  of  suits  were 
brought  on  the  prison  bounds  bonds,  after  judgments 
on  which,  he  filed  the  present  bill  against  Horace 
Marshall,  Carter  Beverley,  Luke  Tiernan  &  Co., 
Stewart  Montgomery  &  Co.,  Jesse  Eichelberger  & 
Co.,  Cornelius  and  John  Comegys,  and  John  Brown, 
charging  usury  in  the  transactions  between  Carter 
Beverley  and  Horace  Marshall,  and  a  fraudulent 
sale  of  certain  slaves  of  Carter  Beverley,  on  which 
Horace  Marshall  retained  a  lien,  as  a  collateral  secu- 
rity for  his  debt ;  and  charging,  also,  that  although 
the  suits  were  in  the  name  of  Luke  Tiernan  and 
others,  (to  whom  the  bills  had  been  transferred,) 
they  were,  in  fact,  for  the  complainant's  benefit,  he 
having  paid  to  his  endorser  what  was  due  on  those 
bills.  On  these  grounds,  a  perpetual  injunction  was 
prayed  for  and  awarded.  The  appellant,  by  his  an- 
swer, admitted  the  last  allegation ;  but  denied  the 
usury,  and  insisted  that  the  sales  of  Carter  Beverley's 
negroes  had  been  made  in  strict  conformity  with  the 
deed  of  trust  under  which  they  were  sold.  None  of 
the  other  defendants  answered  the  bill. 

March  4tk.  This  cause  was  argued  by  the  Attorney- General, 
for  the  appellant,  and  by  Mr.  Jones  and  Mr.  Taylor, 
for  the  respondent 

.March  m.  Mr.  Justice  Livingston  delivered  the  opinion  of 
the  Court.  This  is  an  appeal  from  a  decree  in 
equity,  of  the  Circuit  Court  for  the  district  of  Vir- 


OF  THE  UNITED  STATES.  815 

ginia,  to  which  the  following  objections  have  been      ism. 

made:  Manhtii 

1st.  That  there  is  a  defect  of  parties.  Although  all    ^J^ 
the  persons  in  interest  are  made  defendants  to  the 
bill,  yet  none  of  them  had  appeared  to  it  except  the 
appellant,  on  whose  answer,  and  the  proofs  in  the 
cause,  the  decree  was  made. 

2d.  Another  objection  is,  that  there  was  compe- 
tent relief  at  law  against  the  usurious  contract  stated 
in  the  bill ;  but  as  no  defence  of  this  kind  was  there 
set  up,  a  Court  of  Chancery  ought  not  to  have  inter- 
fered, especially  after  judgment  had  been  obtained 
on  the  bills,  and  even  on  the  prison  bounds  bonds, 
which  were  taken  on  the  execution  which  had  issued 
oo  those  judgments. 

3d.  It  is  also  contended,  that  there  was  no  usury 
in  any  of  the  contracts  between  the  appellant  and 
Carter  Beverley,  and  that  the  sale  of  the  negroes 
under  the  deed  of  trust  was  fair,  and  in  strict  pursu- 
ance of  the  authority  vested  in  the  trustee. 

4th,  and  lastly  :  Admitting  the  usury,  and  a  frand 
in  the  sale,  it  is  insisted  that  the  respondent,  being  an 
entire  stranger  to  these  transactions,  had  no  right  to 
call  the  appellant  to  account,  or  to  any  relief  as 
against  him. 

The  Court  has  had  under  its  consideration  all 
these  objections  ;  but  will  now  give  its  opinion  only 
on  the  first  of  them.  We  are  all  satisfied,  that  when 
this  decree  was  pronounced,  the  case  was  not  pre- 
pared for  a  final  hearing.  The  bills,  which  had 
been  drawn  by  P.  R.  Beverley,  having  passed  by 
Warchall  into  the  hands  of  third  persons,  who  had 
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1890.  obtained  judgments  on  them,  and  it  being  a  principal 
Marshall  °bject  of  the  suit  to  enjoin  further  proceedings  on 
n   v\        them,  the  parties  in  whose  favour  they  were  render- 

Beveriey.  7  r  ~ 

ed,  ought  not  only  to  have  been  made  defendants,  but 
a  perpetual  injunction  ought  not  to  have  been  de- 
creed until  their  answers  were  filed.  It  was  not 
enough  in  their  absence  that  the  complainant  should 
state,  and  the  defendant  admit,  that  the  latter  had 
paid  these  judgments,  and  was  now  the  only  person 
interested  in  them.  This  might  be  done  by  collusion, 
and  although  that  may  not  be  the  case  here,  it  is  not 
the  course  of  a  Court  of  Equity,  to  make  a  decree 
which  is  to  operate  directly  upon  the  parties  in  inte- 
rest, as  the  perpetual  injunction  does  here,  without 
affording  them  an  opportunity  of  being  heard.  For 
this  error,  the  decree  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Decree  reversed. 

Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  Circuit  Court,  for  the 
district  of  Virginia,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  the  opinion  of  this  Court, 
that  the  said  Circuit  Court  erred  in  perpetually  en- 
joining the  proceedings  on  the  judgments  obtained 
against  the  respondent,  Peter  R.  Beverley,  and  the 
appellant,  Horace  Marshall,  because  the  bills  of  ex- 
change, which  had  been  drawn  by  the  said  Peter  R. 
Beverley,  had  passed  into  the  hands  of  third  persons, 
by  whom  the  said  judgments  had  been  obtained,  and 
before  the  answers  of  such  creditors,  who  had  been 
made  defendants  to  said  bill  of  complaint,  had  come 
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in.  It  is  therefore  decreed  and  ordered,  that  the 
decree  of  the  said  Circuit  Court  in  this  case  be,  and 
the  same  is  hereby,  reversed  and  annulled.  And  it 
is  further  ordered,  that  the  said  cause  be  remanded  to 
the  said  Circuit  Court  for  further  proceedings  to  be 
had  therein  according  to  law. 
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(Constitutional  Law.) 

Loughborough  v.  Blake. 

Congress  has  authority  to  impose  a  direct  tax  on  the  district  of  Co- 
lumbia, in  proportion  to  the  census  directed  to  be  taken  by  the 
constitution. 

The  power  of  Congress  to  levy  and  collect  taxes,  duties,  impaU  and 
excises,  is  co-extensive  with  the  territory  of  the  United  States, 

The  power  of  Congress  to  exercise  exclusive  jurisdiction  in  all  cases 
whatsoever  within  the  district  of  Columbia,  includes  the  power  of 
taxing  iL 


THIS  case,  which  was  an  action  of  trespass  March  7th. 
brought  in  the  Circuit  Court  for  the  district  of  Co- 
lumbia, to  try  the  right  of  Congress  to  impose  a  di- 
rect tax  on  that  district,  and  in  which  the  Court 
below  gave  judgment  for  the  defendant,  was  argued 
by  Mr.  Jones  for  the  plaintiff,  and  by  the  Attorney 
General  for  the  defendant 


Mr.  Chief  Justice  Marshall  delivered  the  opi-  March  torn, 
nion  of  the  Court.     This  case  presents  to  the  con- 
sideration of  the  Court  a  single  question.     It  is  this : 
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iw».      Has  Congress  a  right  to  impose  a  direct  tax  on  the 
District  of  Columbia  ? 

The  counsel  who  maintains  the  negative  has  corn- 
tended,  that  Congress  must  be  considered  in  two 
distinct  characters.  In  one  character  as  legislating 
for  the  States ;  in  the  other,  as  a  local  legislature  for 
the  district.  In  the  latter  character,  it  is  admitted, 
the  power  of  levying  direct  taxes  may  be  exercised ; 
but,  it  is  contended,  for  district  purposes  only,  in  like 
manner  as  the  legislature  of  a  State  may  tax  the  peo- 
ple of  a  State  for  State  purposes. 

Without  inquiring  at  present  into  the  soundness  of 
this  distinction,  its  possible  influence  on  the  applica- 
tion in  this  district  of  the  first  article  of  the  constitu- 
tion, and  of  several  of  the  amendments,  may  not  be 
altogether  unworthy  of  consideration.  It  will  readily 
suggest  itself  to  the  gentlemen  who  press  this  argu- 
ment, that  those  articles  which,  in  general  terms, 
restrain  the  power  of  Congress,  may  be  applied  to 
the  laws  enacted  by  that  body  for  the  district,  if  it  be 
considered  as  governing  the  district  in  its  character 
•as  the  national  legislature,  with  less  difficulty  than  if 
it  be  considered  a  mere  local  legislature. 

But  we  deem  it  unnecessary  to  pursue  this  inves- 
tigation, because  we  think  the  right  of  Congress  to 
tax  the  district  does  not  depend  solely  on  the  grant  of 
exclusive  legislation. 
The  power  of      The  8th  section  of  the  1st  article  gives  to  Con- 

Congress      lo  ° 

u%£nd  dutus  Sress  ^e  a  power  to  lay  and  collect  taxes,  duties, 
the  dfsiSrt  o°f  imposts  and  excises,"  for  the  purposes  thereinafter 
S'^temt1^  mentioned.  This  grant  is  general,  without  limita- 
"itedstates.  *  tion  as  to  place.    It,  consequently,  extends  to  all 
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places  over  which  the  government  extends.  If  this  isso. 
could  be  doubted,  the  doubt  is  removed  by  the  sub- 
sequent words  which  modify  the  grant  These 
words  are,  "  but  all  duties,  imposts,  and  excises, 
shall  be  uniform  throughout  the  United  States."  It 
will  not  be  contended,  that  the  modification  of  the 
power  extends  to  places  to  which  the  power  itself 
does  not  extend.  The  power  then  to  lay  and  collect 
duties,  imposts,  and  excises,  may  be  exercised,  and 
must  be  exercised  throughout  the  United  States. 
Does  this  term  designate  the  whole,  or  any  particu- 
lar portion  of  the  American  empire  ?  Certainly  this 
question  can  admit  of  but  one  answer.  It  is  the 
name  given  to  our  great  republic,  which  is  composed 
of  States  and  territories.  The  district  of  Columbia^ 
or  the  territory  west  of  the  Missouri,  is  not  less 
within  the  United  States,  than  Maryland  or  Penn- 
sylvania ;  and  it  is  not  less  necessary,  on  the  princi- 
ples of  our  constitution,  that  uniformity  in  the  im- 
position of  imposts,  duties,  and  excises,  should  be 
observed  in  the  one,  than  in  the  other.  Since,  then, 
the  power  to  lay  and  collect  taxes,  which  includes 
direct  taxes,  is  obviously  co-extensive  with  the  power 
to  lay  and  collect  duties,  imposts  and  excises,  and  since 
the  latter  extends  throughout  the  United  States,  it 
follows,  that  the  power  to  impose  direct  taxes  also  StJSSVjS1. 
extends  throughout  the  United  States.  £^J«»££ 

The  extent  of  the  grant  being  ascertained,  how  suJSTmrd- 
far  is  it  abridged  by  any  parr  of  the  constitution  ?      oSahe  *£ 

°  ben,  to  be  as- 

The  20th  section  of  the  first  article  declares,  that  certain*!  by » 

'  census,      was 

"  representatives  and  direct  taxes  shall  be  appor-  Je^*1^ 
tioned  among  the  several  States  which  may  be  in-  gJSJ  °*dlj£i 

taxes  to  Stales 
onlv. 
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ism       eluded  within  this  Union,  according  to  their  respec- 
tive numbers." 

The  object  of  this  regulation  is,  we  think,  to  fur- 
nish a  standard  by  which  taxes  are  to  be  apportion- 
ed, not  to  exempt  from  their  operation  any  part  of 
our  country.  Had  the  intention  been  to  exempt 
from  taxation  those  who  were  not  represented  in 
Congress,  that  intention  would  have  been  expressed 
in  direct  terms.  The  power  having  been  expressly 
granted,  the  exception  would  have  been  expressly 
made.  But  a  limitation  cau  scarcely  be  said  to  be 
insinuated.  The  words  used  do  not  mean,  that  di- 
rect taxes  shall  be  imposed  on  States  only  which  are 
represented,  or  shall  be  apportioned  to  representa- 
tives ;  but  that  direct  taxation,  in  its  application  to 
States,  shall  be  apportioned  to  numbers.  Represen- 
tation is  not  made  the  foundation  of  taxation.  If, 
under  the  enumeration  of  a  representative  for  erery 
30,000  souls,  one  State  had  been  found  to  contain 
59,000,  and  another  60,000,  the  first  would  have  been 
entitled  to  only  one  representative,  and  the  last  to 
two.  Their  taxes,  however,  would  not  have  been 
as  one  to  two,  but  as  fifty-nine  to  sixty.  This  clause 
was  obviously  not  intended  to  create  any  exemption 
from  taxation,  or  to  make  taxation  dependent  on  re- 
presentation, but  to  furnish  a  standard  for  the  appor- 
tionment of  each  on  the  States. 

The  4th  paragraph  of  the  9th  section  of  the  same 
article  will  next  be  considered.  It  is  in  these  words: 
"  No  capitation,  or  other  direct  tax,  shall  be  laid,  un- 
less in  proportion  to  the  census,  or  enumeration  here- 
in before  directed  to  be  taken." 
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The  census  referred  to  is  in  that  clause  of  the       isso. 
constitution  which  has  just  been  considered,  which    v^v^i/ 
makes  numbers  the  standard  by  which  both  repre-      nmgfa 
sentativcs  and  direct  taxes  shall  be  apportioned  among      Blah* 
the  States*    The  actual  enumeration  is  to  be  made 
"  within  three  years  after  the  first  meeting  of  the  Con- 
gress of  the  United  States,  and  within  every  subse- 
quent term  of  ten  years,  in  such  manner  as  they  shall 
by  law  direct."    .  • 

As  the  direct  and  declared  object  of  this  census  is, 
to  furnish  a  standard  by  which  "representatives, 
and  direct  taxes,  may  be  apportioned  among  the  seve- 
ral States  which  may  be  included  within  this  Union," 
it  will  be  admitted,  that  the  amission  to  extend  it  to 
the  district  or  the  territories,  would  not  render  it  de- 
fective. The  census  referred  to  is  admitted  to  be  a 
census  exhibiting  the  numbers  of  the  respective 
States.  It  cannot,  however,  be  admitted,  that  the 
argument  which  limits  the  application  of  the  power 
of  direct  taxation  to  the  population  contained  in  this 
census,  is  a  just  one.  The  language  of  the  clause 
does  not  imply  this  restriction,  ft  is  not  that  "  no 
capitation  or  other  direct  tax  shall  be  laid,  unless  on 
those  comprehended  within  the  census  herein  before 
directed  to  be  taken,"  but  "  unless  in  proportion  to" 
that  census.  Now  this  proportion  may  be  applied 
to  the  district  or  territories.  If  an  enumeration  be 
taken  of  the  population  in  the  district  and  territories, 
on  the  same  principles  on  which  the^numeration  of  the 
respective  States  is  made,  then  the  information  is 
acquired  by  which  a  direct  tax  may  be  imposed  on 
the  district  and  territories,  *'  in  proportion  to  the 
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census  or  enumeration"  which  the  constitution  directs 
to  be  taken. 

The  standard,  then,  by  which  direct  taxes  must 
be  laid,  is  applicable  to  this  district,  and  will  enable 
Congress  to  apportion  on  it,  its  just  and  equal  share  of 
the  burthen,  with  the  same  accuracy  as  on  the  re- 
spective States.  If  the  tax  be  laid  in  this  proportion, 
it  is  within  the  very  words  of  the  restriction.  It  is 
a  tax  in  proportion  to  the  census  or  enumeration  re- 
ferred to. 

But  the  argument  is  presented  in  another  form,  m 
which  its  refutation  is  more  difficult  It  is  urged 
against  this  construction,  that  it  would  produce  the 
necessity  of  extending  direct  taxation  to  the  district 
and  territories,  which  would  not  only  be  inconve- 
nient, but  contrary  to  the  understanding  and  practice 
of  the  whole  government.  If  the  power  of  imposing 
direct  taxes  be  co-extensive  with  the  United  States, 
then  it  is  contended,  that  the  restrictive  clause,  if  ap- 
plicable to  the  district  and  territories,  requires  that 
the  tax  should  be  extended  to  them,  since  to  omit 
them  would  be  to  ^violate  the  rule  of  proportion. 

We  think,  a  satisfactory  answer  to  this  argument 

may  be  drawn  from  a  fair  comparative  view  of  the 

the  district  and  different  clauses  of  the  constitution  which  have  been 

territories. 

recited. 

That  the  general  grant  of  power  to  lay  and  col- 
lect taxes,  is  made  in  terms  which  comprehend  the 
district  and  territories  as  well  as  the  States,  is,  we 
think,  incontrovertible.  The  subsequent  clauses  are 
intended  to  regulate  the  exercise  of  this  power,  not 
to  withdraw  from  it  any  portion  of  the  community. 


But  Congress 
are  not  bound 
to  extend  a 
direct   tax   to 
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The  words  in  which  those  clauses  are  expressed  im- 
port this  intention.  In  thus  regulating  its  exercise, 
a  rule  is  given  in  the  2d  section  of  the  first  article 
for  its  application  to  the  respective  States.  That 
rule  declares  how  direct  taxes  upon  the  States  shall 
be  imposed.  They  shall  be  apportioned  upon  the 
several  States  according  to  their  numbers.  If,  then, 
a  direct  tax  be  laid  at  all,  it  must  be  laid  on  every 
State,  conformably  to  the  rule  provided  in  the  con- 
stitution. Congress  has  clearly  no  power  to  exempt 
any  State  from  its  due  share  of  the  burthen.  But 
this  regulation  is  expressly  confined  to  the  States, 
and  creates  no  necessity  for  extending  the  tax  to  the 
district  or  territories.  The  words  of  the  9th  section 
do  not  in  terms  require,  that  the  system  of  direct 
taxation,  when  resorted  to,  shall  be  extended  to  the 
territories,  as  the  words  of  the  2d  section  require 
that  it  shall  be  extended  to  all  the  States.  They, 
therefore,  may,  without  violence,  be  understood  to 
give  a  rule  when  the  territories  shall  be  taxed,  with- 
out imposing  the  necessity  of  taxing  them.  It  could 
scarcely  escape  the  members  of  the  convention,  that 
the  expense  of  executing  the  law  in  a  territory  might 
exceed  the  amount  of  the  tax.  But  be  this  as  it 
rtray,  the  doubt  created  by  the  words  of  the  9th  sec- 
tion, relates  to  the  obligation  to  apportion  a  direct 
tax  on  the  territories  as  well  as  the  States,  rather 
than  to  the  power  to  do  so. 

If,  then,  the  language  of  the  constitution  be  con- 
strued to  comprehend  the  territories  and  district  of 
Columbia,  as  well  as  the  States,  that  language  con- 
fers on  Congress  the  power  of  taxing  the  district 
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1820.       and  territories  as  well  as  the  States.     If  the  genera! 
*J^~YJj^  language  of  the  constitution  should  be  confined  to 
nwgh      the  States,  still  the  16th  paragraph  of  the  8th  section 
Blake,      gives  to  Congress  the  power  of  exercising  "  exclu- 
sive legislation  in  all  cases  whatsoever  within  this 
district." 
TheiKwwof      On  the  extent  of  these  terms,  according  to  the 
lp"t?w  over  common  understanding  of  mankind,  there  can  be  no 
ciudVs  "the1    difference  of  opinion  ;  but  it  is  contended,  that  they 
P«tag  uxes.    must  be  limited  by  that  great  principle  which  was 
asserted  in  our  revolution,  that  representation  is  in- 
separable from  taxation. 

The  difference  l>etween  requiring  a  continent, 
with  an  immense  population,  to  submit  to  be  taxed 
by  a  government  having  no  common  interest 
with  it,  separated  from  it  by  a  vast  ocean,  restrained 
by  no  principle  of  apportionment,  and  associated 
with  it  by  no  common  feelings  :  and  permitting  the 
representatives  of  the  American  people,  under  the 
restrictions  of  our  constitution,  to  tax  a  part  of  the 
society,  which  is  either  in  a  state  of  infancy  advan- 
cing to  manhood,  looking  forward  to  complete  equa- 
lity so  soon  as  that  state  of  manhood  shall  be  attain- 
ed, as  is  the  case  with  the  territories  ;  or  which  has 
voluntarily  relinquished  the  right  of  representation, 
and  has  adopted  the  whole  body  of  Congress  for  its 
legitimate  government,  as  is  the  case  with  the  dis- 
trict, is  too  obvious  not  to  present  itself  to  the  minds 
of  all.  Although  in  theory  it  might  be  more  conge- 
nial to  the  spirit  of  our  institutions  to  admit  a  repre- 
sentative from  the  district,  it  may  be  doubted  whe- 
ther, in  fact,  its  interests  would  be  rendered  thereby 


OF  THE  UNITED  STATES.  325 

the  more  secure ;  and  certainly  the  constitution  does      isao. 
not  consider  their  want  of  a  representative  in  Con-  ^^^ 
gress  as  exempting  it  from  equal  taxation.  ***** 

If  it  were  true  that,  according  to  the  spirit  of  our  Bfeia*. 
constitution,  the  power  of  taxation  must  be  limited 
by  the  right  of  representation,  whence  is  derived  the 
right  to  lay  and  collect  duties,  imposts,  and  excises, 
within  this  district  ?  If  the  principles  of  liberty,  and 
of  our  constitution,  forbid  the  raising  of  revenue 
from  those  who  are  not  represented,  do  not  these 
principles  forbid  the  raising  it  by  duties,  imposts, 
and  excises,  as  well  as  by  a  direct  tax  ?  If  the  prin- 
ciples of  our  revolution  give  a  rule  applicable  to  this 
case,  we  cannot  have  forgotten  that  neither  the 
stamp  act  nor  the  duty  on  tea  were  direct  taxes. 

Yet  it  is  admitted,  that  the  constitution  not  only 
allows,  but  enjoins  the  government  to  extend  the 
ordinary  revenue  system  to  this  district. 

If  it  be  said,  that  the  principle  of  uniformity,  esta- 
blished in  the  constitution,  secures  the  district  from 
oppression  in  the  imposition  of  indirect  taxes,  it  is 
not  less  true,  that  the  principle  of  apportionment, 
also  established  in  the  constitution,  secures  the  dis- 
trict from  any  oppressive  exercise  of  the  power  to  lay 
and  collect  direct  taxes. 

After  giving  this  subject  its  serious  attention,  the 
Court  is  unanimously  of  opinion,  that  Congress  pos- 
sesses, under  the  constitution,  the  power  to  lay  and 
collect  direct  taxes  within  the  District  of  Columbia, 
in  proportion  to  the  census  directed  to  be  taken  by 
the  constitution,  and  that  there  is  no  error  in  the 
judgment  of  the  Circuit  Court. 

Judgment  affirmed. 
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Iambi*. 


Mechanics'  Bank  of  Alexandria  v.  The  Bank 

of  Columbia. 

The  17th  sectioo  of  the  act,  incorporating  the  Mechanics'  Bank  of 
Alexandria,  providing  "  that  all  bills,  bonds,  notes,  and  every  other 
contract  or  engagement  on  behalf  of  the  corporation,  shall  be  signed 
by  the  President,  and  countersigned  by  the  Cashier;  and  the  rends 
of  the  corporation  shall  in  no  case  be  liable  for  any  contract  of  en- 
gagement, unless  the  same  shall  be  signed  and  countersigned  as 
aforesaid,'9  does  not  extend  to  contracts  and  undertakings  implied 
in  law. 

Where  a  check  was  drawn  by  a  person  who  was  the  cashier  of  an  in- 
corporated Bank,  and  it  appeared  doubtful  upon  the  face  of  the 
instrument,  whether  it  was  an  official  or  a  private  act,  parol  evidence 
was  admitted  to  show  that  it  was  an  official  act 

The  act  of  agents  do  not  derive  their  validity  from  professing  on  the 
face  of  them  to  have  been  done  in  the  exercise  of  their  agency* 

The  liability  of  the  principal  depends  upon  the  facts,  1st  That  the  act 
was  done  in  the  exercise,  and,  2dly.  Within  the  limits  of  the  power 
delegated. 

In  ascertaining  these  facts,  as  connected  with  the  execution  of  any 
written  instrument,  parol  testimony  is  admissible. 

Error  to  the  Circuit  Court  for  the  District  of 
Columbia. 

This  was  an  action  of  assumpsit,  brought  by  the 
defendants  in  error  against  the  plaintiffs  in  error,  on 
the  following  check : 


UJ 
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iVb.  18.  JRrcfjanic^'  SBanfi  of  ai^rantma, 

June  25/A,  1817. 

CASHIER  of  the  Bank  of  Columbia, 

Pay  to  the  order  of  P.  H.  Minor,  Esq.  Ten 
Thousand  Dollars. 

Wm.  PATON,  Jr. 


Bank  of  Co- 


810,000 


This  check  was  offered  in  evidence  by  the  plain- 
tiff below,  and  testimony  to  prove  that  the  said  Paton, 
before,  at  the  time,  and  subsequent  to  the  drawing 
of  the  said  check,  was  cashier  of  the  said  Mechanics1 
Bank,  and  the  said  Minor  the  teller  thereof;  and  in 
order  to  prove  that  the  said  check  was  drawn  by  the 
said  William  Paton  in  his  capacity  as  cashier,  and  was 
so  understood  by  him,  and  so  understood  by  the  said 
Bank  of  Columbia,  their  officers  and  servants ;  evi- 
dence was  further  offered  to  prove,  that  from  the 
6th  of  May,  1817,  to  the  time  of  drawing  the  said 
check,  there  was  kept  in  the  said  Mechanics'  Bank, 
by  the  proper  officer  thereof,  a  book  of  printed  checks 
in  blank,  for  the  purpose  of  being  used  by  the 
cashier,  in  drawing  his  official  checks ;  and  that  the 
check  in  question  bad  been  cut  out  of  the  said  book : 
That  the  said  Cashier,  in  his  official  character,  had 
frequently  used  the  blank  checks  out  of  the  said 
book,  in  drawing  upon  other  banks  in  the  district, 
and  there  was  no  other  difference  between  the  checks 
so  drawn,  and  the  check  in  question,  other  than  the 
letters  "  Cas."  or  "  Ca."  being  superadded  to  the 
name  of  the  said  William  Paton,  Jon.  in  the  checks 
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1680.  so  drawn  upon  the  said  other  banks :  That  although 

^J£ril£»  the  said  check  book  was  intended  for  the  use  of  the 

Bmak  bank,  the  checks  in  the  same  were  sometimes  used 


Bank  of  Co-  for  other  purposes:  That  the  business  of  the 

**  banks  was  sometimes  managed  through  the  medium 
of  letters ;  and  in  such  official  correspondence,  it  was 
usual  to  subscribe  the  names  of  the  cashiers,  with 
the  addition  of  some  letters  denoting  their  capacity 
of  Cashier ;  but  such  form  was  sometimes  omitted, 
and  was  in  no  case  deemed  indispensable,  when, 
from  other  circumstances,  such  correspondence  ap- 
peared to  be  official.  The  plaintiffs  further  offered 
in  evidence  two  letters  of  the  said  William  Paton, 
directed  to  William  Whann,  Cashier  of  the  Bank  of 
Columbia,  each  signed  with  the  proper  name  of  th$ 
said  William  Paton,  without  the  addition  of  Cashier, 
or  the  letters  "  Cas."  or  "  Ca."  one  of  which  letters 
related  to  the  private  concerns  of  the  said  WiJiiam 
Whann,  and  the  other  to  the  concerns  of  the  bank. 

Evidence  was  further  offered  to  prove  that  the 
check  given  in  evidence  as  aforesaid,  was,  (together 
with  a  number  of  other  checks,  drawn  by  the  said 
William  Paton  upon  other  banks,  with  the  addition 
in  his  signature  of  the  letters  "  Ca.7'  and  "Cas."  and 
cut  out  of  the  official  check  book,)  sent  by  the  said 
Paton,  on  the  12th  of  July,  1817,  by  the  hands  of  the 
said  Philip  H.  Minor,  then  being  teller  as  aforesaid, 
to  Richard  Smith,  Cashier  of  the  Office  of  Discount 
and  Deposit  of  the  Bank  of  the  United  States  at 
Washington,  to  be  paid  in  liquidation  of  a  balance 
due  from  the  said  Mechanics9  Bank  to  the  said  Office 
of  Discount  and  Deposit :  That  the  said  letter  was 
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delivered  by  the  said  Minor  to  the  said  Smith,*  and       i8*o. 
the  checks  and  moneys  contained  in  the  same  were  M^^i^ 
applied  to  the  credit  of  the  said  Mechanics9  Bank .       Bao* 
That  among  the  checks   so   sent,   was   one    for  Bank  of  Co- 

IninliM' 

%  1 7,626  5,  written  upon,  and  cut  out  of  the  check 
book  aforesaid,  and  in  the  words  and  figures  follow- 
ing, to  wit : 

Mechanics*  Bank  of  Alexandria,  July  12,  1817. 
No.  32. 

Cashier  of  the  Branch  Bank  of  the  United 
States,  Washington — Pay  to  the  order  of  Philip  H. 
Minor,  amount  of  discount  made  me,  which  I  be- 
lieve is  seventeen  thousand  six  hundred  and  twenty- 
six  dollars  and  five  cents. 

WM.  PATON,  Jun. 

That  the  said  Richard  Smith,  about  the  17th  of 
July,  1817,  did  cause  the  same  to  be  presented  to 
the  Bank  of  Columbia  for  payment,  and  the  same 
was  accordingly  paid,  and  was  thereupon  imme- 
diately charged  to  the  said  Mechanics'  Bank. 

Evidence  was  further  offered  to  prove  that  the  said 
Richard  Smith  considered  the  said  check  as  the  offi- 
cial check  of  the  said  William  Paton,  and  it  was  so 
paid  by  him  ;  and  that  the  Cashier  of  the  Bank  of 
Columbia  also  considered  it  as  the  official  check  of 
the  said  Paton,  and  it  was  so  paid  by  him. 

Evidence  was  further  offered,  on  the  part  of  the 
Mechanics'  Bank,  to  prove  that  the  said  William 
Paton,  at  the  time  he  drew  the  said  check,  declared 
it  was  his  private  individual  check ;    that  he  had 

Vol.  V.  43 
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18^0.      funds  in  the  Bank  of  Columbia  to  meet  it,  and  that 

Mec'mici'  lt  was  passed  by  him  to  the  said  Mechanics9  Bank 

Buuk      as  (])e  individual  check  of  the  said  William  Paton. 

V. 

Bank  of  c©-  And  evidence  was  further  offered  to  prove  that  the 
Mechanics'  Bank  paid  to  the  said  Paton  the  amount 
of  the  said  check. 

Upon  the  evidence  thus  offered  by  the  plaintifls 
below,  the  counsel  for  the  defendants  objected  to  the 
whole  of  the  said  evidence,  and  insisted,  that  if  the  said 
check  for  10,000  dollars,  could  be  used  as  evidence 
against  the  said  Mechanics'  Bank,  that  the  character 
of  the  said  check  could  only  be  decided  by  the 
check  itself,  and  that  no  parol  or  other  testimony 
could  be  received  to  explain  the  same,  and  objected 
to  the  testimony  offered  upon  that  ground.    But  the 
Court  overruled  the  objection,  and  gave  it  as  their 
opinion  to  the  jury,  that  the  said  check  was,  in  con* 
nexion  with  the  other  evidence,  proper  and  compe- 
tent evidence  in  this  case  against  the  said  Mechanics7 
Bank,  and  that  it  was  competent  to  explain  the  cha- 
racter of  the  said  check  ;    or,  in  other  words,  to 
prove,  by  parol  or  other  testimony,  that  the  said 
check  was  drawn  under  such  circumstances,  and  in 
such  a  manner,  as  justified  the  plaintiffs  in  consider- 
ing it  as  an  official  check,  and  paying  it  as  such,  and 
charging  the  same  to  the  debit  of  the  defendants. 
And  the  evidence  offered  as  aforesaid,  with  the  said 
check,  was  admitted  by  the  Court,  and  given  in  evi- 
dence to  the  jury. 

The  defendants  below  then  prayed,  the  opinion 
of  the  Court,  and  their  instruction  to  the  jury,  that 
the  check  for  10,000  dollars,  produced  in  evidence 


OP  THE  UNITED  STATES.  331 

*  ■        ■ 

by  the  plaintiffs,  is,  on  the  face  of  it,  a  private,  and       mo. 
not  an  official  check,  and  of  itself    cannot,  in  law,  j^ehanic^ 
charge  the  Mechanics9  Bank  with  the  payment  of      Bank 
the  said   10,000  dollars:  and  that  the  said  William  Bank  of  Cot 
Paton  was  liable  in  his  individual  character  for  the 
payment  of  the  same.     Which  opinion  the  Court  re- 
fused to  give. 

They  also  prayed  the  Court  to  instruct  the  jury, 
that  the  check  aforesaid  was,  upon  the  face  of  it, 
prima  facie  evidence  of  its  being  the  private  indivi- 
dual check  of  the  said  William  Paton,  and  the  pos- 
session of  the  said  check  by  the  said  Mechanics' 
Bank,  if  proved  to  be  in  their  possession,  was  prima 
facie  evidence  that  they  had  paid  a  value  for  it ;  and 
that  unless  the  Bank  of  Columbia  should  satisfy  the 
jury  by  other  evidence  than  the  said  check,  that  il 
was  an  official  check  of  the  cashier  of  the  said  bank, 
that  the  jury  should  find  their  verdict  for  the  defend- 
ants.    Which  instruction  the  Court  refused  to  give. 

The  defendants  below  also  prayed  the  Court  to 
instruct  the  jury,  that  if  they  should  be  of  opinion, 
that  the  check  was  drawn  by  the  said  William  Pa- 
ton as  his  individual  check,  and  w  is  received  by  the 
said  Mechanics'  Bank,  as  the  individual  check  of 
the  said  William  Paton,  and  that  the  bank  paid  to 
the  said  Paton  the  full  amount  of  the  said  check, 
that  then  the  said  bank  having  received  the  amount 
thereof  from  the  bank  of  the  United  States  as  afore- 
said, would  have  a  right  to  retain  the  amount  of  the 
said  check  as  against  the  said  Bank  of  Columbia, 
notwithstanding  the  said  Bank  of  Columbia  may  have 
been  under  an  impression  that  it  was  the  official  check 
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1820.      of  the  said  William  Paton.    Which  instruction  the 
h22£  Court  refused  to  give. 

Bank  a  bill  of  exceptions  was  filed,  and  a  verdict  and 

pank  of  Co-  judgment  thereon  having  been  rendered  for  the  plain- 
**     tiff,  the  cause  was  brought  by  writ  of  error  to  this 
Court. 

March  8th.  jyf  r#  Swarm,  and  Mr.  Lee,  for  the  plaintiffs  in  er- 
ror, argued,  1.  That  parol  evidence  to  prove  the 
character  or  capacity  in  which  the  check  was  drawn, 
was  clearly  inadmissible.  The  check  bears,  on  the 
face  of  it,  all  the  qualities  of  a  bill  of  exchange.  It 
binds  the  drawer  in  his  individual  capacity.  When 
it  is  competent  for  a  party  to  bind  himself  individu- 
ally, parol  evidence  cannot  be  introduced  to  show, 
that  what  he  has  in  fact  done  in  his  own  name,  was 
intended  to  be  done  as  an  agent  for  others.*  If  one 
of  several  partners  promise  individually  to  pay  a 
debt,  he  will  not  be  permitted  to  show  that  it  was 
due  jointly  from  himself  and  his  partners.*  And, 
generally,  all  parol  evidence  to  contradict,  or  vary, 
a  written  instrument,  is  inadmissible/  The  object 
of  the  testimony  in  the  present  case,  is,  not  to  show 
that  the  drawer  is  liable  to  a  greater  or  a  less  extent 
than  that  expressed  on  the  face  of  the  check,  but  to 
make  a  corporation,  whose  servant  he  was,  liable 
for  a  debt  which,  accord. ng  to  the  face  of  the  instru- 
ment, is  a  private  debt.     For  if  the  check,  on  the 

a  Frontin  v.  Small,  Lord  Raym.  1418.  Salk.  96.  Wilks  t. 
Pack,  2  East,  142.  Preston  v.  Merceau,  2  Wm.  Black.  1249. 
Meres  v.  Ansell,  3  WiU.  275. 

b  Murray  y.  Somerville,  2  Camp.  N.  P.  99. 

*  Russell  v.  Clarke,  3  Doll.  424.  and  the  cases  there  cited. 
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face  of  it,  was  an  official  one,  the  evidence  was  un*      1*20. 
necessary ;  and  introducing  it  is  an  admission  that  j^^ji* 
the  instrument  itself  was  not  sufficient  to  bind  the      Jta* 
corporation.    %  The  evidence  of  the  debt  being  a  Bank  of  Co- 
written  instrument,  the  construction  of  it  is  matter     lombift- 
of  law  for  the  decision  of  the  Court,  and  the  Court 
ought  to  have  instructed  the  jury,  that  the  check  was, 
on  the  face  of  it,  a  private,  and  not  an  official  check, 
and  could  not  bind  the  Mechanics'  Bank.    3.  But 
at  all  events,  the  check  was  prima  facie  evidence  of 
its  being  the  private  check  of  the  drawer,  and  the 
possession  of  it  by  the  plaintiffs  in  error,  was  also 
prima  facie  evidence  of  their  having  paid  a  valuable 
consideration  for  it     4.  Again ;  this  action  cannot 

• 

be  maintained,  because  the  contract  upon  which  it  is 
brought  was  not  made  in  conformity  with  the  char* 
ter  of  the  Mechanics'  Bank,  which  provides,  (s-  1 7.) 
"  that  all  bills,  bonds,  notes,  and  every  other  contract 
or  engagement  on  behalf  of  the  corporation,  shall  be 
signed  by  the  president,  and  countersigned  by  the 
cashier ;  and  the  corporation  shall,  in  no  case,  be  lia- 
ble for  any  contract  or  engagement,  unless  the  same 
shall  be  signed  and  countersigned  as  aforesaid." 

Mr.  Jones  and  Mr.  Key,  contra,  insisted,  1.  That 
the  check,  upon  the  face  of  it,  did  not  purport  to  be 
the  private  check  of  Paton,  but  the  check  of  the 
bank,  drawn  by  him  as  its  Cashier,  and  that  the 
presumption  was,  that  it  was  an  official  act.  2.  But 
supposing  it  to  be  equivocal  on  the  face  of  the  in- 
strument, whether  he  acted  in  his  official  or  private 
capacity,  extrinsic  parol  evidence,  to  show  in  what 
capacity  he  acted,  was  admissible.     This  would  not 
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1820.  be  evidence  to  contradict  the  written  instrument,  bat 
^^^  only  to  explain  it/  Suppose  the  Bank  of  Columbia 
BaDk  had  sued  Paton,  the  date  and  entire  face  of  the  check 
Bank  of  Co-  would  have  been  sufficient  to  defeat  their  action. 
ttm  '  "  There  was  enough  to  raise  a  presumption  that  he 
acted  officially,  because  the  act  was  Within  the  scope 
of  his  authority.  No  rule  of  law  obliged  him  to  add 
to  his  name  any  designation  of  his  official  character ; 
and  even  supposing  him  to  be  liable  in  his  individual 
capacity,  it  does  not  follow  that  his  principals  are 
not  liable  for  what  he  has  done,  the  presumption 
being  strongly  in  favour  of  the  official  character  of  the 
act.  And  if  it  be  doubtful  whether  he  is  personally 
liable  to  the  Bank  of  Columbia,  he  is  certainly  liable 
to  the  Mechanics'  Bank,  whose  servant  he  was ;  who 
had  the  best  means  of  knowing  and  correcting  the 
fraud  or  mistake  ;  and  who,  upon  the  principle  of  the 
rule  de  damno  evitando,  ought  to  bear  the  loss. 
3.  As  to  the  law  incorporating  the  Mechanics* 
Bank,  it  has  no  application  to  this  case,  unless  it  be 
contended  that  it  would  extend  to  the  case  of  a  de- 
posit, and  every  other  case  where  the  law  implies  a 
contract.  The  action  is  not  brought  upon  any  such 
express  undertaking  as  the  act  contemplates  must  be 
signed  by  the  President,  &c. ;  but  upon  an  under- 
taking which  the  law  implies,  and  which  it  may  as 
well  imply  in  the  case  of  a  corporation  as  of  an  in- 
dividual. 

March  nth.  Mr.  Justice  Johnson  delivered  the  opinion  of  the 
Court.  The  merits  of  this  case  lie  within  a  very 
limited  compass.     The  question  is,  whether  a  certain 

a  Dexter  v.  Hodgson,  1  Cranch,  345. 
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act,  done  by  the  Cashier  of  a  Bank,  was  done  in  his      lftao. 
official  or  individual  capacity  ?  Had  the  draft,  signed  Mechanics9 
by  Patoo,  borne  no  marks  of  an  official  character  on      Baok 
the  face  of  it,  the  case  would  have  presented  more  Bank  of  Co. 
difficulty.     But  if  marks  of  an  official  character  not 
only  exist  on  the  face,  but  predominate,  the  case  is 
really  a  very  familiar  one.    Evidence  to  fix  its  true 
character  becomes  indispensable. 

It  has  been  contended,  but  the  argument  was  not  The  nth  sec. 
pressed  with  much  confidence,  that  this  defendant  incorporating 

*  .  the    median- 

could  not  be  bound  otherwise  than  in  conformity  ic»\! *■*  ** 

J    applicable    to 

with  the  17th  section  of  the  charter;  by  which  it  is  «"««■•• 
enacted,  u  that  all  bills,  bonds,  notes,  and  every  other 
contract  or  engagement,  on  behalf  of  the  corporation, 
shall  by  signed  by  the  President,  and  countersigned 
by  tbfe  Cashier ;  and  the  funds  of  the  corporation 
shall  in  no  case  be  liable  for  any  contract  or  engage- 
ment, unless  the  same  shall  be  signed  and  counter- 
signed as  aforesaid." 

It  is  to  be  hoped  this  argument  was  not  intended 
to  reach  the  case  of  a  deposit  of  money  ;  and  yet  if 
it  proves  any  thing,  it  proves  that  no  contract  in  law 
could  be  imputed  to  this  bank.  The  truth  is,  that  a 
check  is  properly  neither  a  bond,  bill,  or  note,  with 
regard  to  the  bank  drawn  upon,  but  an  acquittance. 
And  the  contract  arising  out  of  a  payment  upon  it, 
is  a  contract  for  money  advanced,  and  must  be  so 
declared  upon.  It  is  true  that  checks  are  generally 
made  payable  to  bearer,  and  this  was  made  payable 
to  order ;  but  it  is  in  evidence  that  it  was  drawn  as  a 
check,  and  paid  as  a  check,  and  the  declaration  con- 
tains only  the  common  money  counts. 

Of  the   six  exceptions  in   the  transcript  of  the 


396  CASES  IN  THE  SUPREME  COURT 

1*20.  recdul,  the  1st,  2d,  4th,  and  5th,  are  taken  on  behalf 
M^h^ii^'  °^  *ke  Mechanics'  Bank  of  Alexandria.  Upon  corn- 
Bank  paring  these  exceptions  with  the  evidence,  it  does  not 
Banko'rco-  appear  that  they  affirm  any  other  proposition  grow- 
p^imption  *ng  out  °f  that  evidence,  but  that  the  check,  on  the 
™1  ^da^  face  of  it,  purported  to  be  the  private  check  of  Paton, 
tld0nyaradnm-  and  no  extrinsic  evidence  could  be  received  to  prove 

ftil»le    to     ex-      , 

plain  the  am-  the  contrary. 

biguity. 

The  only  ground  on  which  it  can  be  contended 
that  this  check  was  a  private  check,  is,  that  it  had 
not  below  the  name  the  letters  Cos.  or  Co.  But 
the  fallacy  of  the  proposition  will  at  once  appear, 
from  the  consideration,  that  the  consequence  would 
be,  that  all  Paton's  checks  must  have  been  adjudged 
private.  For  no  definite  meaning  could  be  attached 
to  the  addition  of  those  letters  without  the  aid  of 
parol  testimony. 

But  the  fact  that  this  appeared  on  its  face  to  be  a 
private  check,  is  by  no  means  to  be  conceded.  On 
the  contrary,  the  appearance  of  the  corporate  name 
of  the  institution  on  the  face  of  the  paper,  at  once 
leads  to  the  belief  that  it  is  a  corporate,  and  not  an 
individual  transaction :  to  which  must  be  added  the 
circumstances,  that  the  cashier  is  the  drawer,  and 
the  teller  the  payee ;  and  the  form  of  ordinary  checks 
deviated  from  by  the  substitution  of  to  order,  for  to 
bearer.  The  evidence,  therefore,  on  the  face  of  the 
bill,  predominates  in  favour  of  its  being  a  bank  trans- 
action. Applying,  then,  the  plaintiff's  own  principle 
to  the  case,  and  the  restriction  as  to  the  production  of 
parol  or  extrinsic  evidence  could  have  been  only 
applicable  to  himself.  But,  it  is  enough  for  the  pur- 
poses of  the  defendant  to  establish,  that  there  exist- 
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ed,  on  the  face  of  the  paper,  circumstances  from       l&so. 
which  it  might  reasonably  be  inferred,  that  it  was  Mechanics" 
either  one  or  the  other.     In  that  case,  it  became  in-       Bftnk 

V 

dispensable  to  resort  to  extrinsic  evidence,  to  remove  Bank  of  Co- 
the  doubt.  The  evidence  resorted  to  for  this  pur* 
pose  was  the  most  obvious  and  reasonable  possible, 
viz.  that  this  was  the  appropriate  form  of  an  official 
check ;  that  it  was,  in  fact,  cut  out  of  the  official 
check-book  of  the  bank,  and  noted  on  the  margin ; 
that  the  money  was  drawn  in  behalf  of,  and  applied 
to  the  use  of  the  Mechanics9  Bank  ;  and  by  all  the 
banks,  and  all  the  officers  of  the  banks  through  which 
it  passed,  recognized  as  an  official  transaction.  It 
is  true,  it  was  in  evidence  that  this  check  was  cre- 
dited to  Paton's  own  account,  on  the  books  of  his 
bank.  But  it  was  done  by  his  own  order,  and  with 
the  evidence  before  their  eyes,  that  it  was  officially 
drawn.  This  would  never  have  been  sanctioned  by  the 
directors,  unless  for  reasons  which  they  best  under- 
stood, and  on  account  of  debits  which  they  only 
could  explain. 

It  is  by  no  means  true,  as  was  contended  in  argu-  .J25,  mcL* 
ment,  that  the  acts  of  agents  derive  their  validity  ST'mutfoii 
from  professing,  on  the  face  of  them,  to  have  been  ?tnim^u!how 

...  r     ,     .  *        .  f»rexp!ainab!« 

done  in  the  exercise  of  their  agency.  In  the  more  by  parol  evi- 
solemn  exercise  of  derivative  powers,  as  applied  to 
the  execution  of  instruments  known  to  the  common 
law,  rules  of  form  have  been  prescribed.  But  in  the 
diversified  exercise  of  the  duties  of  a  general  agent, 
the  liability  of  the  principal  depends  upon  the  facts, 
].  That  the  act  was  done  in  the  exercise,  and, 
3.  Within  the  limits  of  the  powers  delegated.   These 

Vol.  V.  43 
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1820.  facts  are  necessarily  inquirable  into  by  a  Court  aad 
The  Josefo  JurJ  9  an^  ^is  inquiry  is  not  confined  to  written  itv 
8Vmda*  struments,  (to  which  alone  the  principle  contended 
for  could  apply , )  but  to  any  act  with,  or  without  ww* 
ting,  within  the  scope  of  the  power  or  confidence  re- 
posed in  the  agent ;  as,  for  instance,  in  the  case  of 
money  credited  in  the  books  of  a  teller,  or  proved  to 
have  been  deposited  with  him,  though  he  omits  to 
credit  it. 

Judgment  affirmed* 


(Prize  aki>  Instance  Court.) 

The  Josefa  Segunda,  Carricaburg  et  at. 

Claimants. 

An  information  under  tbe  act  of  the  3d  of  March,  1807,  c.  77.  to 
prevent  tbe  importation  of  slaves  into  tbe  United  States.  The  al- 
leged unlawful  importation  attempted  to  be  excused  upon  the 
pica  of  distress.     Excuse  repelled,  and  condemnation  pronounced. 

Upon  a  piratical  capture,  tbe  property  of  the  original  owners  cannot 
be  forfeited  for  the  misconduct  of  tbe  captors  in  violating  the  mu- 
nicipal laws  of  the  country  where  the  vessel  seized  by  them  is  car- 
ried. 

But  where  the  capture  is  made  by  a  regularly  commissioned  captor, 
he  acquires  a  title  to  the  captured  property,  which  can  only  be  de- 
vested by  recapture,  or  by  the  sentence  of  a  competent  tribunal  of 
his  own  country ;  and  the  property  is  subject  to  forfeiture  for  a  vio- 
lation, by  the  captor,  of  the  revenue  or  other  municipal  laws  of  the 
neutral  country  into  which  the  prize  may  be  carried. 

Appeal  from  the  District  Court  of  Louisiana* 
From  the  proceedings  in  the  Court  below,  it  appear- 
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ed,  that  the  brig  Josefa  Segunda  being  Spanish  pro-       i82o. 
perty,  and  on  a  voyage  from  the  coast  of  Africa  to  ^tZTK*^ 
the  island  of  Cuba,  with  a  cargo  of  negroes,  was    Segunda. 
captured  on  the  11th  day  of  February,  1818,  off 
Cape  Tiberon  in  St.  Domingo,  by  the  Venezuelan 
privateer,  the  General  ArismendL    On  the  24th  of 
April  following,  she  was  seized  in  the  river  Missis* 
sippi,  by  certain  custom  house  officers,  and  conduct- 
ed to  New-Orleans,  where  a  libel  was  filed  against 
her  in  the  District  Court  for  the  Louisiana  district. 

The  libel  contained  four  counts.  The  first  alle- 
ged, that  the  said  negroes  were  unlawfully  brought 
into  the  United  States  from  some  foreign  country 
in  the  said  brig,  with  intent  to  hold,  sell,  or  dispose 
of  them  as  slaves,  or  with  intent  that  the  same 
should  be  held  to  service  or  labour,  contrary  to  the 
act  of  Congress  in  such  case  made  and  provided. 

The  second  count  alleged,  that  these  negroes  were 
taken,  received  and  transported  on  board  the  said 
brig,  from  some  of  the  coasts  or  kingdoms  of  Afri- 
ca, or  from  some  other  foreign  kingdom,  place,  or 
country,  for  the  purpose  of  selling  them  in  some  port 
or  place  within  the  jurisdiction  of  the  United  States, 
as  slaves,  or  to  be  held  to  service  or  labour,  contrary, 
&c.  In  the  third  count  it  was  charged,  that  the  said 
brig  was  found  in  some  river,  port,  bay,  or  harbour 
of  the  United  States,  or  on  the  high  seas,  within  the 
jurisdictional  limits  of  the  United  States,  or  hovering 
on  the  coast  thereof,  to  wit,  in  the  river  Mississippi, 
having  on  board  some  negroes,  mulattoes,  or  people 
of  colour,  for  the  purpose  of  selling  them  as  slaves, 
or  with  an  intent  to  land  the  same,  in  some  port  *>t 
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1820.  place  within  the  jurisdiction  of  the  United  States, 
^f^f^  contrary,  &c.  The  fourth  allegation  or  count  was> 
Segumb.  that  one  hundred  and  seventy-five  persons  of  colour, 
not  being  native  citizens,  or  registered  seamen  of 
the  United  States,  or  natives  of  countries  beyond  the 
Cape  of  Good  Hope,  were  landed  from  said  brig,  in 
a  port  or  place,  situate  in  a  State  which,  bylaw,  had 
prohibited  the  admission  or  importation  as  aforesaid, 
to  wit,  at  or  near  the  Balize  in  the  State  of  Louisi- 
ana, contrary,  &c. 

This  libel  was  filed  on  the  29th  of  April,  1818, 
and  on  the  5th  of  May  following,  a  claim  was  inter- 
posed by  Messrs.  Carricabura,  Arieta  &  Co.  mer- 
chants of  the  Havanna,  which  stated,  that  they  were 
owners  of  the  said  brig,  which,  with  the  said  negro 
slaves,  was  on  the  high  seas,  while  pursuing  a  law- 
ful voyage,  captured  and  taken  from  them  by  a  cer- 
tain Rene  Beluclie,  and  the  crew  of  the  armed  ship 
or  vessel  called  the  General  Arismendi,  sailing  un- 
der the  flag  of  the  revolted  colonies  of  Venezuela 
and  New-Grenada ;  that  the  said  brig  put  into  the 
Balize  in  very  great  distress,  and  without  any  inten- 
tion on  the  part  of  the  crew,  or  any  other  person  or 
board,  to  infringe  or  violate  any  law  of  the.  United 
States.  That  whatever  may  have  been  the  conduct 
of  the  prize  crew,  or  of  any  other  persons  on  board, 
the  claimants  insist,  that  they  cannot  be  made  re- 
sponsible for  any  of  their  acts,  because  the  said  brig, 
with  her  cargo,  was  taken  from  their  possession  un- 
lawfully, and  in  violation  of  the  law  of  nations,  inas- 
much as  the  captors  had  no  legal  authority  to  take  the 
same ;  and  if  they  had  any  commission,  the 
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was  illegal,  because  the  privateer  the  General  Aris-       isso. 
mendi,  was  armed  and  fitted  out,  or  her  armament  5JeJot©fe 
or  equipment  increased,  in  a  port  of  the  United  States,    Segunda. 
in  violation  of  the  laws  thereof. 

On  this  libel  and  claim,  it  appeared  in  evidence 
that  the  capture  of  the  brig  Josefa  Segunda,  with 
a  cargo  of  slaves,  was  made  off  Cape  Tiberon,  in 
the  Island  of  St  Domingo,  on  the  11th  of  Februa- 
ry, 1818,  on  a  voyage  to  the  Havanna,  from  the 
coast  of  Africa,  which  she  had  left  in  the  preceding 
month  of  December  or  January.    The  capture  was 
made  by  a  Venezuelan  brig,  the  General  Arismendi. 
This  vessel  was  commissioned  as  a  privateer,  by 
John  Baptista  Arismendi,  who  styled  himself  com- 
manding General  of  Venezuela,  and  Captain  Gene- 
ral of  the  Island  of  Marguerita.     The  caption  of  the 
commission  was,  "  Republic  of  Venezuela ;"  and  it 
purported  to  have  been  given  in  the  Island  of  Mar- 
guerita, the  1st  of  February,  in  the  year  1818,  and 
to  be  sealed  with  the  great  seal  of  the  State.   At  the 
time  of  capture,  there  were  from  two  to  three  hun- 
dred slaves  on  board ;  some  of  these,  but  what  num- 
ber does  not  appear,  afterwards  died;  others,  but 
how  many  is  not  stated,  were  sold  at  the  Jardios  de 
la  Reine,  on  the  south  side  of  the  Island  of  Cuba,  in 
order  to  purchase  provisions.    Toward  the  end  of 
the  month  of  February,  the  prize  master  of  the  brig 
received  written  orders  from  the  Captain  of  the  priva- 
teer to  conduct  the  prize  to  the  Island  of  Marguerita ; 
and  always  steered,  as  he  says,  eastward,  the  winds 
being  always  ahead.     The  prize  master  had  no  log 
book  on  board :  he  wrote  every  day's  occurrences  on 
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imo.      *  date,  effacing  what  bad  been  written  the  day  before. 
On  the  18th  of  April,  1818,  in  the  morning,  tbe 


Scyu^a.  was  boarded  by  a  pilot,  about  40  miles  from  the 
Balize,  and  arrived  there  at  4  o'clock,  r.  M.  About 
26  miles  from  the  Balize,  the  brig  fell  in  with  the 
American  ship  Balize,  from  which  no  provisions 
were  asked,  but  from  whom  he  received  six  bags  of 
rice.  On  the  24th  of  April,  the  brig  was  seized  by 
the  custom-house  officers,  and  conducted  to  New- 
Orleans.  On  the  27th  of  April,  1818,  Laporte,  who 
was  the  agent  o£Beluche  at  New-Orleans,  wrote  a 
letter  to  the  prize  master  of  the  brig,  containing, 
among  others,  these  expressions,  "  Maintain  always 
your  declaration  of  being  forced  into  port'9 — u  Take 
care  that  your  sailors  neither  say,  nor  do  any  thing, 
which  may  prejudice  the  interest  of  Venezuela.1' 
The  privateer,  after  the  capture  of  the  brig,  went  to 
Jamaica  for  provisions.  The  pilot  who  first  boarded 
the  brig  stated,  that  her  mainmast  was  sprung,  her 
ropes  were  all  bad,  the  sails  not  fit  to  go  to  sea ;  that 
they  were  pumping  the  last  cask  of  water  on  board. 
Her  spars  were  middling,  except  the  mainmast ;  there 
were  no  provisions  on  board — the  men  were  in  a 
state  of  starvation — that  the  slaves  had  nothing  but 
skin  upon  their  bones.  A  witness,  who  was  on 
board  in  her  passage  up  the  river,  stated  that  the 
brig  sailed  equal  to  any  thing  in  the  river — that  he 
would  not  be  afraid  to  make  a  voyage  in  her — her 
tackle,  ropes,  &c.  were  as  good  as  usual — she  was 
pumped  out  but  once  while  he  was  on  board— they 
carried  topsails  coming  up— the  spars  were  gene- 
rally good.    He  saw  nothing  in  the  appearance  of 
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the  crew  of  their  having  been  starved.     It  also  aj>~      laao. 
peared  that  the  agent  of  the  claimants  in  New-Or-  ^TloaA 
leans,  received  letters  from  the  •owners  >of  the  Ipig    Seguadp. 
sometime  prior  to  her  arrival  at  New-Odeaas,  and 
that  one  of  the  owners  had  arrived  in  that  city,  while 
this  cause  was  depending,  and  before  the  19th  of 
June,  1818. 

It  was  admitted  by  the  claimant,  that  there  exist- 
ed an  understanding  between  them  and  the  captors ; 
that  the  former  were  to  render  to  the  latter  a  com* 
pensation  for  their  not  interposing  any  claim,  which 
was  so  far  ascertained,  that  the  sum  which  the  cap- 
tors were  to  receive,  was  not  to  be  less  than  six,  nor 
more  than  eight  thousand  dollars,  to  depend  on  the 
expense  and  trouble  incident  to  the  prosecution, 
and  the  repairing  of  the  vessel ;  that  this  arrangement 
was  made  by  the  advice  of  the  captor's  counsel,  from 
a  conviction  on  his  part,  that  they  could  not  recover 
on  account,  as  he  conceived,  of  the  illegality  of  the 
commission.  It  was  also  admitted,  that  the  claim* 
ants  were  the  original  owners  of  the  brig  and  slaves 
on  board. 

On  this  testimony,  the  District  Court  condemned 
the  brig,  and  effects  found  on  board,  to  the  United 
States,  and  the  cause  was  brought  by  appeal  to  this 
Court. 

Mr.  C.  J.  Ingersoll,  for  the  appellants  and  claim-  March  m. 
ants,  argued,  1.  That  the  vessel  was  compelled  by 
necessity  to  enter  the  Mississippi,  and,  therefore,  was 
not  liable  to  forfeiture  under  the  acts  of  Congress 
for  suppressing  the  slave  trade.    2.  That  the  com- 
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18*0-      mission  of  General  Arismendi,  under  which  the  ori- 
J^^y  ginai  capture  was  made,  was  unlawful,  he  having  n* 
Scgukb.     authority  to  issue  it  as  Governor  of  the  island  of 
Marguerite,  a  dependent  province  of  the  new  State 
of  Venezuela.     The  owners  were,  therefore,  entitled 
to  restitution  under  the  9th  article  of  the  Spanish 
treaty  of  1795,  as  well  as  under  the  general  law  of 
nations ;  the  right  of  property  not  being  changed  by 
a  piratical  seizure/    3.  But  supposing  it  to  have 
been  a  regular  capture  in  the  exercise  of  the  rights 
of  war,  and  supposing  the  captors  to  have  entered 
the  waters  of  the  United  States  with  the  intention 
of  violating  the  acts  of  Congress,  it  is  insisted,  that 
the  prize  thus  carried  into  a  neutral  port,  before  ad- 
judication, cannot  be  forfeited  to  the  neutral  State 
for  a  breach  of  its  municipal  laws  committed  by  the 
captors,  without  the  consent  or  collusion  of  the  ori- 
ginal owners.     It  has  been  repeatedly  determined, 
that  when  captures  are  made  in  violation  of  our  neu- 
tral rights,  as  ascertained  by  the  law  of  nations,  the 
acts  of  Congress,  and  treaties  with  foreign  powers, 
restitution  of  the  captured  property  will  be  decreed 
by  our  tribunals  to  the  original  owners.*    Why? 
Because  it  is  the  right  as  well  as  duty  of  the  nation 
to  prevent  its  neutral  territory  and  resources  from 
being  used  for  the  purposes  of  hostility  by  either  bel- 
ligerent.    It  will,  therefore,  restore  in  two  cases: 

a  Grotius,  de  J.  B.  ac  P.  L  3.  c.  9.  s.  17.  Bynk.  Q.  J.  Pub. 
L  1.  c.  17.  Valin,  sur  VOrdon.  I.  3.  tit.  9.  art.  10.  2  J5ro. 
Civ.  &  Adm.  Lata?,  461. 

b  The  Divina  Pastora,  4  Wheat,  52. 55.  and  the  cases  cited  in 
aote.(a) 
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First,  where  the  capture  is  made  within  its  territorial      itt& 
limits ;  and,  secondly,  when  made  by  a  vessel  armed  ^TjwjT 
or  re-equipped  in  its  ports.    The  same  principles 
apply  where  the  captor  violates  the  laws  of  police, 
or  the  revenue  laws  of  the  neutral  State.    The  in* 
friugement  of  the  one  is  as  injurious  to  that  State* 
and  to  the  captured  belligerent,  as  the  infringement 
of  the  other.    The  injury  to  the  original  owner  is 
equally  great,  whether  the  privateer  was  fitted  in  the 
neutral  ports,  or  is  permitted  to  carry  his  prizes  into 
those  ports  for  sale.    The  spes  recuperandi  is  gone ; 
and  will  the  neutral  sovereign  condescend  to  avail 
himself,  as  against,  an  innocent  friend,  of  the  forfeit- 
ure incurred  by  the  misconduct  of  the  enemy  of  the 
latter  ?  The  captor  cannot  sell ;  he  cannot  completely 
devest  the  original  owner  of  his  remaining  right  to 
the  captured  property  before  its  lawful  condemna- 
tion :  shall  he  then  be  permitted  to  do  so  by  smug- 
gling, or  even  by  attempting,  or  barely  intending  to 
smuggle  it  in  a  neutral  port  ?    It  is  the  well  esta- 
blished doctrine  of  public  law,  that  belligerents  have 
no  right  to  sell  or  dispose  of  their  prizes  in  a  neutral 
port,  before  they  are  judicially  condemned  in  a  com* 
petent  Court  of  the  captor's  country  ;  unless  in  case 
.of  necessity,  or  when  the  right  is  secured  to  them 
by  treaty,  or  by  the  express  permission  of  the  neu- 
tral government;   or  in  case   of  the    intervention 
of  peace/    If,  then,  the  captor   has  not  such  an 

a  Bee'$  Mm.  Rep.  263.  The  Flad  Qyen,  1  Rob*  114,  The 
Puriasima  Conception,  6  Rob.  45.  The  Schoone  Sophie, 
lb.  138.  2  Bro.  Civ.  4>  Adm.  Law,  255.  1  Peterf  Adm.  Dec. 
24.    2  JWs'  A.  D.  345.  The  Kieriighett,  3  Rob.  82.  Wheel; 

Vet.  V.  44 
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i%».  interest  in  his  uneOtodetojoed  prise,  is  trill  eitelAfe 
f^j^  faite  to  dispose  of  it  by  dale  to  another,  tttrtr  can  he 
be  saw!  to  have  such  an  interest  a*  Witt  efctble  hitt 
t»  forfeit  it  to  the  neutral  S'ttrte  for  a  bitftcfc  of  fe 
municipal  laws  ?  This  is  a  novel  question,  both  bei% 
Mid  in  the  European  Court*  of  prize.  Ii  fe  imfeed 
titled,  that  the  Prize  Cottrt  Any  dismiss  the  ctohfa 
of  ft  cilfeeft,  violating  the  law  of  his  oWb  country 
where  the  coiirt  sits ;  Or  of  ah  ally  or  neutral  viola* 
ting  the  treaties  between  his  own  Country  stttdthak 
of  the  Court ;  and  that  it  may  dismiss  die  libel  of  * 
eaptor  (of  the  country  where  the  COutt  sits,)  fbr  a 
x*6\\#s\ve  capture,  or  for  a  violation  of  the  laws  of 
trad*.  But  the  moment  the  neutral  Court,  fci  the 
present  case,  ascertained  that  this  was  a  capture  jnre 
belli,  or  piratical,  it  had  nothing  to  do  but  to  restore 
it  to  the  original  possessor.  He  captor  had  not  stick 
a  proprietary  interest  as  rendefed  him  capable  of  for- 
feiting it  to  the  United  States.  The  first  cfese  of  a 
forfeiture  in  the  Prize  Court  for  a  breach  *>f  munici- 
pal law,  which  is  reported,  is  that  of  the  Wabing- 
ham  Packet :'  that  was  the  case  of  a  British  packet, 
retaken  from  the  enemy,  wherein  a  claim  Was  given 
for  the  cargo  as  the  property  of  British  and  Portu- 
gese merchants,  and  resisted  on  the  part  of  the  cap- 
tors, on  the  ground  that  such  trade  was  prohibited 
fcy  act  of  Parliament.     Here  the  jurisdiction  of  the 


right  y.  Depeyster,   1  Johns.  Rep.  471.  481.     2  Vattn.  Com. 
Stir  rOrd.  fc72.  and  seq.    Vattel,  /.  4.  c.  2.  s.  22.  Marten's  Lav 
of  Muttons,  323.     Wheat,  on  Capt.  262. 
a  i  Rob.  64. 
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Court,  With  respect  to  the  thing  recaptured,  wa*  imr  laso. 
questionable^  add  Sir  W.  Scott  rejected  the  oUm  ^j!fj2ek 
on  account  of  the  claimants  oiw  p&eotwl  mis- 
conduct, reserving  the  ultimate  question,  tp  whom 
the  property  should  be  condemned.  In  the  case 
of  the  Etruabo,'  it  was  subsequently  determined,  that 
condemnation  in  such  eases  should  be,  not  to 
the  captors,  but  to  the  crown.  In  the  case  of 
4he  Recovery,*  Sir  W.  Scott  determined*  Jh#  the 
claim  of  a  neutral  could  net  be  (ejected  in  a  Prijte 
Court  of  the  captor's  country,  for  violating  the  mu- 
nicipal law  of  that  country.  Why?  Reowm,  W.  tp 
him,  it  was  a  mere  Court  of  the  lftw  of  nation^, 
though  as  to  British  subjects  it  was  also  *  Court  of 
municipal  law.  As  to  him,  the  offence  was  paerely 
malum  prohibitum ;  as  to  British  s^tyectf,  **  was 
malum  in  »e :  and  ifcey  had  *>o  right  to  complain  if 
they  were  punished  f<tr  H  in  any  trjbnoal  .of  their 
own  country*  however  constituted.  The  cpses  of 
the  Bothnea  and  the  Jfrimetaff,'  and  of  the  Q  eqrge,d 
in  this  Court,  nvere  also  caws  where  the  Court  had 
undoubted  pwe  jurisdiction,  and  the  original  owner 
being  an  enemy,  could  interpose  no  claim.  The 
captor  had  been  guilty  of  collusion  with  the  public 
enemy,  and  had  assisted  him  in  violating  the  non-im- 
portation pet..  The  Court,  therefore,  dismissed  his 
and  condemned  the  property  to  the  United 


A  4  Rob.  256.  Note.. 
bG  Rob.  Ml. 
c  2  Wheat.  169. 
d  lb.  S78. 
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i8<o.      States.    A  similar  observation  is  applicable  to  the 
^Tj^^.  case  °^  t^e  Venus/  *°  which  the  joint  claim  of  a  chi- 
8«fttDcU.    zen,  and  an  alien,  to  the  vessel,  was  rejected,  on  the 
ground  that  the  former  had  madeua  false  oath,  in 
order  to  obtain  a  register,  whereby  she  became  liable 
to  forfeiture  under  the  registry  act    The  District 
Court  of  Louisiana,  beside  its  Circuit  Court  powers, 
may  exercise  jurisdiction  as  a  Prize  Court,  or  an  In* 
stance  Court  of  Admiralty.     In  neither  of  these  ca- 
pacities -could  it  take  cognizance  of  the  present  case. 
Not  as  a  Prize  Court:  for  the  jurisdiction  belonged 
exclusively  to  the  Venezuelan  tribunals.    Nor  as  an 
Instance  Court  of  the  law  of  nations :  since,  as  snch, 
its  decree  could  only  be  for  restitution  to  the  captors 
or  to  the  original  owners,  according  as  our  neutrali- 
ty had  or  had  not  been  violated.    Nor  as  an  Instance 
Court  of  municipal  law,  could  it  condemn  the  cap- 
tured property  of   a   friend   before  it  had   been 
declared  good  prize  by  a  competent  prize  tribu- 
nal ;    unless    perhaps    where    the    owner  or  his 
agent  had  subjected  his  property  to  such  a  for- 
feiture by  an  offence  against  the  municipal  law, 
consummated  before  the  capture.  The  proper  course 
of  proceeding,  where  there  is  no  collusion  between 
the  captor  and  the  former  owner,  is  to  punish  those 
captors  who  attempt  to  violate  our  municipal  laws  in 
the  same  manner  as  those  who  violate  our  neutrality ; 
that  is,  by  dispossessing  them  of  their  prizes,  and 
restoring  them  to  the  original  proprietors.     Such  was 
the  conduct  of  Holland  on  a  similar  omission,  as 

a  8  Cranch,  253. 


OF  THE  (JN1TED  STATES.  349 

stated  by  Bynkershoek.*    It  is  true,  that  he  animad-      i  wo. 
verts  upon  these  ordinances  of  the  States  General ;  ^J^j^^ 
but  his  reflections  will  be  found  to  be  solely  applica-    Segunda. 
ble  to  his  own  favourite  notion  of  the  right  of  belli- 
gerents to  carry  their  prizes  into  neutral  ports,  and  to 

a  The  passage  of  Bynkershoek  here  alluded  to  is  as  follows  : 
He  begins  by  observing :  "  Although  it  be  lawful,  on  national 
principles,  to  cany  a  prize  into  neutral  territory,  and  there  to 
sell  it,  if  the  captor  thinks  proper,  laws  have,  nevertheless, 
more  than  once  been  made  to  the  contrary.'9  He  then  pro- 
ceeds :  "  The  States  General,  on  the  9th  of  August,  1658,  is- 
sued an  edict,  by  which  they  ordered,  that  no  foreign  captor 
who  might  be  compelled  by  stress  of  weather,  or  some  other 
reasonable  cause,  to  bring  his  prize  into  the  ports  of  this  coun- 
try, should  presume  to  sell  any  .part  of  it,  or  even  to  break 
bulk,  but  that  he  should  inform  the  bailiff  of  the  place  of  his 
arrival,  who,  having  placed  a  guard  on  board  of  the  ship,  should 
keep  a  strict  watch  over  her,  until  her  departure :  inflicting, 
moreover,  a  discretionary  penalty,  and  a  fine  of  one  thousand 
florins,  on  any  one  that  should  assist  in  unloading,  or  purchase 
any  thing  out  of  her.  To  which  edict,  the  said  States  Gene* 
ral,  on  the  7th  of  November,  in  the  same  year,  enacted  a  sup- 
plement, by  which  it  was  ordered,  that  no  prize  ship  should  be 
brought  into  the  port  itself,  but  merely  into  the  outer  roads, 
where  she  might  be  sheltered  from  danger,  and  that  nothing 
should  be  unladen  or  sold  out  of  her ;  and  if  any  one  thould  act 
to  the  contrary,  the  prize  thould  be  restored  to  the  former  owner  t 
at  though  it  had  never  been  taken  f  and  the  captor  himself  thould  be 
detained^  and  hit  own  vettel  seized  and  confiscated.  The  remain- 
der of  the  edict  merely  confirms  that  of  the  9th  of  August  above 
mentioned.  Whether  those  edicts  were  extorted* from  the 
States  General  by  fear,  or  by  any  other  cause,  I  do  not  know  ; 
but  lest  they  should  hereafter  militate  against  national  princi- 
ples, we  must  declare,  that  we  rather  believe  them  to  have 
been  temporary  than  perpetual  laws."  Bynk.  Q.  /.  Pub.  L. 
I. p.  121.  of  Mr,  Duponceau's  translation. 
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183d      sell  them  there,  which  has  long  since  beetl  exploded. 

"^joefe  The  ^orce  °^  *kis  historical  example  is  not  diminbhr 
&•***!»•  ed  by  bis  criticism,  founded,  as  it  is,  upon  a  falsi 
theory.  In  the  case  now  before  the  Court,  tbeM 
can  be  no  objection  to  restitution,  on  the  ground 
of  the  traffic  in  which  the  original  owners  were  en- 
gaged, being  prohibited  by  the  laws  of  their  own 
country  ;  for  it  is  notorious,  that* Spain  tolerates  the 
trade.  The  principle,  therefore,  applied  by  the 
Lords  of  Appeal  in  England,  to  an  American  slave 
trader,  in  the  case  of  the  Amedie,*  does  not  apply  to 
this  case.  And  Sir  Wm»  Scott,  since  the  determiaa* 
tion  of  the  Lords,  has  decided,  in  the  case  of  a  Swe* 
dish  vessel,  that  he  would  not  condemn,  because 
there  was  no  positive  proof,  that  Sweden  had  pro- 
hibited the  trade,  although  it  did  not  appear,  that 
this  State  had  ever  sanctioned  it,  or  that  hersubjeet* 
had  been  in  the  habit  of  carrying  it  on/  If  it  be 
said,  that  the  condemnation  rests  on  the  act  of  Con- 
gress, and  that  this  act  is  general  in  its  terms,  and 
makes  no  distinction  as  to  the  manner  in  which  ves- 
sels violating  the  law  may  have  been  brought  into 
our  waters ;  it  is  answered,  that,  like  all  other  penal 
laws,  it  must  receive  an  equitable  and  liberal  con- 
struction, and  cannot  be  applied  to  cases  of  distress; 
or  other  cases  of  vis  major. 

The  Attorney  General^  contra,  argued  principally 
upon  the  facts,  to  show,  that  the  capture  was  collu- 

a  Acton's  Rep.  240.  Edinburgh  R*v.  Vol.   16.  Ab.  XXI.  p. 

436.     Wheat.  <m  Capt.  227. 
b  The  Diana,  Dodson,  $5.  ^ 
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live,  and  that,  consequently,  the  Court  had  jtirisdk*  ism 
tion  to  condemn  the  property  to  the  United  States,  iCi^fe 
at  a  case  wh^re  the  captor  and  captured  had  combi*  Segi*"*1- 
ned  in  a  scheme  of  fraud  to  defeat  the  execution  of 
oar  municipal  laws.  He  insisted,  that  even  if  this 
were  not  the  fact,  that  the  captors  had  by  possession, 
jure  belli,  such  a  title  to  the  property  as  rendered  it 
liable  to  confiscation  for  any  breach  of  our  laws  by 
the  captors.  Their  tide  could  only  be  devested  by 
tocapture,  or  by  the  sentence  of  a  competent  prise 
Court  of  their  own  country ;  and  how  improbable  it 
"Was  that  such  Court  would  dispossess  them  of  it,  is 
-shown  by  the  proofs  and  the  pleadings  in  this  cause, 
by  which  k  appears,  that  the  property  was  Spanish, 
and*  therefore,  liable  to  condemnation  in  the  Prize 
Courts  of  Venezuela.  The  establishment  of  a  con* 
thny  doctrine  by  the  Court,  Would  furnish  an  effec- 
tual recipe  by  which  all  our  laws  of  trade  might  he 
violated  With  impunity ;  since  it  would  be  extremely 
difficult  in  many  cases  to  show,  that  the  capture  was 
collUsite,  and  in  case  of  detection  in  the  attempt  to 
smuggle,  the  claimant  would  have  nothing  to  do  but 
to  throw  the  blame  upon  the  pretended  i,  *or,  whilst 
in  case  of  success,  he  would  reap  the  fruits  which 
anight  attend  it.  However  ingeniously  contrived 
such  a  scheme  might  be,  it  was  the  duty  of  the  Court 
to  penetrate  through  it,  and  when  detected,  to  visit 
}t  with  the  penalty  of  confiscation. 

Mr.  Justice  Livingston  delivered  the  opinion  of  March  utK 
the  Court,  and  after  stating  the  facts,  proceeded  a* fol- 
lows :  The  third  count  of  the  libel  is  the  only  on* 
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1820.      that  has  any  bearing  on  the  present  case,    ft  alleges 

^hTjocefk  a  violation  of  the  seventh  section  of  an  act  of  Co** 

Segunda.    gress,  prohibiting  the  importation  of  slaves  into  the 

United  States,  after  the  first  day  of  January,  in  the 

year  1808,  and  which  passed. the  3d  of  March, 

1807. 

By  this  section  it  is  enacted,  "  That  if  any  ship  or 
vessel  shall  be  found,  from  and  after  the  first  day  of 
January,  1808,  in  any  river,  port,  bay,  or  harbour,  or 
on  the  high  seas,  within  the  jurisdictional  limits  of 
the  United  States,  or  hovering  on  the  coast  thereof, 
having  on  board  any  negro,  mulatto,  or  person  of 
colour,  for  the  purpose  of  selling  them  as  slaves,  or 
with  intent  to  land  the  same  in  any  port  or  place 
within  the  jurisdiction  of  the  United  States,  contra- 
ry to  the  prohibition  of  this  act,  every  such  ship  or 
vessel,  together  with  her  tackle,  apparel,  and  furni- 
ture, and  the  goods  or  effects  which  shall  be  found 
on  board  the  same,  shall  be  forfeited  to  the  use  of 
the  United  States,  and  may  be  seized,  prosecuted, 
and  condemned,  in  any  Court  of  the  United  States 
having  jurisdiction  thereof.     And  the  proceeds  of  all 
such  ships  and  vessels,  their  tackle,  apparel  and  fur- 
niture, and  the  goods  and  effects  on  board  of  them, 
which  shall  be  so  seized,  prosecuted,  and  condemned, 
shall  be  divided  equally  between  the  United  States 
and  the  officers  and  men  who  shall  make  such  sei- 
zure, or  bring  the  same  into  port  for  condemnation, 
and  the  same  shall  be  distributed  in  like  manner,  as 
is  provided  by  law  for  the  distribution  of  prizes  taken 
from  an  enemy :  provided  that  the  officers  and  men 
to  be  entitled  to  one  half  of  the  proceeds  aforesaid* 
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shall  safe-keep  every  negro,  mulatto,  or  pWWft  of       4$*p. 
colour,  found  on  board  of  any  ship  or  vessel  st>  seized  %££*& 
by  them,  and  deliver  them  to  such  persons  as  flb*H    Stguigfau 
be  appointed  by  the  respective  States  to  receive  the 
same,"  &c. 

It  is  not  denied,  that  the  brig  Josefa  Segunda, 
shortly  before  her  seizure,  had  been  hoveritig  on  the 
coast  of  the  United  States,  having  on  board  a  large 
number  of  persons  of  the  description  of  those  wttofe? 
importation  into  this  country  is  prohibited  by  .the  net; 
nor  can  there  be  my  doubt,  from  tbp  situation  and 
circumstances  under  which  she  was  found,  and  thn 
manner  in  which  she  came  within  the  jurisdictional 
limits  of  the  United  States,  which  appears  to  haye 
been  a  voluntary  net  on  the  part  of  the  prize  master, 
that  there  is  at  least  prima  facie  evidence  of  an  in- 
tention to  dispose  of  these  people  as  slaves,  or  to 
land  them  in  some  port  or  place  within  the  jurisdic- 
tion of  the  United  States. 

The  claimants,  aware  of  the  necessity  of  account- 
ing for  circumstances,  which,  unexplained,  could  not 
but  prove  fatal  to  their  interests,  contend,  in  the  first 
place,  that  the  coming  into  the  Mississippi  was  a 
matter  of  necessity,  produced  by  the  perilous  situation 
pf  the  vessel,  and  the  famishing  condition  of  the 
people  on  board :  and  that,  therefore,  neither  she  nor 
her  cargo  can  be  obnoxious  to  the  provisions  of  the 
act  of  Congress.  If  the  claim  be  not  sustained  on 
this  plea  ;  it  is  insisted, 

In  the  next  place,  that  the  capture  being  illegal  or 
piratical,  the  original  owners  cannot  be  affected  by 
any  of  the  acts  of  the  prize  crew ;  and, 

Vol.  V.  45 
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1820.  In  the  third  place,  it  is  asserted,  that  the  vessel 

^Jj^j^fr  having  been  ransomed,  and  taken  out  of  the  bands 

Seginda     of  the  captors,  the  claimants  are  restored  to  all  their 

original  rights,  unimpaired  by  any  acts  on  the  part  of 

the  former. 

Each  of  these  claims  for  restitution  will  now  be 

examined. 

When  any  act  is  done,  which  of  itself,  and  unex- 
plained, is  a  violation  of  law,  and  a  party  to  extricate 
himself,  or  his  property,  from  the  consequences  of  it, 
resorts  to  the  plea  of  necessity  or  distress,  the  bur- 
then of  proof  is  not  only  thrown  upon  him;  but 
when  the  temptation  to  infringe  the  law  is  great, 
and  the  alleged  necessity,  if  real,  can  be  fully  and 
easily  established,  no  Court  should  be  satisfied  with 
any  thing  short  of  the  most  convincing  and  conclu- 
sive testimony.  The  proofs  before  us.  are  so  far 
from  being  of  this  character,  that  we  look  in  vain  for 
testimony  of  any  serious  disaster  having  befallen  this 
vessel  in  her  voyage  from  the  Island  of  Cuba,  to  the 
Mississippi,— or  for  a  calamity  of  any  kind,  which 
might  not  have  been  averted  or  prevented,  had  the 
master  seriously  and  honestly  endeavoured  to  reach 
the  Island  of  Marguerita,  which  is  now  pretended  to 
have  been  her  real  port  of  destination.  That  neither 
he,  nor  his  employer,  should  have  any  great  solici- 
tude for  the  arrival  of  the  prize  at  Marguerita,  is 
easily  accounted  for,  when  it  is  recollected  that  this 
island,  as  well  from  its  small  extent,  being  not  more 
than  forty  miles  in  length,  and  perhaps  not  more 
than  half  as  broad,  as  from  the  scantiness  and  pover- 
ty of  its  population,  could  afford  but  a  wretched,  if 
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any  market  at  all  for  slaves  ;  while  at  New-Orleans,      isso. 
each  of  them  would  produce  the  extravagant  and  *?[£^jotefe 
tempting  sum  of  one  thousand  dollars.     It  has  not    £«*»**• 
escaped  the  observation  of  the  Court,  that  the  Gene- 
ral Arismendi,  made  the  passage  from  Marguerita  to 
the  place  of  capture  off  the  Island  of  St.  Domingo, 
in  the  short  space  of  nine  days ;  for  the  owner's  let- 
ter of  instructions  to  the  Captain  bears  date  at  Mar- 
guerita on  the  2d  day  of  February,  1818,  and  on 
the  11th  of  the  same  month,  the  capture  was  made} 
and  yet  with  the  important  fact  before  us,  it  is  seri- 
ously contended,  that  a  voyage  which  had  just  been 
made  in  nine  days,  could  not  be  performed  back 
again  in  six  weeks.     This  is  a  possible  case  ;  but 
we  ought  not  to  be  expected  on  slight  grounds  to  be- 
lieve that  a  vessel  after  leaving  the  Island  of  Cuba, 
in  the  latter  end  of  February,  should,  on  the  18th  of 
April  following,  be  found,  not  only  several  miles 
farther  from  her  destined  port  than  at  the  time  of 
sailing,  but  that  she  had  pursued  this  circuitous  route 
in  search  of  provisions :  a  story  so  improbable  could 
hardly,  under  any  circumstance,  be  entitled  to  belief; 
but  it  becomes  absolutely  incredible,  when  so  many 
ports,  more  contiguous,  and  where  supplies  might 
easily  have  been  obtained,  were  passed  in  her  way 
to  the  Balize,  without  a  single  effort  to  procure  a 
supply  at  any  of  them.    Why  not  go  to  Kingston,  in 
Jamaica,  which  was  in  the  neighbourhood  of  the 
place  where  the  capture  was  made,  and  to  which 
port,  the  privateer  went  after  making  the  capture  ? 
Her  not  going  there  can  be  accounted  for  on  no 
supposition  other  than  that  of  her  being  well  suppli- 
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1826^  ed  with  provisions  at  the  time  of  her  leatirtg  Culm. 
55^2^  It  is  vain  then  to  urge  a  plea,  which  is  contradicted 
s*g***  by  the  internal  evidence  of  the  case.  If,  however, 
it  can  be  taade  out,  that  an  attempt  were  really  made 
tti  reach  Marguerita,  which  was  frustrated  by  ad- 
verse winds,  or  by  any  one  of  those  disasters  which 
so  frequently  occur  on  the  ocean,  or  that  the  Jo^efa 
was  forced  by  stress  of  weather  so  very  far  from  the 
track  of  a  direct  voyage  to  that  island,  the  cl&imattt 
might  still  contend,  that  their  plea  of  necessity  had 
been  made  out*  But,  on  this  subject,  there  is  atf 
impenetrable  obscurity,  which  it  was  their  duty  to 
remove.  What  winds,  or  what  weather  were  encoun- 
tered, we  are  not  informed.  No  log  book,  from 
which  alone,  accurate  and  safe  knowledge  might  be 
derived,  is  produced.  A  journal  of  that  kind  Was 
not  even  kept,  a  circumstance  which,  of  itself,  ex- 
cites a  suspicion,  which  none  of  the  testimony  in  the 
cause  is  calculated  to  dispel.  But  it  is  not  necessary 
to  pursue  this  inquiry  farther,  or  to  take  notice  of 
several  minor  circumstances  which  are  relied  on,  and 
which  so  far  from  making  out  a  case  of  real  distress, 
only  serve  to  confirm  the  view  which  has  already 
been  taken  of  the  other  evidence,  and  leave  no  rea- 
sonable doubt  of  the  whole  story  being  a  fiction  ;  or 
that  the  want  of  provisions,  if  real,  at  the  time  of 
seizure,  was  produced  by  a  voluntary  protraction  of 
the  voyage  for  the  purpose,  and  with  the  intent  of 
violating  the  law  on  which  the  present  libel  is  found* 
ed.  If,  on  testimony  so  vague,  so  contradictory,  and 
affording  so  little  satisfaction,  this  Court  should 
award  restitution,  all  the  acts  of  Congress  which 
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have  been  passed  to  prohibit  the  importation  6t      tm. 
slaves  into  the  United  States,  may  as  well  be  ex-  i^jofcfc 
ponged  from  the  statute  book  ;  audi  this  inhuman    Segtittia. 
traffic*  for  the  abolition  of  which  the  United  States 
have  manifested  an  early  and  honourable  dbxiety, 
might,  under  the  most  frivolous  pretexts,  be  edified 
on,  not  only  with  impunity,  but  with  a  profit  which 
would  keep  in  constant  excitement  the  cupidity  of 
those  who  think  it  no  crime  to  engage  id  this  un- 
righteous commerce.    In  the  execution  of  these 
laws,  no  vigilance  can  be  excessive,  and  restitution 
ought  never  to  be  made,  but  in  cases  which  are 
purged  of  every  intentional  violation,  by  proofs  the 
toost  clear,  the  most  explicit  and  unequivocal. 

But  the  claimants,  not  relying  exclusively  on  the 
plea  of  necessity,  contend,  that  the  capture  being  pi- 
ratical, and  by  a  vessel  having  no  commission,  they 
ought  not  to  be  injured  by  any  acts  of  the  prifce  master 
which  may  be  deemed  infractions  of  the  laws  of  the 
United  States. 

It  would,  indeed,  be  unreasonable  and  unjust,  to 
visit  upon  the  innocent  owners  of  this  property,  the 
sins  of  a  pirate ;  and  were  this  allegation  made  out, 
the  Court  would  find  no  difficulty  in  making  the 
restitution  which  is  asked  for.  But  is  it  so ;  was  the 
General  Arismendi  a  piratical  cruizer  ?  The  Court 
thinks  not.  Among  the  exhibits  is  a  copy  of  a  com- 
mission, which  is  all  that,  in  such  a  case,  can  be  ex- 
pected, which  appears  to  have  been  issued  under  the 
authority  of  the  republic  of  Venezuela.  This  re- 
public is  composed  of  the  inhabitants  of  a  portion  of 
the  dominions  of  Spain  in  South  America,  who  have 


358  CASES  IN  THE  SUPREME  COURT 

1820.      been  for  sometime  past,  and  still  are,  maintaining  a 
^7jo*X  contest  for  independence  with  the  mother  country. 
Segpmda.    Although  not  acknowledged  by  our  government  as 
an  independent  nation,  it  is  well  known  that  open  war 
exists  between  them  and  his  Catholic  Majesty,  in 
which  the  United  States  maintain  strict  neutrality. 
In  this  state  of  things,  this  Court  cannot  but  respect 
the  belligerent  rights  of  both  parties  ;  and  does  not 
treat  as  pirates,  the  cruizers  of  either,  so  long  as  they 
act  under,  and  within  the  scope  of  their  respective 
commissions.     This  capture,  then,  having  been  made 
under  a  regular  commission  of  the  government  of 
Venezuela,  the  captors  acquired  thereby  a  title  to 
the  vessel  and  cargo,  which  could  only  be  devested 
by  recapture,  or  by  the  sentence  of  a  Prize  Court  of 
the  country  under  whose  commission  the  capture 
was  made.     The  Courts  of  neutral  nations  have  no 
right  to  interfere,  except  in  cases  which  do  not  em- 
brace the  present  capture.     The  captors,  therefore, 
at  the  time  of  the  violation  of  our  laws,  must  be  re- 
garded as  the  lawful  owners  of  the  property,  and  as 
capable  of  working  a  forfeiture  of  it,  by  any  infrac- 
tion on  their  part  of  the  municipal  regulations  of  the 
United  States.     The  property,  in  the  present  case, 
not  only  belonged,  at  the  time,  to  the  captors,  in  vir- 
tue of  the  capture  which  they  had  made,  but  it  is 
evident  from  the  testimony  and  admissions  in  this 
cause,  that  it  was  owned  at  the  time  of  capture  by 
an  enemy,  and  that  a  condemnation  in  a  Prize  Court 
of  Venezuela  was  inevitable. 

As  little  foundation  is  there  for  resting  a  claim  to 
restitution  on  the  ransom,  which  it  is  alleged  took 
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place,  of  this  vessel  and  cargo.    This  ransom,  whe- 
ther real  or  pretended,  whether  absolute  or  contin- 
gent, (about  which,  doubts  may  well  be  entertained,) 
cannot  affect  the  rights  of  the  United  States.    The 
forfeiture  having  attached  before  any  ransom  took 
place,  could  not  be  devested  by  any  act  between 
parties,  conusant   as  these  were,  not  only  of  the 
fact  that  a  seizure  had  taken  place  for  a  violation  of 
law,  but  that  legal  proceedings  had  been  instituted, 
and  were  then  carrying  on,  to  obtain  a  sentence  of 
consignation  founded  on  such1  violation. 


S69 
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Decree  affirmed,  with  costs; 


(Local  Law.) 

Blake  et  al.  v.  Doherty  el  al. 

It  is  essential  to  the  validity  of  a  grant,  that  the  thing  granted  should 
be  so  described  as  to  be  capable  of  being  distinguished  from  other 
things  of  the  same  kind.  But  it  is  not  necessary  that  the  grant  it- 
self should  contain  such  a  description,  as  without  the  aid  of  extrin- 
sic testimony  to  ascertain  precisely  what  is  conveyed. 

Natural  objects  called  for  in  a  grant  may  be  proved  by  testimony,  not 
found  in  the  grant,  but  consistent  with  it* 

The  following  description,  in  a  patent,  of  the  land  granted,  is  not  void 
for  uncertainty,  but  may  be  made  certain  by  extrinsic  testimony : 
"  A  tract  of  land  in  our  middle  district  on  the  west  fork  of  Cane 
Creek,  the  waters  of  Elk  river,  beginning  at  a  hiccory*  running  north 
1000  poles  to  a  white  oak,  then  east  800  poles  to  a  stake,  then  south 
1000  poles  to  a  stake,  thence  west  800  poles  to  the  beginning**  as 
per  plat  hereunto  annexed  doth  appear." 


y 
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l$20t  ^e  P^t  ao^  certificate  of  surrey  ann^ed  to  the  patent,  and  %  oo|>j 
of  the  entry  on  which  the  surrey  was  inade,  ai;e  admissible  in  evi- 
dence for  this  purpose, 

A  general  plan  made  by  authority,  ootifonnably  to  an  act  of  the  local 
legislature,  may  also  he  »«bmit|e4  with  oitjar  eridenoa  to  tbe  jtiy, 
to  avail,  quantum  valere  potest,  in  ascertaining  boundary. 

But  a  demarcation,  or  prirate  survey,  made  by  direction  of  a  party  in* 
terested  under  the  grant,  is  inadmissible  eridence,  because  it  wouM 

.    euable  the  grantee  to  fix  a  ragraef  grant  by  his  own  act. 


March  2d.  -  This  cause  was  argued  by  M».  Swann  and  Mr* 
Jones,  for  the  plaintiffs  in  *rror,  and  by  the  Attorney* 
General  and  Mr.  Kelly,  for  the  defendants  in  tiptor. 

March  nth.  Mr.  Chief  Justice  Maiishall  delivered  the  opi- 
nion of  the  Court  This  was  an  ejectment  brought 
in  the  Circuit  Court  of  the  United  States,  for  the  Dis- 
trict of  West  Tennessee.  The  plaintiff  made  title, 
under  a  grant  from  the  State  of  Tennessee,  dated  in 
1808,  which  comprehended  the  land  in  controversy. 

The  defendants  claimed  under  a  patent  from  the 
State  of  North  Carolina,  dated  in  1 794,  containing 
the  following  description  of  the  land  granted,  viz. 
u  A  tract  of  land  containing  5,000  acres,  lying  and 
being  in  our  middle  district,  on  the  west  fork  of 
Cane  Creek,  the  waters  of  Elk  river,  beginning  at  a 
hiccory  running  north  1000  poles  to  a  white  dak,  then 
cast  800  poles  to  a  stake,  then  south  1000  poles  to  a 
stake,  thence  west  800  poles  to  the  beginning,  as 
per  plat  hereunto  annexed  doth  appear." 

For  the  purpose  of  designating  the  land  described 
in  this  grant,  the  defendants  then  gave  in  evidence 
the  plat  and  certificate  of  survey  annexed  thereto, 
a  Certified  copy  of  the  entry  on  which  the  grant  was 
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issued,  and  the  general  plan  or  plat  filed  in  the  cause.  isso. 
They  also  proved,  that  this  plan  or  plat  was  a  cor- 
rect representation  of  Cane  Creek,  of  the  west  fork 
thereof,  and  of  the  land  claimed  by  them.  They 
also  proved,  that  in  1806,  prior  to  the  entry  on 
which  the  plaintiff's  grant  was  issued,  a  survey  had 
been  made,  and  a  corner  hiccory  and  white  oak,  and 
lines  around  the  said  tract,  (as  the  defendants  then 
claimed)  were-  marked ;  and,  prior  to  the  plaintiffs' 
entry,  were  esteemed  by  the  people  in  the  neighbour- 
hood to  have  been  marked  as  the  defendants'  land. 
The  land  in  dispute  lay  within  the  territory  ceded  to 
the  United  States  by  the  Indians,  in  1806,  and  no 
actual  survey  thereof  had  been  made  previous  to  the 
emanation  of  the  grant. 

Upon  this  evidence,  the  counsel  for  the  plaintiff 
requested  the  Court  to  inform  the  jury,  that  the  said 
demarcation  was  not  sufficient  in  law  to  locate  the 
grant  to  the  spot  included  in  the  said  lines ;  and  that 
the  locality  of  the  said  lines  could  not  legally  be  as- 
certained, either  by  the  plat  annexed  to  the  grant,  or 
by  the  entry  or  general  plan  ;  but  the  Court  in- 
structed the  jury,  that  the  said  demarcation,  entry, 
and  general  plan,  might  be  used  by  them  for  that 
purpose. 

The  counsel  for  the  plaintiffs  excepted  to  this  di- 
rection of  the  Court;  and,  a  verdict  and  judgment 
having  been  given  for  the  defendants,  the  cause  is 
brought  by  writ  of  §rror  before  this  Court. 

As  the  first  patentee  was  a  fair  purchaser  of  the 
quantity  of  land  specified  in  his  grant,  and  has  placed 
his  warrant,  which  was  the  evidence  of  that  pur- 
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1820.      chase,  ia  the  hands  of  the  surveyor,  a  public  officer 
SBk^/  designated  by  the  State  to  survey  the  land  intended 

Dowtv  t0  k°  grante^ 5  auc*  as  ('ie  'inc*  claimed  under  this 
grant,  was  actually  surveyed  and  marked  out  before 
the  plaintiff  made  his  entry,  so  as  to  give  him  full 
knowledge  of  the  title  of  the  defendants,  whatever 
that  title  might  be ;  the  plaintiff  can  put  himself  only 
on  the  strict  law  of  his  case*  But  to  that  strict  law 
be  is  entitled. 

It  is  contended,  that  the  Circuit  Court  erred, 
1st.  Because  the  grant,  under  which  the  defendants 
claim,  is  absolutely  void  for  uncertainty ;  and,  con* 
sequently,  no  testimony  whatsoever  ought  to  have 
been  admitted  to  give  it  locality. 

That  disposition,  which  all  Courts  ought  to  feel, 
to  support  a  grant  fairly  made  for  a  valuable  consi- 
deration, receives  additional  force  from  the  situation 
in  which  the  titles  to  land  in  Tennessee  are  placed ; 
and  the  Courts  of  that  State  have  invariably  carried 
construction  as  far  as  could  be  justified  to  effect  this 
purpose. 

It  is  undoubtedly  essential  to  the  validity  of  a 
grant,  that  there  should  be  a  thing  granted,  which 
must  be  so  described  as  to  be  capable  of  being  dis- 
tinguished from  other  things  of  the  same  kind.  But 
it  is  not  necessary  that  the  grant  itself  should  con- 
tain such  a  description  as,  without  the  aid  of  extrin- 
sic testimony,  to  ascertain  precisely  what  is  con- 
veyed. Almost  all  grants  of  land  call  for  natural 
objects  which  must  be  proved  by  testimony  consist- 
ent with  the  grant,  but  not  found  in  it.  Cane  Creek, 
and  its  west  fork,  are  to  be  proved  by  witnesses.   So 
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the  hiccory  which  is  to  constitute  the  beginning  of  a      1820. 
survey  of  a  tract  of  land  to  lie  on  the  west  fork  of     pj^ 
Cane  Creek.     If,  in  the  nature  of  things,  it  be  im-    j^' 
possible  to  find  this  hiccory,  all  will  admit  the  grant 
must  be  void.     But  if  it  is  not  impossible,  if  we  can 
imagine  testimony  which  will  show  any  particular 
hiccory  to  be  that  which  is  called  for  in  the  grant, 
then  it  is  not  absolutely  void  for  uncertainty;  what- 
ever difficulty  may  attend  the  location  of  it. 

Now  suppose  this  grant  to  have  been  founded  on 
actual  survey ;  suppose  the  surveyor  and  chain  car- 
riers to  go  to  the  hiccory  claimed  by  the  defendants 
as  their  beginning,  to  show  it  marked  as  a  beginning, 
to  trace  a  line  of  marked  trees  from  this  beginning 
around  the  land,  and  to  prove  that  this  is  the  very 
land  which  was  surveyed  for  the  person  in  whose 
favour  the  grant  issued.  In  such  a  case,  the  right 
of  the  defendants  to  hold  the  land  would  scarcely  be 
questioned.  Yet  if  the  patent  was  void  upon  its 
face,  these  circumstances  could  not  make  it  good. 
The  grant  purports  to  have  been  made  on  an  actual 
survey ;  and  the  non-existence  of  that  survey,  though 
it  may  increase  the  difficulty  of  ascertaining  the 
land  granted,  does  not  change  the  face  of  the  instru- 
ment. 

It  has  been  said,  that  this  patent  does  not  call  for 
a  marked  hiccory,  and,  therefore,  no  means  exist  of 
distinguishing  it  from  any  other  hiccory.  But  it  may 
have  been  marked  by  the  surveyor,  as  corner  trees 
are  generally  marked,  without  noticing  the  fact  in 
the  grant ;  and  it  is  identity,  not  notoriety,  which  is 
the  subject  of  inquiry. 
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1820.  Could  it  even  have  been  known  by  the  patentee, 

^ke*    or  by  those  who  might  purchase  from  him,  that  the 

*•         land  had  not  been  surveyed,  yet  a  beginning  corner 

might  have  been  marked,  and  if  the  beginning  be 

established,  the  whole  tract  is  easily  found.  . 

We  think,  then,  that  testimony  might  exist  to  give 
locality  to  this  grant,  and,  therefore,  that  it  is  not 
void  on  its  face  for  uncertainty. 

2d.  Wc  are  next  to  inquire,  whether  improper  testi- 
mony was  admitted,  and  whether  the  Court  mis- 
directed the  jury. 

It  has  been  determined  in  this  Court,  that  the  plat 
and  certificate  of  survey,  annexed  to  the  patent,  may 
be  given  in  evidence  ;  and  it  has  been  determined  in 
the  Courts  of  Tennessee,  that  a  copy  of  the  entry  on 
which  the  survey  was  made  is  also  admissible.  In 
admitting  these  papers,  then,  there  was  no  error. 
But  the  Court  also  admitted  what  is  called  a  gene- 
ral plan,  and  a  survey  made  prior  to  the  plaintiff's 
entry  of  the  land  as  claimed  by  the  defendants. 

The  bill  of  exceptions  does  not  so  describe  this 
general  plan,  as  to  enable  the  Court  to  say,  with  cer- 
tainty, what  it  is.  If  it  is  a  plan  made  by  authority, 
in  conformity  with  any  act  of  the  legislature,  it  may 
be  submitted,  with  other  evidence,  to  the  considera- 
tion of  a  jury,  to  avail,  as  much  as  it  may,  in  ascer- 
taining boundary.  But  the  Court  has  also  permitted 
what  is  denominated  a  demarcation,  which  we  un- 
derstand to  be  a  private  survey  made  by  direction  of 
a  party  interested  under  the  grant,  and  assented  to  by 
the  defendants,  to  be  given  in  evidence. 


OF  THE  UNITED  STATES.  865 

This  private  survey  might  have  been  made  on  any      laso. 
other  part  of  the  west  fork  of  Cane  Creek,  with  as    V^T^' 
much  propriety  as  on  that  where  it  has  been  made.        r. 
It  would  have  been  equally  admissible  if  placed  any  y' 

where  else  on  that  stream.  To  allow  it  any  weighty 
would  be  to  allow  the  grantee  to  appropriate,  by 
force  of  a  grant,  lands  not  originally  appropriated  by 
that  grant.  This  would  subvert  all  those  principles 
relative  to  conveyances  of  land  which  we  have  been 
accustomed  to  consider  as  constituting  immutable 
rules  of  property. 

The  legislature  of  Tennessee  has  certainly  not  sup- 
posed that  any  individual  possessed  this  power  of 
fixing  vagrant  grants.  In  the  act  of  1807,  ch.  2. 
they  have  enacted,  that  any  person  claiming  under 
a  grant  from  the  State  of  North  Carolina,  issued 
"  on  a  good  and  valid  warrant,  the  locality  of  which 
said  grant  cannot  be  ascertained,  on  account  of  the 
vagueness  of  the  calls  by  the  surveyor,  or  from  the 
sails  and  corners  of  the  said  survey  becoming  lost  or 
destroyed,  or  on  account  of  the  surveyor  and  chain 
carriers  being  deceased,  so  that  the  marks  and  cor- 
ners cannot  be  established,  shall  be  entitled  to  obtain 
a  grant  for  the  same  quantity  of  land  called  for  in 
said  grant." 

This  liberal  provision  would  have  been  totally  un- 
necessary if  the  grantee  might  have  remedied  every 
uncertainty  in  his  patent  by  his  own  act.  If  under 
his  patent  he  might  survey  any  vacant  land  he  chose, 
the  privilege  of  obtaining  a  new  patent  wpuld  be  a 
very  useless  one. 
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ia*e.  It  is  obvious,  that  the  legislature  did  not  suspect 

the  existence  of  this  power  to  make  new  boundaries 
where  none  before  had  been  made,  or  where  none 
could  be  found.  Neither,  as  we  understand  the  cases, 
has  this  principle  been  established  by  the  Courts  of 
Tennessee.  The  case  relied  on  for  this  purpose,  is 
the  heirs  and  devisees  of  Williamson  v.  Buchanan, 
(2  Ten.  Rep.  278-) 

In  this  case,  Judge  White  was  of  opinion,  that  the 
land  was  ascertained  by  the  calls  of  the  patent,  with- 
out resorting  to  the  survey  and  marks  made  subse- 
quent to  its  emanation.    Both  his  argument,  and  his 
language,  in  coming  to  this  conclusion,  indicate  the 
opinion  that  Buchanan's  claim  to  the  land  in  contro- 
versy depended  on  it.     After  having  come  to  this 
conclusion,  however,  he  throws  out  some  hints  cal- 
culated to  suggest  the  idea,  that  these  modern  marks 
might  possibly  have  been  considered,  had  the  case 
required  it,  as  the  renewal  of  ancient  ones  which  had 
been  destroyed.     But  these  hints  seem  rather  to  have 
been  intended  to  alarm  those  who  were  taking  up 
land  held  by  others  under  ancient  grants,  whose 
boundaries  were  not  accurately  defined,  except  by 
those  modern  marks,  than  to  give  any  positive  opi- 
nion on  the  point.     At  any  rate,  these  suggestions 
were  made  in  a  case  where  the  patent,  as  construed 
by  the  Judge,  called  to  adjoin  the  upper  line  of  ano- 
ther tract,  and  its  general  position  was,  consequently, 
ascertained.     In  such  a  case,  where  the  body  of  the 
land  was  placed,  its  particular  boundaries  might  be 
ascertained  by  testimony  which  would  not  be  deem- 


TWA  art  ir 


OF  THE  UNITED  STATES.  <j$J 

ed  sufficient  where  the  patent  contained  no  depcrip-      ma 
tion  which  would  fix  its  general  position. 

Judge  Overton,  who  also  sat  in  this  cause,  gave  TXJ^ 
more  importance  to  the  marks  newly  made ;  yet,  his 
opinion  too  seems  to  be  founded  on  the  feet,  that 
the  body  of  the  land  was  fixed  by  the  description 
contained  in  the  patent.  "  Before  the  plaintifis 
made  their  entry/'  he  said,  "  new  marks  for  a  cor- 
ner were  shown,  running  from  which  the  courm  of 
the  grant,  land  would  be  included,  sufficiently  noto- 
rious in  point  of  conformity  with  the  calls  of  the 
grant.  The  general  description,  both  of  the  entry 
and  the  grant,  reasonably  agrees  with  the  locality  of 
the  land  by  these  new  marks."  He  then  argues, 
that  these  new  marks  may  be  considered  as  replar 
oing  others  which  bad  been  originally  made. 

The  case,  however,  did  not  depend  on  this  point, 
and  it  was  not  decided.  Had  it  ever  been  decided, 
this  Court  would  have  felt  much  difficulty  in  consi- 
dering a  decision  admitting  marks  as  auxiliary  evi- 
dence to  prove  precise  boundary,  in  a  case  where  the 
patent  was  admitted  to  contain  a  description  suffi- 
ciently certain  to  place  the  body  of  the  bud,  as  au- 
thority for  the  admission  of  marks  made  by  the  party 
himself,  in  a  case  where  the  patent  only  places  the 
land  on  a  stream,  with  the  length  of  which  we  are 
unacquainted. 

We  think,  then,  that  the  Circuit  Court  erred  in  in- 
structing this  j  ury ,  that  they  might  use  this  demarcation 
for  the  purpose  of  ascertaining  the  land  contained 
in  the  grant  under  which  the  defendants  claimed,  and 
for  this  error  the  judgment  must  be  reversed* 
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1820.  Mr.  Justice  Johnson  dissented.    The  principal 

S,^jj-^  difficulties  in  this  case,  arise  from  the  equivocal  na- 
ture of  the  language  in  which  the  bill  of  exceptions 
is  expressed.  In  that  part  of  it  which  details  the  evi- 
dence offered,  the  words  are,  "  that  in  1806,  or  early 
in  1807 j  a  corner  hiccory,  and  a  white  oak,  and 
lines  around  said  tract,  as  now  claimed  and  represen- 
ted in  said  plat,  were  marked"  The  word  marked, 
may  be  taken  either  as  an  adjective,  or  a  participle, 
and  in  the  former  sense  it  would  mean,  it  was  then  a 
marked  line.  If  this  be  its  proper  sense,  it  is  impos- 
sible to  doubt  that  the  evidence  was  altogether  unex- 
ceptionable. In  this  sense,  I  am  inclined  to  think, 
the  word  ought  to  be  taken,  from  reference  to  the 
context.  For,  one  general  object  was  to  prove  no- 
toriety, or  notice  to  the  plaintiff,  in  order  to  affect 
him  with  the  charge  of  obstinacy  or  folly  in  running 
aline  which  had . already  been  surveyed.  And  the 
same  inference  results  from  its  being  stated  a  few 
lines  after,  a  that  no  proof  was  given  of  any  lines 
or  corners  having  been  marked  before  1806 :"  A 
passage  which  would  have  been  nugatory,  if  the 
word  marked  had  been  used  as  a  participle  of  the 
verb  to  mark ;  for,  the  affirmance  of  the  action  at  a 
specified  time,  would  have  implied  a  negation  as  to 
any  other  time. 

But  taking  this  word  with  its  grammatical  effect 
as  a  participle,  then  an  ambiguity  arises  on  a  com- 
parison of  the  charge  prayed  and  the  charge  given, 
as  expressed  in  the  subsequent  part  of  the  bill  of  ex- 
ceptions. For,  the  prayer  is,  il  that  the  judge  in- 
struct the  jury,  that  said  demarcation  was  not  in  law 
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sufficient  to  locate  said  grant  to  the  spot  included  id 
said  lines ;  and,  also,  that  the  locality  of  said  lands 
could  not  legally  be  ascertained,  either  wholly  or  in 
part,  by  the  plat  annexed  to  the  grant,  or  by  said 
entry,  a  copy  whereof  is  annexed  as  aforesaid,  or  by 
said  general  plan ;  but  the  said  Judge  instructed  the 
jury,  that  the  said  demarcation  might  be  used  for 
that  purpose  by  the  jury,  and,  also,  that  the  plat 
aforesaid  might  be  used  by  them,  and  the  said  entry, 
also,  and  the  said  general  plan  for  the  same  purpose." 
If  the  instruction  prayed  was,  that  the  demarca- 
tion, as  it  is  called,  considering  it  as  the  act  of  an 
indifferent  person,  had  not  the  effect  of  an  original 
survey,  in  defining,  or  laying  off  to  the  defendant  the 
land  which  it  embraced,  there  cannot  be  a  doubt, 
that  he  was  entitled  to  that  charge,  and  it  was  error 
in  the  Court  not  to  have  given  it.-  But  I  am  of  opi- 
nion, that  it  cannot  be  so  understood ;  for,  there  is  no 
refusal  to  give  the  instruction  prayed,  and  a  different 
instruction  given  ;  but  the  words  of  the  instruction 
are  calculated  to  express  a  direct  negation  of  the 
proposition  maintained  by  the  plaintiff.  It  is  obvious, 
from  the  language  of  the  charge,  that  the  Court 
considers  the  instruction  prayed,  as  in  the  same  de- 
gree applicable  to  every  item  of  the  evidence  tender- 
ed ;  and  I  am,  therefore,  sanctioned  in  assuming,  that 
the  charge  did  not  go  to  the  legal  effect  of  the  de- 
marcation, but  asserted,  that  evidence  of  its  having 
been  made,  and  where  it  was  made,  with  reference 
to  the  conflicting  lines  of  the  parties,  was  proper  to 
go  to  the  jury.     Under  this  view  of  the  subject,  I 
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1890.  cannot  see  how  it  was  possible,  unless  the  grant  was 
void,  to  withhold  it  from  the  jury,  when  pursuing  the 
inquiry  into  which  they  were  called  to  enter.  The 
grant  conveys  a  specified  quantity  of  land,  and  the 
locus  in  quo  is  the  only  question  to  be  decided,  A 
reference  is  made  by  the  grant  to  a  plat  annexed, 
and  the  defendant  must  prove,  that  the  land  he  holds 
conforms  in  description  to  the  original  plat.  He 
must,  of  course,  show  what  land  he  does  hold,  and 
this  can  only  be  done  by  reference  to  his  marked 
line.  The  conformity  of  the  demarcation  to  the  ori- 
ginal plat  is  a  subsequent  and  subordinate  question, 
and  one  which  the  jury  must  decide  on,  according  to 
the  evidence  which  shall  be  adduced  to  that  point 
But  how  to  introduce  it  without  referring  to  the  de- 
fendant's line,  I  cannot  perceive* 

I  cannot  subscribe  to  the  opinion,  that  the  idea  is 
for  a  moment  to  be  tolerated,  that  there  is  any  thing 
fictitious  or  unreal  in  the  plat  attached  to  the  solemn 
grant  of  the  State.  It  bears  upon  its  face  the  ouly 
evidence  which  ought  to  be  required,  and  evidence, 
in  my  opinion,  which  ought  not  to  be  contradicted, 
that  a  survey  actually  was  made.  Nor  are  marked 
trees  or  boundaries  indispensable  to  such  a  survey  ; 
though  the  lines  had  beeu  traced  out  on  the  soil,  or 
stepped  off  to  the  grantee,  the  grant  would  attach  to 
the  designated  spot  with  all  the  force  that  would 
have  been  given  to  it  by  a  fence  or  a  wall.  Identity 
is  the  only  question  to  be  decided  by  a  jury,  and  if 
they  can  be  satisfied  that  the  land  held  by  the  de- 
fendant is  the  same  land  which  was  granted  to  hioi, 
it  is  all  that  should  be  required.     At  least,   early 
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grants  should  have  the  benefit  of  these  principles  as      im^ 
against  those  wha  interfere  with  existing  lines.   And      h^^ 
this  1  understand  to  be  the  received  doctrine  of  the    _  ▼• 
Courts  of  Tennessee.     (Smith  v.  Buchanan,  2  Ten. 
Rep.  308.) 

.  It  will  be  perceived,  that  the  sufficiency  of  the 
evidence  in  this  case  to  establish  the  locus  in  quo,  is 
not  the  question.     If  the  verdict  was  founded  on 
evidence  which  could  not  support  it,  that  might  have 
been  considered  below,  on  a  motion  for  a  new  trial. 
But  the  single  question  which  the  case  presents  is, 
whether  the  evidence  here  tendered  was  proper  cir- 
cumstantial evidence  to  go  to  the  jury,  in  order  to 
establish  the  locus  in  quo.     The  answer  of  the  Court 
is,  that  it  may  be  Used  for  that  purpose.    And,  in  my 
opinion,  unless  it  ought  to  have  been  rejected  alto- 
gether on  the  ground  of  invalidity  of  the  grant,  it 
was  all  properly  admitted  for  that  purpose  ;  not  on 
the  idea  that  the  demarcation  operated  at  all  in  con- 
veying the  estate,  but  as  a  necessary  preliminary  to 
the  whole  evidence.     Respecting  the  entry,  there  can 
be  no  doubt ;  and  all  the  rest  was  calculated  to  prdvfc 
that  these  lines  were  marked  at  an  early  day,  and  en- 
grafted upon  a  general  survey  of  the  county,  tpadfc 
under  an  act  of  the  legislature,  for  the  purpose  of  ex- 
hibiting the  relative  position  of  estates  claimed  hi  the 
county.    This  showed  the  early  and  continued  claim 
of  the  defendant;  and  whether  his  possession  was  of 
the  same  land  which  had  been  granted  to  him  by  the 
State,  remained  for  the  jury  to  decide,  upon  such 
evidence  as  the  nature  of  the  case  required.     Facts 
may  have  existed  in  their  own  knowledge  tf  >  th+ 
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ecu u try,  or  been  brought  to  their  notice '  from  the 
testimony  of  others,  or  may  even  have  been  gathered 
from  the  face  of  the  plat,  and  reference  to  natural 
objects. 

Wc  know  the  manner  in  which  this  country  has 
been  sold  and  settled,  and  the  necessity  of  yielding  a 
liberal  acquiescence  to  the  claims  of  early  grants.  So 
strongly  am  I  impressed  with  this  opinion,  that  1  see 
no  reason  why  a  grant  may  not  have  the  effect  of  a 
standing  warrant  of  survey,  as  long  as  the  land,  pur- 
porting to  have  been  surveyed,  shall  remain  unoccu- 
pied. It  is  doing  no  injury  to  the  individual  right ; 
and  the  State  having  received  a  compensation,  and 
pledged  itself  for  the  conveyance  of  a  certain  quan- 
tity of  land,  sustains  no  injury,  where  the  survey  is 
reasonable,  and  bearing  a  subsequent  conformity  to 
the  grant  and  survey  under  which  the  claim  is  as- 
serted. 

In  the  case  before  us,  it  is  obvious  that  the  survey 
offered  in  evidence  was  made  With  reference  to  the 
Creek,  as  traced  upon  the  original  plat.  It  does  not, 
it  is  true,  conform  to  the  entry  in  commencing  at 
the  mouth  of  the  west  fork,  which  is  obviously  the 
true  construction  of  the  entry,  but  it  embraces  the 
mouth  of  the  west  fork,  and  conforms  to  natural 
objects.  And  this  appears  to  be  sufficient  under  the 
decisions  of  this  Court,  and  the  liberal  principles  ad- 
mitted in  Tennessee  in  surveying  upon  entries. 
(M'lvera'  Lessee  v.  Walker  and  Lassiter,  9  Crunch, 
173,  and  2  Ten.  Rep.  66.  et  passim.)  At  least,  I 
presume  the  evidence  in  this  case  was  all  properly 
used  toward  establishing  the  right  to  that  part  of 
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the  defendant'*  land  which  lay  above  the  mouth  of  .l^ji 
the  west  branch  of  Cane  Creek,  with  reference  to      B^ke 
whidb  part  the  survey  might  well  be  supported  by    Dohert^ 
liis  entry ;  and  if  it  was  legally  admitted  as  to  any 
part,  the  instruction  of  the  judge  ought  to  be  sus- 
taiftedv 

It  ^  been  urged,  that  this  idea  precludes  the  ne- 
cessity of  those  statutory  provisions  of  Tennessee, 
which  permit  the  holders  of  grants  on  which  the 
lands  cannot  be  located  to  Jay  their  warrants  upon 
other  land. 

I  confers  I  cannot  see  the  force  of  this  argument; 
for  it  is  pot  contended,  that  an  individual  survey  will 
give  any  strength  to  a  title  otherwise  defective,  or 
cure  any  inherent  vice  in  the  original  survey.'  If 
the  plat  attached  to  the  grant  has  reference  to  no- 
thing from  which  its  locality  can  be  determined,  it 
is  not  pretended,  that  an  individual,  or  private  sur- 
vey, will  make  it  better.  On  the  contrary,  the  de- 
fence is  founded  upon  the  supposition,  that  the  cases 
provided  for  by  those  laws,  is  not  this  case ;  that  the 
land  admits  of  being  identified,  and  is  that  which 
the  defendant  has  marked  off.  It  would  be  curious 
if  other  Courts  should  decide  that  the  defendant's 
case  was  not  provided  for  because  it  had  locality, 
while  we  are  deciding,  that  it  is  provided  for  because 
it  has  no  locality.  He  would  then  have  no  consola- 
tion for  the  necessity  of  abandoning  his  "  dulcict 
area"  and  becoming  the  "  novus  hospes"  of  some 
other  resting  place. 

Judgment  reversed 
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im  fifteen  to  twenty  miles.  About  mid-way  of  the 
channel  two  branches  empty  into  it  from  the  north- 
west, between  six  and  seven  hundred  yards  from 
Anthony.  cach  other ;  the  one  of  which  runs  along  the  chan- 
nel at  low  water,  eastward,  and  the  other  westward, 
until  they  both  enter  the  main  river.  Between  them 
is  ground  over  which  the  waters  of  the  Ohio  do 
not  pass  until  the  river  has  risen  about  ten  feet  above 
its  lowest  state.  It  rises  from  forty  to  fifty  feet,  and 
all  the  testimony  proves  that  this  channel  is  made 
by  the  waters  of  the  river,  not  of  the  creeks  which 
empty  into  it.  The  people  who  inhabit  this  penin- 
sula, or  island,  have  always  paid  taxes  to  Indiana, 
voted  in  Indiana,  and  been  considered  as  within  its 
jurisdiction,  both  while  it  was  a  Territory,  and  since 
it  has  become  a  State.  The  jurisdiction  of  Ken- 
tucky has  never  been  extended  over  them. 

The  question  whether  the  lands  in  controversy 
lie  within  the  State  of  Kentucky  or  of  Indiana,  de- 
pends chiefly  on  the  land  law  of  Virginia,  and  on 
the  cession  made  by  that  State  to  the  United  States. 

Both  Kentucky  and  Indiana  were  supposed  to  be 
comprehended  within  the  charter  of  Virginia  at  the 
commencement  of  the  war  of  our  revolution.  At 
an  early  period  of  that  war,  the  question  whether  the 
immense  tracts  of  unsettled  country  which  lay  with- 
in the  charters  of  particular  States,  ought  to  be  con- 
sidered as  the  property  of  those  States,  or  as  an  ac- 
quisition made  by  the  arms  of  all,  for  the  benefit  of 
all,  convulsed  our  confederacy,  and  threatened  its 
existence.  It  was  probably  with  a  view  to  this 
question  that  Virginia,  in  1779;  when  she  opened  her 
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land  office,  prohibited  the  location  or  entry  of  any 
land  "  on  the  northwest  side  of  the  river  Ohio." 

In  September,  1 780,  Congress  passed  a  resolution, 
recommending  "  to  the  several  States,  having  claims 
to  waste  and  unappropriated  lands  in  the  western 
country,  a  liberal  cession  to  the  United  States,  of  a 
portion  of  their  respective  claims,  for  the  common 
benefit  of  the  Union."  And  in  January,  1781,  the 
Commonwealth  of  Virginia  yielded  to  the  United 
States  "all  right,  title,  and  claim,  which  the  said 
Commonwealth  had  to  the  territory  northwest  of  the 
river  Ohio,  subject  to  the  conditions  annexed  to  the 
said  act  of  cession."  One  of  these  conditions  is, 
"  that  the  ceded  territory  shall  be  laid  out  and  formed 
into  States."  Congress  accepted  this  cession,  hot 
proposed  some  small  variation  in  the  conditions, 
which  was  acceded  to ;  and  in*  1783  Virginia 
passed  her  act  of  confirmation,  giving  authority  to 
her  members  in  Congress  to  execute  a  deed  of  con* 
veyance. 

It  was  intended  then  by  Virginia,  when  she  made 
this  cession  to  the  United  States,  and  most  probably 
when  she  opened  her  land  office,  that  the  great  rivet 
Ohio  should  constitute  a  boundary  between  the 
States  which  might  be  formed  on  its  opposite  banks. 
This  intention  ought  never  to  be  disregarded  in  con- 
struing this  cession. 

At  the  trial,  the  counsel  for  the  defendants  moved 
the  Court  to  instruct  the  jury, 

] .  That  the  lessor  of  the  plaintiff  cannot  recover, 
the  land  in  contest  not  being  at  any  time  subject  to 
the  laws  of  Kentucky,  but  to  those  of  Indiana. 
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2.  Because  the  evidence  does  not  show  that  the 
lafid  is  within  the  limits  of  the  State  of  Kentucky. 
-  The  Court  instructed  the  jury  that,  admitting  that 
the  western  and  northwestern  boundary  of  Kentucky 
included  all  the  islands  of  the  Ohio,  and  extended 
to  the  western  and  northwestern  bank  of  the  Ohio, 
yet  no  land  could  be  called  an  island  of  that  river, 
unless  it  was  surrounded  by  the  waters  of  the  Ohio 
at  low  water  mark  ;  and  to  low  water  mark  only, 
on  the  western  or  northwestern  side  of  the  Ohio, 
did  the  boundaries  of  the  State  of  Kentucky  extend. 

The  counsel  for  the  plaintiff  excepted  to  this  opi- 
nion, and  then  moved  the  Court  to  instruct  the  jury, 
that  if  they  found  the  land  in  question  was  covered 
by  the  grant  to  the  lessor  of  the  plaintiff,  and  that  it 
was  surrounded  by  a  regular  water  channel  of  the 
Ohio  on  the  northwestern  side,  and  was,  at  the  mid- 
dle and  usual  state  of  the  water  in  the  Ohio,  embra- 
ced and  surrounded  by  the  water  of  the  Ohio,  flow- 
ing in  said  channel,  it  was  an  island,  and  within  the 
State  of  Kentucky.  But  the  Court  refused  to  give 
the  instructions  aforesaid,  but  instructed  the  jury, 
that  if  the  water  did  not  run  through  said  channel 
at  low  water,  but  left  part  thereof  dry,  it  was  not  an 
island,  nor  within  the  State  of  Kentucky. 

To  this  opinion,  also,  the  counsel  for  the  plaintiff 
excepted.  The  jury  found  a  verdict  for  the  defend- 
ants, on  which  the  Court  rendered  judgment ;  which 
judgment  is  now  before  this  Court  on  a  writ  of 
error. 

The  two  exceptions  present  substantially  the  same 
questions  to  the  Court,  and  may  therefore  be  con- 
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sidered  together.    They  are,  whether  land  is  pro-      uwo. 
perly  denominated  an  island  of  the  Ohio,  unless  it  ^^^ 
be  surrounded  with  the  water  of  the  river,  when     Lamm 
low?  and  whether  Kentucky  was  bounded  on  the    AoUwb* 
west  and  northwest  by  the  low  water  mark  of  the 
river,  or  at  its  middle  state  ?  or,  in  other  words, 
whether  the  State  of  Indiana  extends  to  low  water 
mark,  or  stops  at  the  line  reached  by  the  river  when 
at  its  medium  height  ? 

In  pursuing  this  inquiry,  we  must  recollect  that 
it  is  not  the  bank  of  the  river,  but  the  river  itself,  at 
which  the  cession  of  Virginia  commences.  She 
conveys  to  Congress  all  her  right  to  the  territory 
u  situate,  lying,  and  being,  to  thi  northwest  of  the 
river  Ohio."  And  this  territory,  according  to  express 
stipulation,  is  to  be  laid  off  into  independent  States. 
These  States,  then,  are  to  have  the  river  itself, 
wherever  that  may  be,  for  their  boundary.  This  is 
a  natural  boundary,  and  in  establishing  it,  Virginia 
must  have  had  in  view  the  convenience  of  the  future 
population  of  the  country. 

When  a  great  river  is  the  boundary  between  two 
nations  or  states,  if  the  original  property  is  in  neither, 
and  there  be  no  convention  respecting  it,  each  holds 
to  the  middle  of  the  stream.  But  when,  as  in  this 
case,  one  State  is  the  original  proprietor,  and  grants 
the  territory  on  one  side  only,  it  retains  the  river 
within  its  own  domain,  and  the  newly-created  State 
extends  to  the  river  only.  The  river,  however,  is 
its  boundary. 

"  In  case  of  doubt,"  says  VJattel,  "  every  country 
lying  upon  a  river,  is  presumed  to  have  90  other 
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toto.      limits  but  the  river  itself ;  because  nothing  is  more 

^toJJ^  natural  than  to  take  a  river  for  a  boundary,  when  a 

**«••     state  is  established  on  its  borders;  and  wherever 

Anthony    there  is  a  doubt,  that  is  always  to  be  presumed  which 

is  most  natural  and  most  probable." 

"  If,"  says  the  same  author,  "  the  country  which 
borders  on  a  river,  has  no  other  limits  than  the  river 
itself,  it  is  in  the  number  of  territories  that  have  na* 
tural  or  mdetermined  limits,  and  it  enjoys  the  right 
of  alluvion."* 

Any  gradual  accretion  of  land,  then,  on  the  Indi? 
ana  side  of  the  Ohio,  would  belong  to  Indiana,  and 
it  is  not  very  easy  to  distinguish  between  land  thus 
formed,  and  land  formed  by  the  receding  of  the  water. 
If,  instead  of  an  annual  and  somewhat  irregular 
rising  and  falling  of  the  river,  it  was  a  daily  and 
almost  regular  ebbing  and  flowing  of  the  tide,  it 
would  not  be  doubted  that  a  country  bounded  by  the 
river  would  extend  to  low  water  mark.    This  rule 
has  been  established  by  the  common  consent  of 
mankind.     It  is  founded  on  common  convenience. 
Even  when  a  State  retains  its  dominion  over  a  river 
which  constitutes  the  boundary  between  itself  and 
another  State,  it  would  be  extremely  inconvenient 
to  extend  its  dominion  over  die  land  on  the  other 
side,  which  was  left  bare  by  the  receding  of  the 
water.     And  thfis  inconvenience  is  not  less  where 
the  rising  and  falling  is  annual,  than  where  it  is 
diurnal.    Wherever  the  river  is  a  boundary  between 
States,  it  is  the  main,  the  permanent  river,  which 
constitutes  that  boundary ;  and  the  mind  will  find 
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itself  embarrassed  with  insurmountable  difficulty  in      ism 
attempting  to  draw  any  other  line  than  the  low  water    jto&fZ 
mark.  l*** 

When  the  State  of  Virginia  made  the  Ohio  th6  A***?, 
boundary  of  States,  she  must  have  intended  the 
great  river  Ohio,  not  a  narrow  bayou  into  which  its 
waters  occasionally  run*  All  the  inconvenience  which 
would  result  from  attaching  a  narrow  strip  of  coun^ 
try  lying  on  the  northwest  side  of  that  noble  river 
to  the  States  on  its  southeastern  side,  would  result 
from  attaching  to  Kentucky,  the  State  on  its  south- 
eastern border,  a  body  of  land  lying  northwest  of 
the  real  river,  and  divided  ftom  the  main  land  only 
by  a  narrow  channel,  through  the  whole  of  which 
the  waters  of  the  river  do  not  pass*  until  they  rise 
ten  feet  above  the  low  water  mark. 

The  opinions  given  by  the  Court  must  be  consi- 
dered in  reference  to  the  case  in  which  they  were 
given.  The  sole  question  in  the  cause  respected 
the  boundary  of  Kentucky  and  Indiana ;  and  the 
title  depended  entirely  upon  that  question.  The 
definition  of  an  island  which  the  Court  was  request* 
ed  to  give,  was  either  an  abstract  proposition,  which 
it  was  unnecessary  to  answer,  or  one  which  was  to 
be  answered  according  to  its  bearing  on  the  facts  in 
the  cause.  The  definition  of  an  island  was  only 
material,  so  far  as  that  definition  might  aid  in  fixing 
the  boundary  of  Kentucky.  In  the  opinion  given 
by  the  Court  on  the  motion  made  by  the  counsel  for 
the  defendants,  they  say,  that  "  no  land  can  be  called 
an  island  of  the  Ohio,  unless  it  be  surrounded  by 
the  waters  of  that  river  at  low  water  mark."    We 
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aro  not  satisfied  that  this  definition  is  incorrect*  a* 
respected  the  subject  before  the  Court;  but  it  is 
rendered  unimportant,  by  the  subsequent  membfer  of 
the  sentence,  in  which  they  say, li  that  to  low  water 
mark  only,  on  the  western  and  northwestern  side  of 
the  Ohio,  does  the  State  of  Kentucky  extend." 

So,  in  the  motion  made  by  the  counsel  for  the 
plaintiff,  the  Court  was  requested  to  say,  that  if  the 
waters  of  the  Ohio  flowed  in  the  channel,  in  its 
middle  and  usual  state,  it  was  not  only  an  island,  but 
c<  within  the  State  of  Kentucky ." 

If  the  land  was  not  wkhin  the  State  of  Kentucky, 
the  Court  could  not  gifle  the  direction  which  was 
requested.  The  Court  gave  an  instruction  substan- 
tially the  same  with  that  which  had  been  given  on 
the  motion  of  the  defendant's  counsel. 

If  it  be  true,  that  the  river  Ohio,  not  its  ordinary 
bank,  is  the  boundary  of  Indiana,  the  limits  of  that 
State  can  be  determined  only  by  the  river  itself 
The  same  tract  of  land  cannot  be  sometimes  in 
Kentucky,  and  sometimes  in  Indiana,  according  to 
the  rise  and  fall  of  the  riven  It  must  be  always 
in  the  one  State,  or  the  other. 

There  would  be  little  difficulty  in  deciding,  that 
in  any  case  other  than  land  which  was  sometimes 
an  island,  the  State  of  Indiana  would  extend  to  low 
water  mark.  Is  there  any  safe  and  secure  princi- 
ple, on  which  we  can  apply  a  different  rule  to  land 
which  is  sometimes,  though  not  always,  surrounded 
by  water  ? 

So  far  as  respects  the  great  purposes  for  which 
the  river  was  taken  as  the  boundary,  the  two  cases 
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seem  to  be  within  the  same  reason,  and  to  require      isso. 
the  same  rule.    It  would  be  *s  inconvenient  to  the 
people  inhabiting  this  neck  of  land,  separated  from 
Indiana  only  by  a  bayou  or  ravine,  sometimes  dry  for 
six  or  seven  hundred  yards  of  its  extent,  but  separa- 
ted from  Kentucky  by  the  great  river  Ohio,  to  form 
a  part  of  the  last  mentioned  State,  as  it  would  for 
the  inhabitants  of  a  strip  of  land  along  the  whole 
extent  of  the  Ohio,  to  form  a  part  of  the  State  on 
the  opposite  shore.    Neither  the  one  nor  the  other 
can  be  considered  as  intended  by  the  deed  of  cession. 
If  a  river,  subject  to  tides,  constituted  the  bounda- 
ry of  a  State,  and  at  flood  the  waters  of  the  rivef 
flowed  through  a  narrow  channel,  round  an  exten- 
sive body  of  land,  but  receded  from  that  channel  at 
ebb,  so  as  to  leave  the  land  it  surrounded  at  high 
water,  connected  with  the  main  body  of  the  coun- 
try ;  this  portion  of  territory  would  scarcely  be  con- 
sidered as  belonging  to  the  State  on  the  opposite  side 
of  the  river,  although  that  State  should  have  the 
property  of  the  river.    The  principle  that  a  country 
bounded  by  a  river  extends  to  low  water  mark,  a 
principle  so  natural,  and  of  such  obvious  conve- 
nience as  to  have  been  generally  adopted,  would, 
we  think,  apply. to  that  case.    We  perceive  no  suf- 
ficient reason  why  it  should  not  apply  to  this. 

The  case  is  certainly  not  without  its  difficulties ; 
but  in  great  questions  which  concern  the  boundaries 
of  States,  where  great  natural  boundaries  are  estab- 
lished in  general  terms,  with  a  view  to  public  conve- 
nience, and  the  avoidance  of  controversy,  we  think 
the  great  object,  where  it  can  be  distinctly  perceived, 
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18S0.  ought  not  to  be  defeated  by  tboie  technical  perplexi 

y^y  ties  which  may  sometimes  influence  contract*  be- 
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tween  individual*.  The  State  of  Virginia  intended 
ABtbooj,  to  make  the  great  river  Ohio-  throughout  its  extent* 
the  boundary  between  the  territory  ceded  to  the 
United  States  and  herself.  When  that  part  of  Vir- 
ginia, which  is  now  Kentucky,  became  a  separate 
State,  the  river  was  the  boundary  between  die  new 
States  erected  by  Congress  »in  the  oeded  territory, 
and  Kentucky.  Those  principles  and  considerations 
which  produced  the  boundary,  ought  to  preserve  it* 
They  aeem  to  us  to  require,  that  Kentucky  should 
pot  pass  the  main  river,  and  possess  herself  of  lands 
lying  on  the  opposite  aide,  although  they  should,  for 
a  considerable  portion  of  the  year,  be  surrounded  by 
the  waters  of  the  river  flowing  into  a  narrow  chan- 
nel. 

It  is  a  fact  of  no  inconsiderable  importance  in  this 
case,  that  the  inhabitants  of  this  land  have  uniformly 
considered  themselves,  and  have  been  uqiformly  con- 
sidered, both  by  Kentucky  and  Indiana,  as  belonging 
to  the  last  mentioned  State.  No  diversity  of  opinion 
appears  to  have  existed  on  this  point  The  water  oq 
the  north  western  side  of  the  land  in  controversy, 
seems  not  to  have  been  spoken  of  as  a  part  of  the 
river,  but  as  a  bayou.  The  people  of  the  vicinage, 
who  viewed  the  river  in  all  its  changes,  seem  not  to 
have  considered  this  land  as  being  an  island  of  the 
Ohio,  and  as  a  part  of  Kentucky,  but  as  lying  on  the 
north  western  side  of  the  Ohio,  and  being  a  part  of 
Indiana. 
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The  compact  with  Virginia,  under  which  Ken-       is*o. 
tucky  became  a  State,  stipulates,  that  the  navigation  J^T^J^ 
of,  and  jurisdiction  over,  the  river,  shall  be  concurrent    d«  Rues. 
between  the  new  States,  and  the  States  which  may 
possess  the  opposite  shores  of  the  said  river.    This 
term  seems  to  be  a  repetition  of  the  idea  under  which 
the  cession  was  made.     The  shores  of  a  river  bor^ 
der  on  the  water's  edge. 

Judgment  affirmed,  with  costs. 


(Paizt.) 

La  Amis  tad  de  Rues. — Almircd,  Libellant. 

Quaere,  Whether,  where  a  prise  has  been  taken  by  a  privateer  fitted 
out  in  violation  of  our  neutrality,  the  vessels  of  the  United  States, 
have  a  right  to  recapture  the  prize  and  bring  it  into  our  ports  for 
adjudication  ? 

In  cases  of  marine  torts,  the  probable  profits  of  a  voyage  are  not  a  fit* 
rule  for  the  ascertainment  of  damages. 

In  cases  of  violation  of  our  neutrality  by  any  of  the  belligerents,  if  the 
prize  comes  voluntarily  within  our  territory,  it  is  restored  to  the 
original-owners  by  our  Courts.  But  their  jurisdiction  for  this  pur- 
pose, under  the  law  of  nations,  extends  only  to  restitution  of  the 
specific  property,  with  costs  and  expenses,  during  the  pendency  of 
the  suit,  and  does  not  extend  to  the  infliction  of  vindictive  damages 
as  in  ordinary  cases  of  marine  torts. 

Where  the  original  owner  seeks  for  restitution  in  our  Courts  upon  the 
ground  of  a  violation  of  our  neutrality  by  the  captors,  the  onus  pro- 
bandi  rests  upon  him,  and  if  there  be  reasonable  doubt  respecting 
the  facts,  the  Court  will  decline  to  exercise  its  jurisdiction] 

Appeal  from  the  District  Court  of  Louisiana. 

Vol.  V.  49 
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182a  This  was  the  case  of  a  Spanish  ship  captured  by 

La  Amiiud  l^e  Venezuelan  privateer  La  Guerriere,  on  the  high 
dbRiiM.  gea^  in  November,  1817,  and  afterwards  forcibly 
taken  possession  of  near  the  mouth  of  the  Mississip- 
pi, by  a  detachment  from  the  United  States  ketch 
Surprise,  and  brought  into  the  port  of  New-Orleans. 
A  libel  was  there  filed  in  the  District  Court,  in  be- 
half of  the  original  Spanish  owners,  claiming  resti- 
tution of  the  property,  upon  the  ground,  (among 
other  things,)  that  the  privateer  had  augmented  her 
crew  in  the  United  States,  during  the  cruise,  and  be- 
fore the  capture.  A  claim  was  given  in  by  the  origi- 
nal captors,  denying  the  allegations  in  the  libel,  and 
praying  restitution  of  the  property  as  lawfully  cap- 
tured. At  the  hearing  in  the  District  Court,  the 
cause  turned  almost  entirely  upon  the  question  of 
the  augmentation  of  the  crew,  and  the  Court  de- 
creed restitution  of  the  property  to  the  original  Spa- 
nish owners  with  damages,  which  were  ordered  to 
be  ascertained  by  assessors.  The  assessors  reported 
damages  as  follows :  to  the  owners  of  the  ship  for 
loss  by  plunder,  $625  00 

and  to  the  owners  of  the  cargo  for  loss  of 

market  by  the  capture,  4000  00 

and  loss  by  plunder,  575  00 


in  the  whole,  $5,200  00 

The  report  was  confirmed  by  the  Court,  and  dama- 
ges decreed  accordingly.  From  this  decree,  the  cap- 
tors appealed  to  this  Court. 


OF  THE  UNITED  STATER  387 

Mr.  CL  /•  Jngeraott,  for  tbe  appellants,  argued      imo. 
upon  the  facts,  to  show  that  there  was  no  sufficient  ^V^ . 

*  La  Amiitad 

evidence  to  prove  that  the  privateer  had  augmented  de  Rues, 
her  force  in  the  ports  of  the  United  States.  He  in-  Xarck  m- 
sisted,  that  the  burthen  of  proof  to  establish  this  fact 
rested  with  the  original  Spanish  owners,  who  claimed 
restitution  upon  it ;  and  that  they  had  not  shown,  be- 
yond all  reasonable  doubt,  to  the  satisfaction  of  the 
Court,  that  the  captors  had  increased  their  armament 
in  violation  of  our  neutrality.  He  also  argued,  that 
supposing  the  misconduct  on  the  part  of  the  captors 
ever  so  clearly  established  by  the  evidence,  the  juris- 
diction of  our  Courts  does  not  extend  to  the  inflic- 
tion of  vindictive  damages  for  their  offence,  but  is 
limited  by  the  law  of  nations  to  restitution  of  the 
specific  property  illegally  captured.  To  carry  it  fur- 
ther, would  be  to  assume  the  entire  prize  jurisdiction 
with  all  its  incidents,  which  is  exclusively  vested  in 
the  Courts  of  the  captor's  country.  At  all  events,  it 
is  well  established,  that  the  probable  profits  of  a 
voyage  is  not  a  fit  rule  for  the  assessment  of  dama- 
ges in  cases  of  marine  torts,  and  even  upon  that 
ground  alone  the  decree  must  be  reversed. 

The  Attorney -General ',  contra,  insisted,  that  the 
evidence  of  an  illegal  augmentation  of  the  force  of 
the  privateer  in  our  ports,  was  sufficiently  esta- 
blished by  the  evidence.  He  argued,  that  where  the 
neutrality  of  our  ports  is  violated  in  this  manner,  and 
the  property  captured  is  brought  within  our  terri- 
tory, the  Courts  of  this  country,  proceeding  in  rem, 
are  bound  not  merely  to  restore  the  specific  property 
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18SQ.  to  the  original  owners,  bat  to  restore  it  with  costs 
£f2m£ud  ao^  damages,  as  in  an  ordinary  case  of  illegal  set- 
de  Rue».  ^uxe.  Being  possessed  of  the  principal  question  of 
prize  or  no  prize,  that  necessarily  draws  after  it  all 
incidental  questions ;  and  the  one  is  no  more  an  in- 
vasion of  the  exclusive  jurisdiction  of  the  belligerent 
Prize  Courts  than  the  other.  The  neutral  tribunal 
having  taken  jurisdiction  for  the  purpose,  of  vindi- 
cating the  neutrality  of  its  own  country,  by  placing 
things  in  the  same  state  they  would  have  been  in, 
had  not  that  neutrality  been  violated,—- can  only  do 
complete  justice  between  the  parties,  by  inflicting 
upon  the  captors  such  damages  as  will  afford  the 
original  owners  an  indemnity  for  the  loss  they  have 
sustained. 

March  14th.  Mr.  Justice  Story  delivered  the  opinion  of  the 
Court,  and,  after  stating  the  facts,  proceeded  as  fol- 
lows. We  pass  over  the  question,  whether,  suppo- 
sing there  was  an  illegal  augmentation  of  the  crew 
of  the  privateer  in  our  ports,  the  American  captors 
had  any  right  forcibly  to  bring  in  the  prize  for  adju- 
dication. It  is  an  important  question,  and  when  it 
shall  be  necessary  to  decide  it,  it  will  deserve  seri- 
ous consideration.  The  present  cause  may  well  be 
disposed  of  without  any  discussion  concerning  k. 

Two  questions  have  been  made  at  the  bar.  1.  Whe- 
ther, in  point  of  fact,  the  illegal  augmentation  of  the 
crew  is  so  established  as  to  entitle  the  Spanish  libel- 
lants  to  restitution.  2.  If  so,  whether  the  damages 
were  rightfully  awarded. 
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The  last  question  will  be  first  considered.    And      issp. 
as  to  the  item  of  damages  for  loss  of  market,  we  are  ^^^ 
all  of  opinion  that  it  is  clearly  inadmissible.    In    de  Rum. 
cases  bf  marine  torts,  this  Court  have  deliberately  pn6ta3*ro£ 

in  not  ft  pro- 

settled,  that  the  probable  profits  of  a  voyage  are  not  gjr  njfe  for 
a  fit  mode  for  the  ascertainment  of  damages.*    It  is  "T^J*^ 
considered  that  the  rule  is  too  uncertain  in  its  own  mMine  tort* 
nature,  and  too  limited  in  its  applicability,  to  entitle 
it  to  judicial  sanction.    The  same  principle  must 
govern  in  the  present  case. 

But  a  more  general  objection  is  to  the  allowance  jj^^1^ 
of  any  damages  in  cases  of  this  sort,  as  between  the  ,pQeu^lf^ 
belligerents.  The  doctrine  heretofore  asserted  in  ne°u?i^ty.of 
this  Court  is,  that  whenever  a  capture  is  made  by 
any  belligerent  in  violation  of  our  neutrality,  if  the 
prize  come  voluntarily  within  our  jurisdiction,  it 
shall  be  restored  to  the  original  owners.  This  is 
done  upon  the  footing  of  the  general  law  of  nations ; 
and  the  doctrine  is  fully  recognised  by  the  act  of 
Congress  of  1794.  But  this  Court  have  never  yet 
been  understood  to  carry  their  jurisdiction,  in  cases  of 
violation  of  neutrality,  beyond  the  authority  to  de- 
cree restitution  of  the  specific  property,  with  the 
costs  and  expenses  during  the  pending  of  the  judicial 
proceedings.  We  are  now  called  upon  to  give  gene- 
ral damages  for  plunderage,  and  if  the  particular  cir- 
cumstances of  any  case  shall  hereafter  require  it,  we 
tnay  be  called  upon  to  inflict  exemplary  damages  to 
the  same  extent  as  in  the  ordinary  cases  of  marine 
torts.    We  entirely  disclaim  any  right  to  inflict  such 

a  The  Amiable  Nancy,  3  JVhcat.  *46. 
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1820.  damages;  and  consider  it  no  part  of  the  duty  of  a 
2£^rirt|^i  neutral  nation  to  interpose,  upon  the  mere  footing  of 
do  Baet.  the  jaw  0f  nations,  to  settle  all  the  rights  and  wrongs 
which  may  grow  out  of  a  capture  between  bellige- 
rents* Strictly  speaking,  there  can  be  no  such  thing 
as  a  marine  tort  between  the  belligerents.  Each 
has .  an  undoubted  right  to  exercise  all  the  rights  of 
war  against  the  other ;  and  it  cannot  be  a  matter  of 
judicial  complaint,  that  they  are  exercised  with  seve- 
rity, even  if  the  parties  do  transcend  those  rules 
which  the  customary  laws  of  war  justify.  At 
least,  they  have  never  been  held  within  the  cogni- 
zance of  the  prize  tribunals  of  neutral  nations.  The 
captors  are  amenable  to  their/own  Government 
exclusively,  for  any  excess  or  irregularity  in  their 
proceedings ;  and  a  neutral  nation  ought  no  other- 
wise to  interfere,  than  to  prevent  captors  from  ob- 
taining any  unjust  advantage  by  a  violation  of  its 
neutral  jurisdiction.  Neutral  nations  may,  indeed,  in- 
flict pecuniary,  or  other  penalties,  on  the  parties  for 
any  such  violation  ;  but  it  then  does  it  professedly 
in  vindication  of  its  own  rights,  and  not  by  way  of 
compensation  to  the  captured.  When  called  upon 
by  either  of  the  belligerents  to  act  in  such  cases,  all 
that  justice  seems  to  require  is,  that  the  neutral  na- 
tion should  fairly  execute  its  own  laws,  and  give  no 
asylum  to  the  property  unjustly  captured.  It  is 
bound,  therefore,  to  restore  the  property  if  found 
within  its  own  ports;  but  beyond  this  it  is  not 
obliged  to  interpose  between  the  belligerents.  If  in- 
deed it  were  otherwise,  there  would  be  no  end  to 
the  difficulties  and  embarrassments  of  neutral  prize 
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tribunals.  They  would  be  compelled  to'  decide  in  i8to. 
every  variety  of  shape  upon  marine  trespasses  in  rem,  £j^£j^ 
and  in  personam,  between  belligerents,  without  pos-  <fe  &**•• 
sessing  adequate  means  of  ascertaining  the  real  facts, 
or  of  compelling  the  attendance  of  foreign  witnesses ; 
and  thus  they  would  draw  within  their  jurisdiction 
almost  every  incident  of  prize.  Such  a  course  of 
things  would  necessarily  create  irritations  and  ani- 
mosities, and  very  soon  embark  neutral  nations  in  all 
the  controversies  and  hostilities  of  the  conflicting 
parties.  Considerations  of  public  policy  come  there- 
fore in  aid  of  what  we  consider  the  law  of  nations 
on  this  subject;  and  we  may  add,  that  Congress  in 
its  legislation  has  never  passed  the  limit  which  is 
here  marked  out  Until  Congress  shall  choose  to 
prescribe  a  different  rule,  this  Court  will,  in  cases  of 
this  nature,  confine  itself  to  the  exercise  ef  the  sim- 
ple authority  to  decree  restitution,  and  decline  all  in- 
quiries into  questions  of  damages  for  asserted  wrongs. 
The  decree  for  damages  is,  therefore,  unhesitatingly 
reversed. 
The  other  question  presents  more  difficulty.     It  Onv* ?**>**. 

•  ,      .        ,      ,  ,  .  .  .  .  *.    «     cases 

must  be  admitted,  that  there  is  positive  testimony  **»  "**<*>- 
directly  to  the  point  of  the  illegal  augmentation  of  ^^torisinml 
the  crew  of  the  privateer ;  and  if  it  stood  uncontra-  *e  ^f^ 


moment  m  oar 
rests 


dieted,  and  were  liable  to  no  deduction,  the  libellant  £X 
would  certainly  be  entitled  to  restitution.    But  the  ,,P0!lthe,,,* 
testimony  as  to  the  augmentation,  comes  chiefly  from 
very  obscure  persons,  and  is,  in  itself,  in  many  re- 
spects, loose  and  equivocal ;  and  that  of  onef  at  least, 
of  the  principal  witnesses,  is,  in  a  most  material  fact, 
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isso.  directly  contradicted  by  a  written  document,  whose 
^^^  verity  has  not  been  questioned.  It  is  proved,  by  the 
*  ■»*■  report  of  an  inspector  made  to  the  custom  house, 
that  at  the  arrival  of  the  privateer  in  port,  she  had 
on  board  49  men ;  yet,  the  witness  alluded  to,  ex- 
pressly alleges,  that  at  the  time  of  her  arrival  at  New- 
Orleans,  she  had  not  more  than  ten  or  twelve  persons 
on  board.  It  appears,  too,  that  the  crew  of  the  pri- 
vateer was  wholly  composed  of  foreigners,  princi- 
pally persons  from  the  Spanish  Maine,  and  from  St 
Domingo.  Being  arrived  at  New-Orleans  in  the 
bourse  of  a  cruize,  which  is  not  proved  to  have  ended 
there,  the  natural  presumption  is,  that  her  original 
crew  continued  attached  to  her ;  and  this  presump- 
tion is  considerably  fortified  by  the  fact,  that  though 
the  officers  of  the  custom  house  of  that  port  vigi- 
lantly inquire  into  cases  of  this  nature,  there  is  no- 
thing in  their  testimony,  that  in  the  slightest  degree 
affects  the  conduct  of  the  privateer  in  an  unfavoura- 
ble manner.  It  certainly  cannot  be  said,  that  the 
evidence  is  free  from  all  reasonable  doubt.  And,  in 
cases  of  this  nature,  where  the  libellant  seeks  the  aid 
of  a  neutral  Court  to  interpose  itself  against  a  belli- 
gerent capture,  on  account  of  a  supposed  violation 
of  neutrality,  we  think  the  burthen  of  proof  rests 
upon  him.  To  justify  a  restitution  to  the  original 
owners,  the  violation  of  neutrality  should  be  clearly 
made  out  If  it  remains  doubtful,  the  Court  ought 
to  decline  the  exercise  of  its  jurisdiction,  and  leave 
the  property  where  it  finds  it.  We  cannot  say  that 
the  present  case  is  clear  from  reasonable  doubt ;  and* 
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therefore,  we  reverse  the  decree  of  the  District  Court,       1820. 

and  order  restitution  to  be  made  to  the  original  cap-  L^Am^d 
tors;  but,  under  all  the  circumstances,  the  parties     deButt. 
are  to  bear  their  own  costs. 

Decree  reversed. 

Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  District  Court  of  the 
United  States  for  the  district  of  Louisiana,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is 
decreed  and  ordered,  that  the  decree  of  the  said 
District  Court,  in  this  case,  be,  and  the  same  is,  hereby 
reversed  and  annulled.  And  this  Court,  proceeding 
to  pass  such  decree  as  the  said  District  Court  should 
have  passed,  it  is  further  decreed  and  ordered,  that 
the  libel  be  dismissed,  and  the  said  ship  La  Amistad, 
her  tackle,  apparel,  and  furniture,  and  cargo,  be  re- 
stored to  the  claimants.  And  it  is  further  ordered, 
that  each  party  pay  their  own  costs. 


Vol.  V.  60 
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(Common  Law.) 

Lyle  et  a/,  v.  Rodgers. 

Where  claims  against  a  party,  both  in  his  own  right,  and  io  a  repre- 
sentative character,  are  submitted  to  the  award  of  arbitrators,  it  is 
a  valid  objection  to  the  award,  that  it  does  not  precisely  distinguish 
between  moneys  which  are  to  be  paid  by  him  in  his  representative 
character,  and  those  for  which  he  is  personally  bound. 

An  award  may  be  void  in  part,  and  good  for  the  residue.  But  if  the 
part  which  is  void  be  so  connected  with  the  rest  as  to  affect  the  jus- 
tice of  the  case  between  the  parties,  the  whole  is  void. 

Error  to  the  Circuit  Court  for  the  district  of  Co- 
lumbia. 

This  was  an  action  of  debt  against  the  defend- 
ant, on  a  bond  given  by  Jerusha  Dennison,  and  the 
defendant,  to  the  plaintiffs,  with  a  condition  to  per- 
form the  award  of  certain  persons  chosen  to  arbitrate 
all  differences,  &c.  between  the  plaintiffs  and  Jeru- 
sha Dennison,  either  as  administratrix  of  Gideon 
Dennison,  deceased,  or  in  any  other  capacity.  The 
condition  of  the  obligation  is  in  these  words:  "Where- 
as the  said  Jerusha  Dennison,  and  the  said  James 
Lyle  and  Joshua  B.  Bond,  have  agreed  to  refer  all 
matters  in  dispute  between  them,  to  the  award  and 
arbitrament  of  David  Winchester  and  Thomas  Te- 
nant, of  the  city  of  Baltimore;  and  in  case  they  differ 
in  opinion,  then  to  them  and  such  third  person  as 
the  said  David  Winchester  and  Thomas  Tenant 
shall  choose  and  appoint.  Now,  the  condition 
of  the  obligation  is  such,  that  if  the  above  bound 
Jerusha  Dennison,  her  heirs,  executors  and  adminis- 
trators, do,  and  shall  well  and  truly  stand  to,  abide 
by,  and  keep  the  award  and  arbitrament  of  the  said 
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David  Winchester  and  Thomas  Tenant,  arbiters,  1820 
indifferently  named  and  appointed  by  them  to  arbi- 
trate, award,  and  adjudge  of,  and  concerning  all  ac- 
tions and  causes  of  actions,  debts,  dues,  controver- 
sies, claims  or  demands  whatsoever,  both  at  law  and 
in  equity,  which  the  said  James  Lyle  and  Joshua  B. 
Bond  have,  or  either  of  them  hath,  against  her  the 
said  Jerusha  Dennison,  as  administratrix  of  Gideon 
Dennison,  or  in  any  other  capacity.  Or  in  case  the 
said  arbitrators  shall  differ  in  opinion,  if  then  the  said 
Jerusha  Dennison,  her  heirs,  executors  and  adminis- 
trators, and  every  of  them,  do,  and  shall  stand  to, 
abide  by,  perform  and  keep  the  award  and  arbitra- 
ment of  them  the  said  David  Winchester  and  Tho- 
mas Tenant,  or  either  of  them,  and  of  such  discreet 
and  indifferent  person  as  they  shall  elect  and  appoint 
as  a  third  person  as  aforesaid  ;  then  this  obligation 
to  be  void,  and  of  none  effect,  otherwise  to  be  and 
remain  in  full  force  and  virtue." 

Upon  this  submission,  the.  following  award  was 
made :  6i  Whereas  certain  differences  have  arisen  be- 
tween Joshua  B.  Bond  and  James  Lyle,  of  the  city 
of  Philadelphia,  in  the  State  of  Pennsylvania,  of 
the  one  part,  and  Jerusha  Dennison,  of  Harford  coun- 
ty, in  the  State  of  Maryland,  of  the  other  part ;  and 
whereas,  for  the  purpose  of  putting  au  end  to  the 
said  differences,  the  said  parties,  by  their  several 
bonds,  bearing  date  the  fifteenth  day  of  November 
last  past,  have  reciprocally  become  bound,  each  to 
the  other,  in  the  peual  sum  of  12,000  dollars,  cur- 
rent money  of  the  United  States,  to  stand  to,  abide 
by,  perform,  and  keep  the  award  of  David  Winches- 
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1810.  ter  and  Thomas  Tenant,  arbiters  indifferently 
named  and  appointed  to  arbitrate,  adjudge,  and  award 
of,  and  concerning  all  actions,  or  causes  of  actions, 
debts,  dues  or  demands,  whatsoever,  both  of  law  and 
in  equity,  which  the  said  Joshua  B.  Bond,  and  James 
Lyle,  or  either  of  them,  have  against  the  said  Jerusba 
Dennison,  as  administratrix  of  Gideon  Dennison,  or 
in  any  other  capacity : 

%  "  Whereupon,  we,  the  above  named  arbitrators,  after 
having  heard  the  allegations  of  the  parties,  proceed- 
ed to  an  examination  of  the  accounts,  documents 
.  and  proofs,  by  them  respectively  produced,  and  hav- 
ing maturely  considered  the  same,  do  adjudge  and 
award  In  manner  and  form  following : 

"  First.  We  do  adjudge  and  award,  that  there  is 
due  from  Jerusha  Dennison  to  Joshua  B.  Bond 
and  James  Lyle,  the  sum  of  8,726  dollars  and 
4i  cents,  with  interest  from  this  date,  until  paid; 
upon  the  payment  whereof,  all  suits  at  law  and  in 
equity,  between  them,  shall  cease  and  determine. 
And, 

"  Second.  We  do  adjudge  and  award,  that  upon  the 
payment  by  the  said  Jerusha  Dennison,  of  the  sum 
above  awarded,  with  iuterest,  as  aforesaid,  the  said 
Joshua  B.  Bond  and  James  Lyle  shall  execute  to  the 
said  Jerusha  Dennison,  a  good  and  sufficient  release 
of  all  claims  against  her,  both  in  her  private  capacity, 
and  as  administratrix  of  the  late  Gideon  Dennison  ; 
and,  also,  that  they  shall  re-convey,  or  release,  as 
the  case  may  require,  all  lands  heretofore  conveyed 
or  pledged  to  them  by  the  late  Gideon  Dennison,  as  a 
collateral  security ;  and  further,  that  they  shall  deli- 
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ver  to  the  said  Jerusha  Dennison,  or  account  for  on      1820. 
oath,  all  bonds,  notes,  bills,  or  other  securities  here- 
tofore given  to  them  by  the  late  Gideon  Dennison,  as 
collateral  security: — And,  ***** 

"  Lastly.  We  do  adjudge  and  award,  that  this 
award  shall  be  conclusive  between  the  parties." 

The  sum  awarded  by  the  arbitrators  not  having 
been  paid,  this  suit  was  instituted.  The  defendant, 
after  praying  oyer  of  the  bond,  and  of  the  condition, 
pleaded  no  award.  The  plaintiffs,  in  their  replica- 
tion, set  forth  the  award,  and  assigned  as  a  breach  of 
it,  the  non-payment  of  the  sum  of  8,726  dollars  and 
46  cents,  with  interest,  awarded  to  be  due  to  them 
from  the  said  Jerusha  Dennison.  The  defendant  re- 
joined, that  among  the  matters  in  dispute  between 
the  parties,  was  a  dispute  relating  to  certain  lands 
conveyed  in  fee  simple  by  Gideon  Dennison,  the  in- 
testate of  the  said  Jerusha  Dennison,  to  the  plaintiffs, 
in  his  lifetime,  without  any  condition  or  defeazance 
expressed  therein,  but  with  an  understanding  and 
agreement  between  them,  that  the  same  should  be 
held  by  the  plaintiffs  as  a  collateral  security  for  the 
payment  of  whatever  debt  was  due  from  the  said 
Gideon  Dennison  to  the  plaintiffs.  And,  also,  as  to 
certain  other  lands  and  land  titles,  pledged  in  like 
manner  as  a  collateral  security  for  the  said  debt. 
But  because  the  said  matters  in  dispute  are  left  unset- 
tled by  the  said  award,  and  for  other  causes  appear- 
ing on  the  face  of  the  said  submission  and  award, 
the  arbitrators  made  thereon  no  award,  &c. 

To  this  rejoinder  the  plaintiffs  demurred,  and  the 
defendants  joined  in  demurrer.    It  was,  however. 
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afterwards  agreed  between  the  parties,  that  instead  of 
arguing  the  demurrer,  the  matter  contained  in  the 
▼.  foregoing  pleadings,  and  the  law  arising  thereon, 
Kod*cri'  should  be  subject  to  the  opinion  of  the  Court,  On  a 
statement  of  facts  made  by  the  parties,  and  the  ques- 
tions stated  as  arising  thereon. 

This  statement  admits  the  submission,  the  appear- 
ance of  the  parties  before  the  arbitrators,  the  award, 
due  notice  thereof,  a  demand  of  the  sum  awarded 
to  be  due,  and  a  refusal  to  pay  the  same.  The  state- 
ment also  contains  certain  letters  which  passed  be- 
tween the  plaintiffs  and  Jerusha  Denuison,  and  Sa- 
muel Hughes,  acting  for  and  in  behalf  of  the  said 
Jerusha,  dated  in  1799  and  1800 ;  and,  also,  a  letter 
from  the  plaintiff*,  dated  in  1800,  addressed  to  Mr. 
Hollingswortb,  a  lawyer  of  Baltimore,  containing  a 
copy  of  the  correspondence  above  mentioned,  and 
transmitting  him  a  note  for  5,568  dollars,  drawn  by 
Gideon  Dennison  in  his  lifetime,  of  which  the  plain- 
tiffs were  holders,  and  which  had  been  regularly  pro- 
tested. On  this  note,  Mr.  Hollingswortb  was  re- 
quested to  take  the  proper  means  to  obtain  payment. 
The  correspondence  admitted,  that  "  grants  of  lands 
in  North  Carolina  and  Tennessee  had  been  given 
as  security,  without  any  acknowledgment  or  receipt 
for  the  same ;"  but  contained  no  information  what- 
ever, ascertaining  what  grants  were  so  given,  al- 
though full  information  on  that  subject  had  been  re- 
quested on  the  part  of  Jerusha  Dennison. 

March  nth.      ^r#  J°nes>  f°r  the  plaintiffs,  stated,  1 .  That  the  first 
objection  made  to  the  award  by  the  defendant  was, 
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that  the  arbitratprs  had  not  determined  all  the  mat-  rata 
ters  in  controversy  between  the  parties.  But  the 
only  evidence  to  support  this  allegation  is  inadmissi- 
ble and  insufficient  for  that  purpose ;  and  the  arbi- 
trators have  done  enough  if  they  decide  all  that  the 
parties  submit  to  them.  2.  It  is  also  objected,  that  the 
administratrix  could  not  submit  differences  relative 
to  her  intestate's  estate  to  arbitration.  But  the  right 
of  executors  and  administrators  to  submit  to  arbitra- 
tion is  well  established  by  authorities,  and  the  sub- 
mission is  an  admission  of  assets  to  the  extent  which 
may  be  awarded  ;  or,  rather,  it  is  a  personal  engage- 
ment to  pay  whatever  the  arbitrators  may  direct, 
without  regard  to  the  question  of  assets.41  3,  But  it 
is  again  objected,  that  the  award  is  void  for  uncer- 
tainty. To  which  it  is  answered,  that  the  universa- 
lity of  the  award  is  advantageous  to  the  defendant, 
and  that  a  general  release,  such  as  the  award  con- 
templates, is  the  best  release  for  him.  In  the  old 
cases,  thi  judges  employed  all  their  astuteness  to  de- 
feat awards ;  but  in  the  progress  of  society,  they  have 
been  justly  viewed  with  more  favour,  and  many 
things  are  now  deemed  certain  which  were  formerly 
considered  incurably  bad.  It  is  not  necessary  that 
every  thing  should  be  stated  with  positive  certainty 
in  the  award  itself.  It  may  be  rendered  certain  by 
reference  aliunde.  The  question  is,  whether  the 
party  has  a  certain  and  definite  remedy.  Here  the 
defendant  may  show  that  certain  deeds  have  been  ex- 
ecuted, and  are  not  released.    It  is  sufficiently  certain 

a  Barry  v.   Ru6h,   1  T.  R.   691.     Pearson  v.  Pearson,  6 
T.  R.  G. 
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1890.  what  bonds,  &a  may  be  delivered  up.  It  is  within 
the  knowledge  of  the  parties.  If  the  plaintiffs  should 
attempt  to  sue  upon  other  securities,  the  award  might 
be  pleaded  in  bar,  with  an  averment  that  they  were 
meant  to  be  included/  As  to  the  alternative  part  of 
the  award,  to  deliver  up  the  papers,  or  accountfor  them 
on  oath ;  an  alternative  award  is  good,  if  certain.* 
This  is  sufficiently  certain.  They  shall  deliver  them 
up,  or  disclose  where  they  are.  Why  might  not  the 
arbitrators  direct  the  bonds,  &c  to  be  accounted  for 
on  oath,  instead  of  being  actually  delivered  up  ? 

Mr.  Pinkney  and  Mr.  Key,  contra,  contended,  1. 
That  the  award  was  of  a  Controversy  about  lands, 
which  the  administratrix,  in  her  representative  cha- 
racter, was  not  competent  to  submit  to  arbitration. 
That  this  was  the  nature  of  the  controversy  appears 
from  the  letters  offered  in  evidence,  which  are  com- 
petent evidence  of  what  was  in  dispute.  It  appears 
also  from  the  award  itself.  But  this  award  is  no 
proof  of  assets.  That  question  was  referred  to  the 
arbitrators.  If  they  say  the  money  shall  be  paid,  it 
finds  assets;  otherwise,  if  they  only  decide  that  so 
much  is  due.  But  they  have  not  decided  either,  as 
to  J.  Dennison  in  her  representative  character.  % 
The  award  finds  a  sum  due  from  J.  Dennison,  but 
does  not  say  that  she  shall  pay  it.  Now,  the  arbitra- 
tors may  have  intended  merely  to  liquidate  the  claim, 
leaving  it  to  her  to  pay  it  or  not,  as  she  might,  or  might 

a  Kyd  on  Awards,  205,  and  the  cases  there  cited. 
b  Id.  203. 
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not  he  satisfied  frith  the  restoration  by  the  plaintifffe      lata 
of  the  property  pledged.    The  Court  will  not  intend      L^ 
that  it  was  meant  that  she  should  pay,  whether  thej    ^7* 
offered  to  restore  the  pledges  or  not.    And  even  if 
this  were  doubtful,  it  adds  another  objection  Upon 
the  ground  of  uncertainty.    3.  There  are  several 
other  uncertainties.      It  is  uncertain  what  "  lands" 
are  meant :  and  they  are  to  be  reconveyed  or  relent 
ed  "as  the  case  may  require."    Who  is  to  judge 
what  the  case  may  require  ?  If  the  arbitrators  had  said 
who  should  judge,  it  would  even  then  be  void ;  for  Ft 
is  a  judicial  act  Which  they  could  not  delegate  to 
any  one.*    The  lands  are  to  be  "  released."    But  to 
whom  ?  The  award  does  not  state.    They  are  to  de- 
liver "  aU  bonds,"  &c.  heretofore  given  to  them  by 
the  late  G.  Dennison  as  collateral  security."    But 
they  are  not  specified,  and  this  is  a  fatal  defect.6 
Again  ;  They  are  required  to  deliver  them,  or  ac- 
count for  them  "  on  oath."     Here  it  is  left  uncertain 
how  they  are  to  account  for  them  on  oath.    It  is  said 
that  it  means  that  they  shall  disclose  where  they  are. 
But  what  good  will  this  do  the  administratrix,  if  she 
does  not  get  them  ?  If  the  plaintiffs  knew  where  the 
securities  were,  the  arbitrators  ought  to  have  com- 
pelled their  production.     If  they  do  not  know,  what 
good  will  their  oath  do  us  ?    But  perhaps  it  may  be 
said,  that  it  means  that  they  shall  account  on  oath 
for  their  value.    This,  indeed,  would  be  more  rea- 

a  Kyd  on  Awards,  127. 
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1830.      sonable,  than  merely  telling  us  where  they  were  t  and 
if  this  was  the  intention  of  the  arbitrators,  they  ought 
to  have  valued  them,  and  could  delegate  this  power 
to  no  other  person,  much  less  to  a  party.    Suppose 
it  to  mean  either,  the  award  is  void.    And  it  is  void 
for  uncertainty,  because  it  may  mean  either.     It  is 
admitted,  on  the  other  side,  that  an  award  must  be 
certain  on  its  face,  or  refer  to  something  by  which  it 
may  be  made  certain.    Now  this  award  is  full  of 
uncertainties  on  its  face,  and  refers  to  nothing  by 
which  they  can  be  explained.     It  is  said  that  it  refers 
us  to  a  knowledge  of  the  parties.    But  that  is  not 
sufficient.     The  case  cited  from  Lord  Raymond/ 
was  between  mortgagor  and  mortgagee,  who  may 
be  presumed  to  know,  and  there  was  no  dispute  as  to 
facts :  but  here  it  is  the  case  of  an  administratrix  who 
did  not  know,  and  a  part  of  the  dispute  was  what 
was  pledged.    All  these  uncertainties  are  left  to  be 
determined  by  the  plaintiffs,  who  are  to  return  what- 
ever they  may  choose.    But  we  have  the  same  right 
to  the  pledges  which  they  have  to  the  debt,  and  the 
value  or  amount  of  neither  should  be  left  to  the  par- 
ties.    Suppose  the  award  had  been,  that  one  party 
should  return  all  the  pledges,  aud  the  other  should 
pay  all  the   money  borrowed.     Here  would  have 
been  the  same  uncertainty,  but  it  would  have  been 
reciprocal :   and  if  an  award  that  one  party  should 
pay  all  that  was  lent,  or  account  on  oath  for  all  that 
was  lent,  would  be  a  nullity ;  an  award  that  the  other 
party  shall  return  all  the  pledges,  or  account  for  them 

a  Ld.  Raym.  234. 
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on  oath,  is  equally  void.  The  rules  relative  to  imo. 
awards  have  been  derived  from  the  civil  law,  and 
that  law  deems  them  void  upon  the  same  ground  of 
uncertainty/  This  award  decides  nothing,  or  what 
is  the  same  thing,  it  decides  what  was  unimportant, 
and  leaves  all  that  was  material  to  be  taken  ad  refe- 
rendum. It  does  not  state  in  what  character  J.  Den- 
nison  is  indebted  to  the  plaintiffs.  The  award  ought 
to  show  the  character  in  which  she  is  chargeable.  It 
is  impossible  to  charge  the  debt  on  the  estate.  If 
this  award  had  been  against  her  in  her  representative 
character,  and  it  bad  simply  declared  a  debt  due  from 
her  intestate,  specifying  the  amount,  she  might  have 
pleaded  plene  administratis  Otherwise,  if  it  had  de- 
clared that  she  should  pay  a  certain  sura.  But  it  has 
done  neither,  and  the  award  is,  therefore,  void  for  un- 
certainty. The  great  object  of  the  arbitration  was,  to 
ascertain  what  deeds  were  in  fact  mortgages,  though 
purporting  to  be  absolute  conveyances;  and  what 
bonds,  &c.  were  pledged,  the  plaintiffs  not  having 
admitted  them.  It  was  designed  to  ascertain  the 
doubtful  equitable  circumstances  of  the  case;  every 
thing,  in  short,  which  the  arbitrators  have  forborne 
to  decide.  The  award  recognises  the  existence  of 
these  conveyances  and  pledges,  but  does  not  ascer- 
tain them,  nor  provide  any  mode  of  ascertaining 
them.  It  was  not  general,  but  specific  relief,  which 
was  expected  from  the  award.  We  admit  that  an 
alternative  award  is  valid,  if  entirely  good ;  but  if 
either  branch  of  the  alternative  be  bad,  the  whole  is 

a  Dig.  /.  4.  t.  8.  i.  21.  n.  3. 
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132a  void/  The  award  here  does  not  entitle  the  admi- 
nistratrix to  a  disclosure  on  oath.  If  the  plaiatifis 
adopted  the  alternative  of  delivering  up  the  securi- 
ties, they  were  not  to  perform  the  other,  that  is,  to 
take  the  oath.  The  acts  were  not  conjunctive,  but 
disjunctive ;  and  one  part  being  void*  the  whole  is 
void.  The  same  argument  applies  to  other  parts  of 
the  award.  There  is  an  intimate  connexion  between 
those  which  are  certain,  (if  there  are  any  such,)  and 
those  which  are  uncertain.  The  whole  is,  therefore, 
void. 

Mr.  Hopkinson,  in  reply,  argued,  that  all  the  ob- 
jections to  the  award  in  this  case  were  merely  tech- 
nical. It  was  not  attempted  to  impeach  it  upon  the 
ground  of  partiality  or  misconduct  in  the  arbitrators ; 
nor  could  it  be  denied,  that  the  debt  liquidated  by  it 
was  justly  due  to  the  plaiatifis.  As  to  the  objection 
that  administrators  and  executors  have  no  power  to 
submit  to  arbitration  the  title  to  lands,  it  does  not 
appear  by  the  submission  bond  that  the  title  to  any 
lands  was  in  dispute,  or  was  submitted.  No  ques- 
tion as  to  lands  ever  came  before  the  arbitrators. 
And  if  the  arbitrators  had  awarded  as  to  lands,  it 
might  be  rejected  as  surplusage.  The  alternatives  of 
reconveying  or  releasing,  as  tbe  case  might  require) 
the  lands  pledged,  would  be  determined  in  each  par- 
ticular case,  by  the  fact,  whether  the  conveyance 
was  absolute  on  its  face  or  conditional.  If  the  for- 
mer, then  it  was  to  be  reconveyed  ;  if  the  latter,  it 

a  2  Sound.  292.     Sergeant  Williams'  Note, 
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was  to  be  released.    But  it  is  said,  that  the  arbkra-      im 
tors  ought  to  have  distinguished  the  character  in   ^^^ 
which  J.  Dennison  was  indebted.  This  was  unneces- 
sary, as  she  had  assumed  the  whole  liability  upon  her- 
self in  her  individual  capacity-     In  the  bond  she  has 
bound  herself  personally  to  perform  the  award,  and 
she  has  mixed  her  individual  accounts  with  those  of 
the  estate.    Nan  constat,  that  any  part  of  the  debt  is 
due  from  the  estate.    The  award  to  reconvey  all 
lands,  and  to  return  all  bonds,  &c.  pledged  as  col- 
lateral security,  is  good;   because  the  arbitrators 
could  not  tell  what  lands  were  conveyed  as  collate- 
ral security,  nor  what  bonds,  fcc.  were  pledged  for 
the  same  purpose.    Both  were  within  the  know- 
ledge of  the  parties,  and  neither  were  within  the 
knowledge  of  the  arbitrators.     It  is  denied  that  if 
one  part  of  the  alternative,  as.  to  the  securities,  is 
void,  the  other  is  so.    We  do  not  contend  that  tb* 
arbitrators  have  decided  what  was  not  submitted  to 
them  >  but  we  say  k  was  not  submitted  to  them 
to   determine  what    conveyances   were    made  as 
pledges,  and  what  were  absolute  on  the  face  of  them. 
The  award  is  good  unless  the  arbitrators  were  bound 
to  give  a  list  of  the  conveyances,  and  security.    This 
they  could  not  do,,  because  they  had  no  means-  of 
ascertaining  them  specifically.    But  they  ascertain 
them  sufficiently  by  classification,  which  it  is  in  the 
power  of  the  parties,  to  apply  to  each  individnal 
case. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-  Jfttrdiistiu 
nion  of  the  Court    The  questions  submitted  to  the 
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1820.  Court  on  the  statement  of  facts  made  by  the  parties 
were,  1st.  «*  Whether  the  said  letters  so  offered  by 
the  defendants,  or  any  of  them,  are  competent  and 
sufficient  evidence  to  prove  what  matters  of  dispute 
or  controversy  were  submitted  to  the  said  arbitrators 
under  the  said  bond  T' 

2d.  "  Whether  the  said  award  in  the  terms  afore- 
said, or  taken  in  connexion  with  the  evidence  so  offer- 
ed by  the  defendant,  (if  such  evidence  be  decided  by 
the  Court  to  be  competent  and  admissible,)  is  valid, 
and  sufficient  in  law?" 
The  letters  of-  The  matter  contained  in  the  letters  was  pleaded 
defendant  ***  by  the  defendant  in  his  rejoinder,  as  being  part  of 

were     corape-     ■  i  •  •  .  •%  •  M% 

tent  evidence  the  subject  in  controversy,  and  is,  consequently,  con- 
dispute  exi«t-  fessed  by  the  demurrer.     Had  the  demurrer  been 

ed    respecting  *  # 

the    lands      argued,  therefore,  the  first  question  could  not  have 

mentioned    in        o  J  7  i 

which'du^ite  a"sen*  But  as  a  statement  of  facts  has  been  sub- 
ETore  btheuf£  stituted  for  the  demurrer,  we  presume,  the  question 
bitrators.  respecting  the  admissibility  of  the  evidence  offered 
by  the  defendant  is  to  be  considered  as  if  issue  had 
been  joined  on  the  fact  stated  in  the  rejoinder.  So 
considering  it,  there  is,  we  think,  no  doubt  of  the  ad- 
missibility of  the  testimony,  nor  of  its  competency, 
taken  in  connexion  with  the  award  itself,  to  prove, 
that  a  dispute  existed  respecting  the  lands  mentioned 
in  those  letters,  which  was  brought  before  the  arbi- 
trators. 

We  proceed  to  the  second  question,  which  respects 
awani'Ti'  the  validity  of  the  award. 
J?atcn  whether      The  first  exception  taken  to  this  award  is,  that  it 

the    sum    due  .  _ 

from  j.  a  was  omits  to  state,  whether  the  sum  due  from  Jerusha 

due  in  her  own  ' 

rifrht,ormber  Dennison,  was  due  from  her  in  her  own  right,  or  as 

representative  '  O      ' 

'.haracter. 
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administratrix  of  Gideon  Dennison.  The  claims  i8*o. 
upon  her  in  both  characters,  are  submitted  to  the  re- 
ferees; and  they  ought  to  have  decided  upon  all,  and 
to  have  distinguished  between  those  which  she  was 
required  to  pay  in  her  representative  character,  and 
those  for  which  she  was  bound  personally.  Had  this 
case  been  depending  in  Chancery,  where  alone  the 
two  claims  could  have  been  united  in  one  suit,  the 
Chancellor  would  unquestionably  have  discriminated 
between  them  ;  and  would,  in  his  decree,  have  a*- 

* 

certained  in  what  character  the  whole  sum  was  to 
be  paid,  or  how  much  was  to  be  paid  in  each.  If 
this  award  was  made  against  Mrs.  Dennison  as  ad- 
ministratrix, she  would  not  only  be  deprived  by  its 
form,  of  the  right  to  plead  a  full  administration,  (a 
defence  which  might  have  been  made  before  the  ar- 
bitrators,  and  on  which  their  award  does  not  show 
certainly,  that  they  have  decided,)  but  also  of  the 
right  to  use  it  in  the  settlement  of  her  accounts  as 
conclusive  evidence,  that  the  money  was  paid  in  her 
representative  character  If  this  objection  to  the 
award  is  to  be  overruled,  it  must  be  on  the  supposi- 
tion, that  it  is  made  against  her  personally ;  yet  the 
statement  of  facts  shows  the  claim  against  her  to  be 
in  her  representative  character.  There  is  certainty 
a  want  of  precision  in  this  part  of  the  award,  which 
exposes  it  to  solid  objection,  and  might  subject  Mrs* 
Dennison  to  serious  inconvenience. 

The  second  exception  to  which  the  Court  will  ad-  second  defect 
vert,  affects  still  more  deeply  the  merits  of  the  award, 
as  well  as  its  justice. 

It  is  apparent  from  the  pleadings  in  the  cause, 
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1830.  from  the  facts  stated,  and  from  the  award  itself,  that 
titles  to  land  were  deposited  by  Gideon  Dennison, 
in  his  life  time,  with  the  plaintiffs,  as  collateral  secu- 
rity for  the  debt  claimed  by  them ;  and  that  the 
conveyances  purported  to  be  absolute.  Not  only 
was  there  uncertainty  as  to  die  Tight  of  redemption ; 
but  k  was,  so  far  as  the  Court  can  discover,  abso- 
lutely uncertain  what  lands  had  been  so  conveyed. 

This  subject  appears  to  have  been  brought  before 
the  arbitrators,  and  they  have  awarded  upon  it  Is 
their  award  sufficiently  certain  to  give  Jerusha  Den- 
nison  the  benefit  they  intended  her  ?  They  have 
awarded  "  that  the  said  Joshua  B.  Bond  and  James 
Lyle,  shall  reconvey  or  release  as  the  case  may  re- 
quire, all  lands  heretofore  conveyed  or  pledged  to 
them,  by  the  late  Gideon  Dennison,  as  a  collateral 
security.9'  The  award  does  not  determine  what 
lands  were  so  conveyed.  If  the  arbitrators  had  di- 
rected that  all  the  lands  conveyed  or  pledged  by 
Gideon  Dennison  should  be  reconveyed,  there  would 
have  been  some  difficulty  in  ascertaining  what  lands 
had  been  conveyed  or  pledged,  from  the  uncertainty 
where  deeds  might  have  been  recorded,  and  whether 
grants  might  not  have  been  deposited  without  a  con- 
veyance; but  they  have  directed  that  those  lands 
only  shall  be  reconveyed,  which  had  been  conveyed 
or  pledged  as  collateral  security.  No  one  of  these 
deeds  exhibited  on  its  face  any  mark  of  its  being 
made  as  a  collateral  security.  The  question,  whe- 
ther a  conveyance  was  absolute,  or  as  a  security  on- 
ly, was  a  material  question,  which  ought  to  have 
been  decided  by  the  arbitrators.    They  have  not  de* 
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cided  it,  but  have  left  it  open  to  be  decided  by  tbe       mo. 


parties  themselves,  or  by  some  other  tribunal.  This 
is  a  very  important  part  of  the  award,  and  with  re*  v. 
spect  to  this  subject,  it  is  incomplete.  It  is  obvi-  ** 
ously  as  uncertain  now,  as  it  was  before  the  award 
was  made,  what  lands  had  been  conveyed  or  pledged 
to  Gideon  Dennison  as  collateral  security.  This 
part  of  the  award  then  is  void,  and  the  question  is, 
whether  that  part  which  directs  the  payment  of  mo- 
ney be  void  also  ? 

That  an  award  may  be  void  in  part,  and  good  for  uJ^JJJlS01- 
the  residue,  will  be  readily  admitted ;  but  if  that  forictthn^rto?ad. 
part  which  is  void  be  so  connected  with  the  rest  as  connect^with 
to  affect  the  justice  of  the  case  between  the  parties,  affect  the  jus- 

.  lice  of  tbe  case 

the  whole  is  void/   There  is  great  good  sense  in  this  between  the 

°  °  parties,     tbe 

distinction.     If  A.  be  directed  to  pay  B.  $100,  and  "h^nToid 

also  to  do  some  other  act  not  well  enough  defined  to 

be  obligatory,  there  is  no  reason  why  B.  should  not 

have  his  #100,  because  he  cannot  also  get  that  other 

thing  which  was  intended  for  him.     But  if  A.  be 

directed  to  pay  B.  #100,  and  B.  to  do  something  for 

the  benefit  of  A.,  which  is  not  so  defined  as  to  enable 

A.  to  obtain  it,  there  is  much  reason  why  A.  should 

not  pay  the  % 100  ;  since  he  cannot  obtain  that  which 

the  arbitrators  as  much  intended  he  should  receive, 

as  that   he   should  pay  the  sum  awarded  against 

him. 

The  cause  in  2  Saunders,  292,  is  in  point.     In 
that  case  the  arbitrators  awarded,  that  William  Pope 

«  Kyd,  246. 
Voi.  V,  52 
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1830.  should  be  satisfied  and  paid  by  John  Brett,  the  mo* 
ney  due  and  payable  to  the  said  William  Pope,  as 
well  for  task  work  as  for  day  work,  and  then  the 
said  William  should  pay  to  the  said  John  the  sum  of 
£25  lawful  money  of  England.  Mutual  releases- 
were  also  awarded. 

It  was  admitted  that  so  much  of  the  award  as  di- 
rected payment  to  be  made  for  task  work  and  day 
work,  was  void  for  uncertainty,  inasmuch  as  the  ar- 
bitrator had  not  ascertained  how  much  was  to  be 
paid  on  those  accounts ;  but  it  was  contended  that 
the  award  was  good  for  the  residue,  inasmuch  as 
enough  remained  to  make  it  mutual.  But  the  Court 
said,  "  that  if  the  clause  of  task  work  and  day  work 
be  void,  as  it  is  admitted  to  be,  the  whole  award  is 
void,  for  it  appears  that  William  Pope  was  awarded 
to  pay  the  £25,  and  to  give  a  general  release,  upon  a 
supposition  by  the  arbitrator,  that  he  should  be  paid 
the  task  work  and  day  work  by  virtue  of  that  award  ; 
and  that  not  being  so,  it  was  not  the  intention  of  the 
arbitrators,  as  appears  by  the  award  itself,  that  he 
should  pay  the  money,  and  give  a  general  release, 
and  yet  receive  nothing  for  the  task  work  and  day 
work,  as  by  reason  of  the  uncertainty  of  the  award 
in  that  part  he  could  not." 

The  application  of  this  case  to  that  under  conside- 
ration is  complete.  The  award  toreconvey  all  lands 
heretofore  conveyed  or  pledged  to  the  plaintiffs  by 
Gideon  Dennison,  in  his  life  time,  as  collateral  secu- 
rity, is  as  uncertain  as  the  award  to  pay  for  task  work 
and  day  work  already  performed ;  it  was  as  much 
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the  intention  of  the  arbitrators  that  the  parts  of  their  i**o> 
award  which  were  favourable  to  the  different  parties 
should  be  dependent  on  each  other  in  this  case,  as  in 
the  case  of  Pope  v.  Brett  The  arbitrators  never 
could  have  designed  that  Bond  and  Lyle  should  get 
their  money,  and  retain  their  deposits. 

In  his  note  upon  this  case,  Sergeant  Williams  says, 
"  If  by  the  nullity  of  the  award  in  any  part,  one  of 
the  parties  cannot  have  the  advantage  intended  him 
as  a  recompense  or  consideration,  for  that  which  he 
is  to  do  to  the  other,  the  award  is  void  in  the 
whole." 

This  just  principle  must  always  remain  a  part  of 
the  law  of  awards. 

The  objection  to  the  part  of  the  award  which  has 
been  considered,  applies  equally  to  that  part  of  it 
which  respects  bonds,  notes,  bills,  or  other  securities! 

Judgment  affirmed 


CASES  IN  THE  SUPREME  COURT 


(Law  or  Nation*.     Constitutional  Law.) 


The  United  States  v.  Holmes  eta/. 

The  Courts  of  the  United  States  have  jurisdiction  nnder  the  act  of  the 
30th  of  April,  1790,  c.  36.  of  murder  or  robbery  committed  on  the 
high  seas,  although  not  committed  on  board  a  vessel  belonging  to 
citizens  of  the  United  States,  as  if  she  bad  no  national  character, 
but  was  held  by  pirates,  or  persons  not  lawfully  sailing  under  the 
flag  of  any  foreign  nation. 

In  the  same  case,  and  under  the  same  act,  if  the  offence  be  committed 
on  board  of  a  foreign  ressel  by  a  citizen  of  the  United  States,  or  on 
board  a  vessel  of  the  United  States  by  a  foreigner,  or  by  a  citizen 
or  foreigner  on  board  of  a  piratical  vessel,  the  offence  ia  equally 
cognizable  by  the  Courts  of  the  United  States. 

It  makes  no  difference  in  such  a  case,  and  under  the  same  act,  whether 
the  offence  was  committed  on  board  of  a  vessel,  or  in  the  sea,  as  by 
throwing  the  deceased  overboard  and  drowning  him*  or  by  shooting 
him  when  in  the  sea  though  he  was  not  thrown  overboard. 


The  prisoners  were  indicted  at  the  Circuit  Court 
of  Massachusetts,  at  the  October  term  of  said  Court, 
1818,  for  that  the  prisoners  being  citizens  of  the 
United  States,  on  the  fourth  day  of  July  then  last 
past,  with  force  and  arms,  upon  the  high  seas,  out  of 
the  jurisdiction  of  any  particular  State,  in  and  on 
board  a  certain  schooner  or  vessel,  the  name  whereof 
being  to  the  jurors  unknown,  in  and  upon  a  person 
known,  and  commonly  called  by  the  name  of  Reed, 
a  mariner,  in  and  on  board  said  vessel,  in  the  peace 
of  God,  and  of  the  said  United  States,  then  and  there 
being,  piratically,  &c.9  did  make  an  assault ;  and  that 
they,  the  said  William  Holmes,  Thomas  Warrington, 
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Otherwise  called  Warren  Fawcett,  and  Edward  isso. 
Rosewain,  with  a  certain  steel  dagger,  Sic.  which 
he,  the  said  William  Holmes,  in  his  right  hand,  then 
and  there  had  and  held,  the  said  person  commonly 
called  Reed,  in  and  upon  the  arms  and  breast  of 
him,  the  said  Reed,  upon  the  high  seas,  and  on  board 
the  vessel  aforesaid,  and  out  of  the  jurisdiction  of 
any  particular  State,  piratically,  &c  did '  strike  and 
thrust,  giving  to  the  said  person  commonly  called 
Reed,  in  and  upon  the  arms  and  breast  of  him,  the 
said  Reed,  upon  the  high  seas,  in  and  00  board  the 
vessel  aforesaid,  and  out  of  the  jurisdiction  of  any 
particular  State,  piratically,  &c.  in  and  upon  the 
said  arms  and  breast  of  him,  the  said  Reed,  several 
grievous  wounds,  and  did  then  and  there  in  and  on 
board  the  vessel  aforesaid,  upon  the  high  seas,  and 
out  of  the  jurisdiction  of  any  particular  State,  pirati- 
cally, &c.  him,  the  said  person  commonly  called 
Reed,  cast  and  threw  from  out  of  said  vessel  into 
the  sea,  and  plunge,  sink,  and  drown  him,  in  the  sea 
aforesaid,  of  which  said  grievous  wounds,  casting, 
throwing,  plunging,  sinking,  and  drowning,  the  said 
person  commonly  called  Reed,  upon  the  high  seas 
aforesaid,  out  of  the  jurisdiction  of  any  particular 
State,  then  and  there  instantly  died. 

And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say,  that  the  said  William  Holmes,  &c  him, 
the  said  person  commonly  called  Reed,  then  and 
there,  upon  the  high  seas  as  aforesaid,  and  out  of  the 
jurisdiction  of  any  particular  State,  piratically,  &c* 
did  kill  and  murder,  against  the  peboe  and  dignity  of 
the  said  United  States,  and  against  the  form  of  the 
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1820.  statute  of  the  said  United  States,  in  such  case  made 
u.  states  an(*  provided,  &c.  Upon  which  indictment  the  pri- 
^*-  soners  were  found  guilty  of  the  offence  charged 
therein.  And,  thereupon,  the  counsel  for  the  pri- 
soners moved  the  Court  for  a  new  trial  for  the  mis- 
direction of  the  Court  upon  the  points  of  law  which 
had  been  raised  at  the  trial.  And  upon  arguing  the 
said  motion  for  a  new  trial,  the  several  questions  oc- 
curred before  the  Circuit  Court,  which  are  stated  in 
the  opinion  of  this  Court,  upon  which  the  opinions  of 
the  judges  of  the  Circuit  Court  were  opposed. 

From  the  evidence  it  appeared  that  a  vessel,  ap- 
parently Spanish,  (whose  national  character,  how- 
ever, was  not  distinctly  proved  by  any  documentary 
evidence,  or  by  the  testimony  of  any  person  conu- 
sant of  its  character,)  was  captured  by  two  priva- 
teers from  Buenos  Ay  res,  a  prize  crew  put  on  board, 
and  the  prisoners  were  of  that  prize  crew.  One  of 
the  prisoners  was  a  citizen  of  the  United  States,  and 
the  other  prisoners  were  foreigners.  The  crime  was 
committed  by  the  prisoners  on  the  person  whose 
death  was  charged  in  the  indictment,  by  drowning 
him  on  the  high  seas,  he  being,  at  the  time,  a  prize 
master  of  the  captured  vessel,  and  thrown  or  driven 
overboard  by  the  prisoners.  There  was  no  proof 
who  were  the  owners  of  the  privateers,  nor  where 
they  resided,  nor  what  were  the  ships'  papers  or 
documents,  nor  where,  nor  at  what  time,  they  were 
armed  or  equipped  for  war.  The  privateers  had 
been  at  Buenos  Ay  res,  and  openly  kept  a  rendezvous 
there,  and  shipped  the  crews  there.  The  crews  con- 
sisted chiefly  of  Englishmen,  Frenchmen,  and  Ame? 


Holmes. 
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ricans.  The  commander  of  one  of  the  privateers  isso. 
was,  by  birth,  a  citizen  of  the  United  States,  and  ^^stiiei' 
had  a  family  domiciled  at  Baltimore.  The  com-  _y 
mander  of  the  other  was  by  birth  an  Englishman, 
but  had  long  been  domiciled  at  Baltimore.  There 
was  no  proof  that  either  of  them  had  ever  lived  at 
Buenos  Ayres,  or  been  naturalized  there.  All  the 
witnesses  agreed  that  both  the  privateers  were  built 
at  Baltimore.  They  had  been  at  Buenos  Ayres,  be* 
fore  their  sailing  on  this  cruise,  but  a  short  time,  one 
about  six  weeks,  the  other  a  few  days  only. 

And  the  said  Judges  being  so  opposed  in  opinion 
upon  the  questions  aforesaid,  the  same  were  then 
and  there,  at  the  request  of  the  district  attorney  for 
the  United  States,  stated,  under  the  direction  of  the 
Judges,  and  ordered  by  the  Court  to  be  certified  un- 
der the  seal  of  the  Court  to  this  Court,  to  be  finally 
decided. 

This  case  was  argued  by  the  Attorney  General  Feb.  Ufa 
for  the  United  States,  and  by  Mr.  Webster  for  the 
prisoners,  upon  the  same  grounds  which  are  stated 
jn  the  argument  of  the  preceding  cases  of  the  Uni- 
ted States  v.  Klintock,0  the  United  States  v.  Smith/ 
and  the  United  States  v.  Furlong  et  al.c 

Mr.  Justice  Washington  delivered  the  opinion  of  March  isth. 
the  Court.     This  case  comes  before  the  Court  upon 
a  division  of  opinion  of  the  Judges  of  the  Circuit 
Court  for  the  district  of  Massachusetts.     The  de- 
fendants are  indicted  for  murder  committed  on  the 

a  Ante,  p.  144.  b  Ante,  p.  153.  c  Ante,  p.  18/1/ 
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18*).     higk  teas;  and  the  questions  adjourned  to  this  Court 

D.  States     ***> 

£_  1.  Whether  the  Circuit  Court  had  jurisdiction  of 
the  offence  charged  in  the  indictment,  unless  the  yes* 
sel  on  board  of  which  the  offence  was  committed, 
was,  at  the  time,  owned  by  a  citizen,  or  citizens  of 
the  United  States,  and  was  lawfully  sailing  under  its 

flag. 

2.  Whether  the  Court  had  jurisdiction  of  the  of- 
fence charged  in  the  indictment,  if  the  vessel  on 
board  of  which  it  was  committed,  at  the  time  of  the 
commission  thereof,  had  no  real  national  character, 
but  was  possessed  and  held  by  pirates,  or  by  persons 
not  lawfully  sailing  under  the  flag,  or  entitled  to  the 
protection  of  any  government  whatever. 

3.  Whether  it  made  any  difference  as  to  the  point 
of  jurisdiction,  whether  the  prisoners,  or  any  of  them, 
were  citizens  of  the  United  States,  or  that  the  of- 
fence was  consummated,  not  on  board  of  any  vessel, 
but  in  the  high  seas. 

4.  Whether  the  burthen  of  proof  of  the  national 
character  of  the  vessel  on  board  of  which  the  offence- 
was  committed,  was  on  the  United  States,  or,  under 
the  circumstances  stated  in  the  charge  of  the  Court, 
was  on  the  prisoner. 

The  two  first  questions  have  been  decided  by  this 
Court  at  its  present  session.  In  Klintock's  case,*  it 
was  laid  down,  that  to  exclude  the  jurisdiction  of 
the  Courts  of  the  United  States,  in  cases  of  murder 
or  robbery  committed  on  the  high  seas,  the  vessel  in 
which  the  offender  is,  or  to  which  he  belongs,  must 

a  Ante,  p.  144. 
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be,  at  the  time,  in  fact,  as  well  as  in  right,  the  pro*  1820. 
perty  of  a  subject  of  a  foreign  State,  and  in  virtue 
of  such  property,  subject,  at  that  time,  to  his  con- 
trol. But  if  the  offence  be  committed  in  a  vessel, 
not  at  the  time  belonging  to  subjects  of  a  foreign 
State,  but  in  possession  of  persons  acknowledging 
obedience  to  no  government  or  flag,  and  acting  in 
defiance  of  all  law,  it  is  embraced  by  the  act  of  the 
30th  of  April,  1 790.  It  follows,  therefore,  that  mur- 
der or  robbery  committed  on  the  high  seas,  may  be 
an  offence  cognizable  by  the  Courts  of  the  United 
States,  although  it  was  committed  on  board  of  a 
vessel  not  belonging  to  citizens  of  the  United  States, 
as  if  she  had  no  national  character,  but  was  possessed 
and  held  by  pirates,  or  persons  not  lawfully  sailing 
under  the  flag  of  any  foreign  nation. 

The  third  question  contains  two  propositions, 
1.  As  to  the  national  character  of  the  offender,  and 
of  the  person  against  whom  it  is  committed  ;  and,  2. 
As  to  the  place  where  the  offence  is  committed. 

In  respect  to  the  first,  the  Court  is  of  opinion, 
and  so  it  has  been  decided  during  the  present  term, 
that  it  makes  no  difference  whether  the  offender  be 
a  citizen  of  the  United  States  or  not.  If  it  be  com- 
mitted on  board  of  a  foreign  vessel  by  a  citizen  of 
the  United  States,  or  on  board  of  a  vessel  of  the 

United  States  by  a  foreigner,  the  offender  is  to  be 

* 

considered,  pro  hoc  vice,  and  in  respect  to  this  sub- 
ject, as  belonging  to  the  nation  under  whose  flag  he 
sails.  If  it  be  committed  either  by  a  citizen  or  a 
foreigner,  on  board  of  ,a  piratical  vessel,  the  offence 
is  equally  cognizable  by  thfe  Courts  of  the  United 

Vol.  V.  63 
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1820.  States,  under  the  above  mentioned  law.  2.  Upon 
this  point,  the  Court  is  of  opinion,  that  it  makes  no 
difference  whether  the  offence  was  committed  on 
board  of  a  vessel,  or  in  the  sea,  as  by  throwing  the 
deceased  overboard  and  drowning  him,  or  by  shoot- 
ing him  when  in  the  sea,  though  he  was  not  thrown 
overboard.  The  words  of  the  above  act  of  Con- 
gress are  general,  and  speak  of  certain  offences  com- 
mitted upon  the  high  seas,  without  reference  to  any 
vessel  whatsoever  on  which  they  should  be  commit- 
ted ;  and  no  reason  is  perceived  why  a  more  restrict- 
ed meaning  should  be  given  to  the  expressions  of  the 
law,  than  they  literally  import.  In  the  case  of  Fur- 
long, for  the  murder  of  Sunley,  decided  during  the 
present  term  of  the  Court,  it  was  certified,  that  mur- 
der committed  from  on  board  an  American  vessel, 
by  a  mariner  sailing  on  board  ap  American  vessel, 
by  a  foreigner  on  a  foreigner,  in  a  foreign  vessel,  is 
within  the  act  of  the  30th  of  April,  1 790.a  It  follows 
from  this,  and  the  principles  laid  down  in  Klintock's 
case,  that  the  same  offence  committed  by  any  person 
from  on  board  a  vessel  having  no  national  character, 
as  by  throwing  a  person  overboard,  and  drowning 
him,  is  within  the  same  law. 

It  is  stated,  in  the  charge  of  the  Court  below, 
that  it  did  not  appear  by  any  legal  proof,  that  the 
privateers  had  commissions  from  Buenos  Ayres,  or 
any  ship's  papers  or  documents  from  that  govern- 
ment, or  that  they  were  ever  recognized  as  ships  of 
that  nation,  or  of  its  subjects:  or  who  were  the  own- 
ers, where  they  resided,  or  when  or  where  the  pri- 
vateers were  armed  or  equipped.    But  it  did  appear 

a  Ante,  p.  184. 
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in  proof,  that  the  captains  and  crew  were  chiefly  isso. 
Englishmen,  Frenchmen,  and  American  citizens; 
that  the  captains  were  both  domiciled  at  Baltimore, 
where  the  family  of  one  of  them  resided,  and  that 
he  was  by  birth  an  American  citizen.  It  was  also 
proved,  that  the  privateers  were  Baltimore  built. 

Under  these  circumstances,  the  Court  is  of  opi- 
nion, that  the  burthen  of  proof  of  the  national  cha- 
racter of  the  vessel  on  board  of  which  the  offence 
was  committed,  was  on  the  prisoners. 

Certificate.  This  cause  came  on  to  be  heard  on 
the  transcript  of  the  record  of  the  Circuit  Court  of  the 
United  States,  for  the  district  of  Massachusetts,  and 
on  the  questions  on  which  the  Judges  of  that  Court 
were  divided  in  opinion,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion : 

1.  That  the  said  Circuit  Court  had  jurisdiction  of 
the  offence  charged  in  the  indictment,  although  the 
vessel  on  board  of  which  the  crifencc  was  committed 
was  nor,  at  the  time,  owned  by  a  citizen,  or  citizens 
of  the  United  States,  and  was  not  lawfully  sailing 
under  its  flag. 

2.  The  said  Circuit  Court  had  jurisdiction  of  the 
offence  charged  in  the  indictment,  if  the  vessel,  on 
board  of  which  it  was  committed,  had,  at  the  time 
of  the  commission  thereof,  no  real  national  character 
but  was  possessed  and  held  by  pirates,  or  by  persons 
not  lawfully  sailing  under  the  flag,  or  entitled  to  the 
protection  of  any  government  whatsoever. 

3.  That  it  made  no  difference,  as  to  the  point  of 
jurisdiction,  whether  the  prisoners,  or  any  of  them, 
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1820.  were  citizens  of  the  United  States,  or  whether  the 
deceased  was  a  citizen  of  the  United  States*  or  that 
the  offence  was  committed  not  on  board  any  vessel, 
but  on  the  high  seas. 

4.  That  the  burthen  of  proof  of  the  national  cha- 
racter of  the  vessel,  on  board  of  which  the  offence 
was  committed,  was,  under  the  circumstances  stated 
in  the  charge  of  the  Court,  on  the  prisoners.4 


(Constitutional  Law.) 

Owings  v.  Speed  et  ah 

The  present  Constitution  of  the  United  States  did  not  commence  it* 
operation  until  the  first  Wednesday  in  March,  1789,  and  the  pro- 
vision in  the  Constitution,  that  "  no  State  shall  make  any  law  im- 
pairing the  obligation  of  contracts,"  does  not  extend  to  a  State  law- 
enacted  before  that  day,  and  operating  upon  rights  of  property 
vested  before  that  time. 

The  books  of  a  corporation,  established  for  public  purposes,  are  evi- 
dence of  its  acts  and  proceedings. 

March  iM.  THIS  cause  was  argued  by  Mr.  B.  Hardin,  for 
the  defendants,  no  counsel  appearing  for  the  plain- 
tiff. 

% 

Xarehjeth,  Mr.  Chief  Justice  Marshall  delivered  the 
opinion  of  the  Court.  This  was  an  ejectment 
brought  by  the  plaintiff  in  the  Circuit  Court  of 
the  United  States,  for  the  District  of  Kentucky, 
to    recover  a  lot  of  ground   lying  in   Bardstown. 

a  Vide  Appendix,  Note  IV. 
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This  town  was  laid  off  io  1780,  on  a  tract  of  land      wao, 
consisting  of  1000  acres,  for  which,  in  1 ?85,  a  patent     Owing* 
was  issued  by  the  Commonwealth  of  Virginia  to      gJJ^ 
Bard  and  O wings.     In  1788,  the  legislature  of  Vit- 
ginia  passed  an  act,  vesting  100  acres,  part  of  this 
tract,  in  trustees,  to  be  laid  off  in  lots,  some  of  them 
to  be  given  to  settlers,  and  others  to  be. sold  for  the 
benefit  of  the  proprietors.      The  cause    depends, 
mainly,  on  the  validity  of  this  act.     It  is  contended 
to  be  a  violation  of  that  part  of  the  Constitution  of 
the  United  States,  which  forbids  a  State  to  pass  any 
law  impairing  the  obligation  of  contracts. 

Much  reason  is  furnished  by  the  record  for  pre- 
suming the  consent  of  the  proprietors  to  this  law  ; 
but  the  Circuit  Court  has  decided  the  question  in- 
dependently of  this  consent,  and  that  decision  is  now 
to  be  reviewed. 

Before  we  determine  on  the  construction  of  the 
Constitution  in  relation  to  a  question  of  this  descrip- 
tion, it  is  necessary  to  inquire  whether  the  provisions 
of  that  instrument  apply  to  any  acts  of  the  State 
legislatures  which  were  of  the  date  with  that  which 
it  is  now  proposed  to  consider. 

This  act  was  passed  in  the  session  of  1 788.  Did 
the  Constitution  of  the  United  States  then  operate 
upon  it  ? 

In  September,  1787,  after'  completing  the  great 
work  in  which  they  had  been  engaged,  the  Conven- 
tion resolved  that  the  Constitution  should  be  laid  be- ' 
fore  the  Congress  of  the  United  States,  to  be  sub- 
mitted by  that  body  to  Conventions  of  the  several 
States,  to  be  convened  by  their  respective  legislatures ; 
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i8to.      and  expressed  the  opinion,  that  as  soon  as  it  should' 
s£f^'   he  ratified  by  the  Conventions  of  nine  States,  Con- 
y.        gress  should  fix  a  day  on  which  electors  should  be 
Spced*      appointed  by  the  States,  a  day  on  which  the  electors 
should  assemble  to  vote  for  President  and  Vice-Presi- 
dent, "  and  the  time  and  placq  for  commencing  pro- 
ceedings under  this  Constitution." 

The  Conventions  of  nine  States  having  adopted 
the  Constitution,  Congress,  in  September  or  Octo- 
ber, 1788,  passed  a  resolution  in  conformity  with  the 
opinions  expressed  by  the  Convention,  and  appointed 
the  first  Wednesday  in  March  of  the  ensuing  year 
as  the  day,  and  the  then  seat  of  Congress  as  the 
place,  "  for  commencing  proceedings  under  the  Con- 
stitution." 

Both  Governments  could  not  be  understood  to  ex- 
ist at  the  same  time.  The  new  Government  did  not 
commence  until  the  old  Government  expired.,  It  is 
apparent  that  the  Government  did  not  commence  on 
the  Constitution  being  ratified  by  the  ninth  State ;  for 
these  ratifications  were  to  be  reported  to  Congress, 
whose  continuing  existence  was  recognised  by  the 
Convention,  and  who  were  requested  to  continue  to 
exercise  their  powers  for  the  purpose  of  bringing  the 
new  government  into  operation.  In  fact,  Congress 
did  continue  to  act  as  a  government  until  it  dissolved 
on  the  first  of  November,  by  the  successive  disap- 
pearance of  its  members.  It  existed  potentially  until 
the  2d  of  March,  the  day  preceding  that  on  which 
the  members  of  the  new  Congress  were  directed  to 
assemble. 

The  resolution  of  the  Convention  might  originally 
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have  suggested  a  doubt,  whether  the  Government      isao. 
could  be  in  operation  for •  every  purpose  before  the  ^^owinfs"' 
choice  of  a  President ;  but  this  doubt  has  been  long         *>. 
solved,  and  Were  it  otherwise,  its  discussion  would 
be  useless,  since  it  is  apparent  that  its  operation  did 
not  commence  before  the  first  Wednesday  in  March, 
1 789,  before  which  time  Virginia  had  passed  the  act 
which  is  alleged  to  violate  the  Constitution. 

In  the  trial  of  the  cause,  the  defendant  produced 
a  witness  to  prove  that  the  lot  for  which  the  suit  was 
instituted,  was  a  part  of  the  100  acres  vested  in  trus- 
tees by  the  act  of  assembly.  To  this  testimony  the 
plaintiff  objected,  because  the  witness  stated,  that  he 
had  sold  a  lot  in  Bardstown,  with  warranty,  and 
was  in  possession  of  another.  He  added,  that  no 
suit  had  been  brought  for  the  said  lot,  and  that  he 
was  not  interested  in  this  suit.  The  Court  admitted 
the  witness,  and  to  this  opinion  also  a  bill  of  excep- 
tions was  taken. 

It  is  so  apparent  that  the  witness  had  no  interest 
in  the  suit  in  which  he  was  examined,  and  it  is  so 
well  settled  that  only  an  interest  in  that  suit  could 
affect  his  competency,  as  to  make  it  unnecessary  to 
say  more,  than  that  the  Court  committed  no  error  in 
permitting  his  testimony  to  go  to  the  jury. 

There  was  also  an  exception  taken  to  the  opinion 
of  the  Court  in  allowing  the  book  of  the  board  of 
trustees,  in  which  their  proceedings  were  recorded, 
and  other  records  belonging  to  the  corporation,  to  be 
given  in  evidence. 

The  book  was  proved  by  the  present  clerk,  who 
also  proved  the  handwriting  of  the  first  clerk,  and  of 
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18*0.  the  President,  who  were  dead.  The  Trustees  were 
established  by  the  legislature  for  public  purposes. 
The  books  of  such  a  body  are  die  best  evidence  of 
their  acts,  and  ought  to  be  admitted  whenever  those 
acts  are  to  be  proved.  There  was  no  error  in  the 
opinion  admitting  them. 

There  is  the  less  necessity  in  this  case  for  entering 
more  fully  into  this  question,  because  the  record  con- 
tains other  evidence  of  the  facts,  which  the  testi- 
mony, to  which  exceptions  were  taken,  was  adduced 
to  prove. 

Judgment  affirmed,  with  costs. 


(Chancer*.) 

Conn  et  al.  v.  Penn. 

In  appeals  to  this  court,  from  the  Circuit  Courts,  in  Chancery  cases, 
the  parol  testimony  which  is  heard  at  the  trial,  in  the  Court  below, 
ought  to  appear  in  the  record.  ,  , 

A  final  decree  in  equity,  or  an  interlocutory  decree,  which,  in  a  gTeat 
measure,  decides  the  merits  of  the  cause,  cannot  be  pronounced  until 
all  the  parties  to  the  bill,  and  all  the  parties  in  interest,  are  before 
the  Court. 

March  Wh.  This  cause  was  argued  by  Mr.  Pinkney,  and  Mr. 
Jones,  for  the  appellants,  and  by  the  Attorney- Gene- 
ral, and  Mr.  Sergeant,  for  the  respondent. 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion       1820. 
of  the  Court.     This  is  an  appeal  from  a  decree  of  the    V^T"^W 
Circuit  Court  for  the  district  of  Pennsylvania,  dis-        ▼• 
missing  the  bill  of  the  plaintiffs.  March  ieth. 

Without  going  into  the  merits  of  the  case,  the 
counsel  for  the  plaintiffs  contend,  that  the  decree 
ought  to  be  reversed,  because  it  appears  to  have 
been  pronounced  in  part  on  parol  testimony,  which 
has  not  been  introduced  into  the  record,  and  because 
the  decree  was  made  when  the  parties  interested 
were  not  all  before  the  Court. 

The  laws  of  the  United  States  have  always  pro- 
ceeded on  the  supposition,  that  in  revising  decrees  in 
Chancery,  the  facts,  as  well  as  the  law,  should  be 
laid  before  this  Court.  The  judiciary  act,  which  di- 
rects that  the  mode  of  proof  shall  be  by  oral  testi- 
mony, and  that  witnesses  shall  be  examined,  in  open 
Court,  also  directs  that  a  statement  of  facts  shall,  be 
placed  on  the  record.  The  act  of  1802  lerfves  it  to 
the  discretion  of  the  Courts  in  those  States  where  tes- 
timony in  Chancery  is  taken  by  depositions,  to  order, 
on  the  request  of  either  party,  the  testimony  of  the 
witnesses  to  be  taken  by  depositions. 

The  act  of  1803  repeals  those  parts  of  the  judiciary 
act  which  authorize  a  writ  of  error,  and  a  statement 
of  facts  in  Chancery  cases ;  allows  an  appeal  from  the 
decrees  of  a  Circuit  Court  sitting  in  Chancery  ;  and 
directs  that  a  copy  of  the  bill,  answer,  depositions, 
and  all  other  proceedings,  of  what  kind  soever,  in  the 
cause,  shall  be  transmitted  to  this  Court,  and  that  nq 
new  evidence  shall  be  heard. 

Vol.  V.  54 
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1820.  :  Previous  to  this  act,  the  facts  were  brought  before 
this  Court  by  the  statement  of  the  judge.  The  depo- 
sitions are  substituted  for  that  statement ;  and  it 
would  seem,  since  this  Court  must  judge  of  the  fact, 
as  well  as  the  law,  that  all  the  testimony  which  was 
before  the  Circuit  Court  might  to  be  laid  before  this 
court.  Yet  the  section  which  directs  that  witnesses 
shall  be  examined  in  open  Court,  is  no*,  in  terms,  re- 
pealed. 

.  The  Court  has  felt  considerable  doubts  on  this  sub- 
ject, but  thinks  it  the  safe  course  to  require  that  all 
the  testimony  on  which  the  judge  founds  his  opinion, 
should,  in  cases  within  the  jurisdiction  of  this  Court, 
appear  in  the  record.  The  parties  may  certainly 
waive  testimony  by  consent,  but  if  this  consent  does 
not  appear,  it  cannot  be  presumed ;  and  where  it  is 
shown  on  the  record  that  witnesses  were  examined 
in  open  Court,  this  Court  cannot  say  how  much  the 
opinion '  of  the  Circuit  Court  was  influenced,  and 
ought  to  have  been  influenced,  by  their  testimony. 

In  this  case  an  interlocutory  decree  was  rendered, 
which  decided,  to  a  great  extent,  the  merits  of  the 
cause,  at  a  time  when  one  of  the  defendants  name^ 
in  the  bill  was  not  before  the  Court,  and  when  it  ap- 
peared that  a  person  not  made  a  defendant  was  deep- 
ly concerned  in  interest.  This  decree  granted  relief 
on  certain  conditions,  to  certain  classes  of  the  plaiur 
tiffs,  and  directed  them  to  appear  before  commission- 
ers, and  to  exhibit  their  proof  that  they  came  within 
the  descriptions  of  persons  who  ware  entitled  to  re- 
lief.    They  refused  to  appear  before  these  commis- 
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6toners ;  and  upon  the  coming  in  of  the  report,  stating       lsto. 
this  fact,  their  bill  was  dismissed  with  costs. 

The  object  of  this  bill  was  to  obtain  conveyances 
from  John  and  William  Penn  of  certain  lands  which 
they  were  supposed  to  hold  as  tenants  in  common, 
and  to  which  the  plaintiffs  asserted  an  equitable  title. 
It  was  irregular  to  make  the  decree  which  was  made 
respecting  the  title,  until  both  the  defendants  were 
before  the  Court.    But  it  is  the  fault  of  the  plaintiffs 
that  they  were  not.    The  bill  prays  conveyances  of 
the  legal  title  op  the  payment  of  so  much  money  as 
was  still  due  on  certain  principles  on  which  they  allege 
their  equitable  title  to  have  been  acquired.    It  was  re- 
ferred to  commissioners  to  ascertain  the  amount  of 
these  sums,  as  well  as  to  class  the  respective  claimants 
according  to  the  interlocutory  decree.    They  refuse 
to  appear  before  the  commissioners,  and  to  exhibit 
either  their  equitable  titles,  or  to  show  the  payments 
they  have  made.     On  what  pretence  can  such  plain- 
tiffs claim  the  aid  of  a  Court  of  Equity  ?  What  is  a 
Court  to  dp  in  such  a  state  of  things  ?  Where  a  party 
asking  its  aid  refuses  to  comply  with  the  conditions 
on  which  that  aid  must  depend,  a  Court  is  certainly 
correct  in  refusing  its  aid,  and  may  dismiss  the  bill, 
But  in  such  a  case,  we  think  it  would  be  harsh  to 
make  the  decree  of  dismission  a  bar  to  a  future  ac- 
tion.    It  is  not  certain  that  this  decree  is  on  such 
a  hearing  as  to  be  a  bar  to  a  future  action;  and 
this  point  is  not  positively  decided.     It  is  unne- 
cessary to  decide  it,  because  we  think  the  interlo- 
cutory decree  was  irregular,  and  ought  not  to  have 
heen  made  until  William  Penn,  a  tgnqn*  «*  common 
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1890.  with  John  Penn,  was  before  the  court.  The  defen- 
dants are  left  at  liberty  to  proceed  with  their  legal 
title,  and  this  must  be  sufficient  to  prevent  the  plain- 
tiffs from  practising  unnecessary  delays. 

For  the  irregularities  which  have  been  stated,  we 
think  the  Ahtree  ought  to  be  reversed,  and  the  cause 
remanded,  that  the  proper  proceedings  may  be  had 
therein. 

Decree.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record,  and  was  argued  by  counsel. 
On  consideration  whereof,  this  Court  is  of  opinion, 
that  the  parol  testimony  stated  by  the  Circuit  Court, 
in  the  interlocutory  decree,  to  have  been  heard  at  the 
trial,  ought  to  have  appeared  in  the  record,  and  that 
the  interlocutory  decree  ought  not  to  have  been  pro- 
nounced until  William  Penn  was  before  the  Court  by 
his  answer,  or  otherwise.  This  Court  is,  therefore, 
of  opinion,  that  the  decree  of  the  Circuit  Court  for 
the  district  of  Pennsylvania,  dismissing  the  bill  of  the 
plaintiffs,  ought  to  be  reversed,  and  the  same  is  here- 
by reversed,  and  the  cause  is  remanded,  that  farther 
proceedings  may  be  had  therein,  according  to  equity. 
All  which  is  ordered  and  decreed  accordingly. 
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1820. 


Campbell 


Pratt 
(Chanckbt.) 

Campbell  v.  Pratt  et  aL 

Explanation  of  the  former  decree  of  this  Court  in  the  same  caae> 
9  Crunch,  500. 

THIS  caase  was  argued  by  Mr.  JTey,for  theap-  JUarchistb. 
peliant,  and  by  Mr.  Jones,  for  the  respondents. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  March  leth, 
Court.  The  principal  question  in  this  case  is,  whe- 
ther the  Circuit  Court  has  executed  the  decrees  for- 
merly pronounced  between  these  parties,'  according 
to  their  true  intent  and  meaning.  Some  obscurity 
has  been  thrown  over  the  meaning  of  those  decrees", 
from  an  obvious  error  in  copying  them  into  the  mi- 
nutes. The  primary  object  of  this  Court  was,  to 
give  to  Law  the  benefit  of  a  foreclosure  in  all  the  lots 
included  in  the  mortgage  from  Morris,  Nicholson  and 
Greenleaf,  in  whose  right,  Pratt,  Francis  and  Com- 
pany founded  their  claim.  But  being  called  upon 
by  the  equity  of  intervening  interests,  (in  creating 
which  Law  himself  had  had  some  agency,)  they  de- 
creed a  distribution  of  the  whole  amount  due  to 
Law,  between  that  class  of  lots,  still  held  by  the 
mortgagor,  and  that  which  had  passed  into  the  hands 

a  S.  C.  9  Cranch,  W>. 
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ism  of  the  present  appellants.  This  class  was  again 
subject  to  another  discrimination,  inasmuch  as  thir- 
teen of  the  thirty-two  purchased  by  the  appellant, 
were  subject  to  a  second  mortgage,  executed  by 
Morris,  Nicholson,  and  Greenleaf,  to  one  Duncan- 
son,  and  the  equitable  interest  in  which  was  adjudg- 
ed to  the  assignee  of  Greenleaf.  The  sum  which 
thirty-two  lots  were  decreed  to  contribute  to  the  pay- 
ment of  Law,  was  to  be  determined  by  the  ratio 
wfrich  these  lots  bore  to  the  whole  of  the  mortgaged 
premises. 

It  is  now  contended,  that  another  distribution  of 
the  sum  thus  charged,  is  to  be  made  between  the  lots 
thus  mortgaged  to  Duncanson,  and  the  remaining 
lots  of  this  class.    And  it  is  ascertained,  that  the 
consequence  will  be,  putting  a  considerable  sum  in 
the  pocket  of  this  appellant,  to  the  prejudice  of 
Duncanson's  mortgage,  as  the  sale  of  those  thirteen 
lots  falls  considerably  short  of  satisfying  the  sum 
decreed  on  that  mortgage.     That  is,  that  these  thir- 
teen lots  shall  be  charged  rateably  with  the  sum 
charged  upon  the  whole  class,  so  as  to  contribute  t* 
relieve  the  remaining  lots,  and  by  thus  contributing 
to  the  satisfaction  of  Law's  mortgage,  leave  the 
larger  sum  from  the  sale  of  the  remaining  lots  to  be 
paid  over  to  this  appellant.     This,  it  is  contended,  is 
both  conformable  to  the  decree,  and  to  general  prin- 
ciples. 

If  conformable  to  the  decree,  it  is  in  vain  to  refer 
to  general  principles.  But,  we  think,  the  purport  of 
the  decree  is  obviously  otherwise.     Campbell,  claim- 
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ing  as  purchaser  at  sheriffs'  sales,  under  an  attach-  I820. 
ment  of  the  interest  of  the  mortgagors,  filed  his  bill 
for  a  redemption  of  the  whole  of  this  class  of  lots, 
and  the  Court  decreed,  that  he  be  permitted  to  re- 
deem, on  payment,  first,  of  the  ratio  of  Law's' mort- 
gage, charged  on  this  class,  secondly,  on  payment  of 
two  thirds  of  the  amount  of  principal  and  interest 
of  .the  debt  due  to  Duncanson.  And  as  the  opposite 
claimants  had  filed  their  bill  for  a  foreclosure,  a  sale 
is  ordered  of  the  whole  of  this  class  of  lots  to  rai&e 
the  money,  to  be  applied  in  the  same  manner,  if 
Campbell  should  fail  in  six  months  to  redeem.  The 
application  of  the  amount  of  sales  must  then  be  re- 
gulated by  the  right  of  redemption  as  decreed  to 
Campbell ;  and  that  is,  that  he  pay,  first,  the  contri- 
bution to  Law,  secondly,  the  amount  due  to  Dun- 
canson, upon  which  conditions  only  he  could  hold 
the  lots  discharged  of  the  mortgages,  and,  conse- 
quently, after  those  payments  only,  could  he  receive 
the  balance  of  the  money,  the  representative  of  his 
remaining  interest  in  the  land. 

And  this  exposition  of  the  decree  is  perfectly  con- 
sonant with  general  principles.  AH  the  doubt  in  the 
case  has  been  raised  by  the  effort  to  exhibit  this 
appellant  as  the  holder  of  an  independent  interest, 
that  is,  as  a  third  incumbrancer.  But  this  is  by  no 
means  his  relative  character/  He  is  nothing  more 
than  the  legal  representative  of  -the  interests  of  Mor- 
ris, Nicholson,  and  Greenleaf,  in  the  lots  attached, 
and  sold  to  him.  The  attachment  was  levied  upon 
the  equity  of  redemption  existing  in  those  mortga- 
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i8*a  gors ;  and  the  decision  of  this  Court,  in  supporting 
^a^teU  bis  right,  was  placed  upon  the  decision  of  the  Courts 
of  Maryland,  (in  which  the  land  then  lay,)  which 
maintained  the  validity  of  an  attachment  levied  upon 
an  equity  of  redemption.  He  was,  then,  nothing 
more  than  the  assignee  of  an  equity  of  redemption, 
and  could  claim  no  greater  equity  as  against  either 
Duncanson  or  Law.  That  he  was  not  to  be  coosi- 
dered  as  a  subsequent  incumbrancer,  is  conclusively 
determined  by  this  consideration,  that  there  would 
then  have  been  no  equity  of  redemption  outstanding 
in  any  one.  In  the  relation  of  the  assignee  of  an  equity 
of  redemption,  he  appeared  first  in  this  Court,  and  it 
is  obvious  from  the  former  decree,  that  in  that  light 
only  did  this  Court  view  him.  In  this  light,  he  could 
lay  claim  to  no  rights  inconsistent  with  those  of  the 
creditor;  and,  as  far  as  the  proceeds  of  the  13  lots 
were  adequate  to  satisfying  Duncanson,  he  could  be 
entitled  to  nothing  until  that  debt  was  paid.  Any 
other  application  of  the  proceeds  of  those  lots  would 
be  preferring  the  mortgagor  to  the  mortgagee,  or  the 
debtor  to  the  creditor ;  and  confer  on  the  assignee  of 
the  equity  of  redemption,  a  greater  equity  against 
the  mortgagee  than  could  have  been  decreed  to  the 
original  mortgagor. 

That  part  of  the  decision  of  the  Circuit  Court, 
will,  therefore,  be  affirmed.  But  of  the  remaining 
two  points,  it  will  be  necessary  to  refer  the  subject, 
in  order  to  have  the  statements  and  evidence  in  this 
record  compared,  upon  which  a  conclusion  must  be 
formed.  If  this  appellant  has  teen  charged  with  a 
greater  amount  than  his  just  ratio  of  the  debt  due  to 
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Law,  he  is  entitled  to  relief.     But  the  principles      rao. 
being  established,  this  becomes  a  mere  matter  of  nu-  t^^J^ 
merical  calculation,  *• 

Decree  accordingly. 


(Prizc.) 

The  Atalanta. — Faussat,  Claimant. 

A  question  of  proprietary  interest  on  farther  proof.    Condemnation 
pronounced.  " 

This  cause  was  continued  at  February  term, 
1818,-  for  farther  proof,  but  the  farther  proof  receiv- 
ed at  the  last  term  being  unsatisfactory,  it  was  again 
continued,  on  account  of. some  peculiar  circumstances 
in  the  case,  to  the  present  term,  when  no  farther 
proof  being  produced,  condemnation  was  pro- 
nounced. 

Decree  reversed. 

*  i 

.     a  Vide  Ante,  Vol.  HI.  p.  409.  ; 


Vol.  V  55 


494  CASES  IN  THE  SUPREME  COORT 

1*  (PRACTlCf .) 

Lancaster. 

The  United  States  v.  Lancaster. 

The  District  Judge  cannot  sit  in  the  Circuit  Court  in  a  came  brought 
by  writ  of  error  from  the  District  to  the  Circuit  Court,  and  the 
cause  cannot  in  such  a  case  be  brought  from  the  Circuit  to  this 
Court  upon  a  certificate  of  a  division  of  opinion  of  the  judges. 

Error  to  the  Circuit  Court  of  Pennsylvania. 

This  was  an  action  of  debt  originally  brought  in 
the  District  Court,  and  carried  by  writ  of  error  to 
the  Circuit  Court,  from  which  it  was  brought  to  this 
Court,  upon  a  case  agreed  by  the  parties,  and  a  cer- 
tificate that  the  opinions  of  the  judges  were  opposed 
upon  a  question  arising  in  the  cause. 

* 

jtarchiotfu  The  cause  was  argued  by  Mr.  (X  /*  IngersoU, 
for  the  plaintiffs,  and  by  Mr.  Sergeant,  for  the  de- 
fendant. 

jfarchWhi  Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  Court,  that  it  had  no  jurisdiction  of  the 
cause,  as  the  District  Judge  could  not  sit  in  the  Cir- 
cuit Court  on  a  writ  of  error  from  his  own  decision, 
and  consequently  there  could  be  no  division  of  opi- 
nion to  be  certified  to  this  Court* 

a  Neither  can  a  cause  be  brought  to  this  Court  by  writ  of 
error,  which  has  been  carried  from  the  District  to  the  Circuit 
Court  by  writ  of  error.  The  United  States  v.  Barker,  Jlnfa 
Vol.  II.  p.  395. 
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Judgment.  This  cause  came  on  to  be  heard  on  isso. 
the  transcript  of  the  record  of  the  Circuit  Court  for 
the  District  of  Pennsylvania,  and  was  argued  bj 
counsel.  On  consideration  whereof,  it  was  adjudged 
and  ordered,  that  the  said  cause  be  remanded  to 
the  said  Circuit  Court,  it  not  appearing  from  the 
said  transcript  that  this  Court  has  jurisdiction  in  said 
cause. 
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NOTE  I. 

Speech  of  the  honourable  John  Marshall,  delivered  in  the  house  of 
representatives  of  the  United  States,  on  the  resolutions  of  the 
honourable  Edward  Livingston,  relative  to  Thomas  Nash,  alias 
Jonathan  Robins. 

Mr.  Marshall  said,  believing  as  be  did  most  seriously,  that 
in  a  government  constituted  like  that  of  the  United  States, 
much  of  the  public  happiness  depended,  not  onlj  on  its  being 
rightly  administered,  but  on  the  measures  of  administration 
being  rightly  understood  :  on  rescuing  public  opinion  from  those 
numerous  prejudices  with  which  so  many  causes  might  combine 
to  surround  it :  he  could  not  but  have  been  highly  gratified  with 
the  very  eloquent,  and  what  was  still  more  valuable,  the  very 
able,  and  very  correct  argument,  which  had  been  delivered  by 
the  gentleman  from  Delaware  (Mr.  Bayard)  against  the  reso- 
lutions now  under  consideration.  He  had  not  expected  that 
the  effect  of  this  argument  would  have  been  universal,  but  he 
had  cherished  the  hope,  and  in  this  he  had  not  been  disappoint- 
ed, that  it  would  be  very  extensive.  He  did  not  flatter  himself 
with  being  able  to  shed  much  new  light  on  the  subject ;  but  as 
the  argument  in  opposition  to  the  resolutions  had  been  assailed, 
with  considerable  ability,  by  gentlemen  of  great  talents,  he  trust- 
ed the  house  would  not  think  the  time  misapplied,  which  would 
be  devoted  to  the  re-establishment  of  the  principles  contained  in 
that  argument,  and  to  the  refutation  of  those  advanced  in  oppo- 
sition to  it.   In  endeavouring  to  do  this,  he  should  notice  the  ob- 
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t ervations  in  support  of  the  resolutions,  not  in  the  precise  or- 
der in  which  they  were  made,  bat  as  they  applied  to  the  differ- 
ent points  he  deemed  it  necessary  to  maintain,  in  order  to  de- 
monstrate, that  the  conduct  of  the  executive  of  the  United  States 
could  not  justly  be  charged  with  the  errors  imputed  to  it  by  the 
resolutions. 

His  first  proposition,  he  said,  was,  that  the  case  of  Thomas 
Nash,  as  stated  to  the  President,  was  completely  within  the 
twenty-seventh  article  of  the  treaty  of  amity,  commerce,  and 
navigation,  entered  into  between  the  United  States  of  America 
and  Great  Britain.  * 

He  read  the  article,  and  then  observed  :  The  casus  faderis  of 
this  article  occurs,  when  a  person,  having  committed  murder  or 
forgery  within  the  jurisdiction  of  one  of  the  contracting  parties, 
and  having  sought  an  asylum  in  the  country  of  the  othei,  is 
charged  with  the  crime,  and  his  delivery  demanded,  on  such 
proof  of  his  guilt  as  according  to  the  laws  of  the  place  where 
he  shall  be  found,  would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  offence  had  there  been  committed. 

The  case  stated  is,  that  Thomas  Nash,  having  committed  a 
murder  on  board  a  British  frigate,  navigating  the  high  seas  un- 
der a  commission  from  his  Britannic  majesty,  had  sought  an 
asylum  within  the  United  States,  and  on  this  case  his  delivery 
was  demanded  by  the  minister  of  the  king  of  Great  Britain. 

It  is  manifest  that  the  case  stated,  if  supported  by  proof,  is 
within  the  letter  of  the  article,  provided  a  murder  committed  in 
a  British  frigate,  on  the  high  seas,  be  committed  within  the  ju- 
risdiction of  that  nation. 

That  such  a  murder  is  within  their  jurisdiction,  has  been  fully 
shown  by  the  gentleman  from  Delaware.  The  principle  is,  that 
the  jurisdiction  of  a  nation  extends  to  the  whole  of  its  territory, 
and  to  its  own  citizens  in  every  part  of  the  world.  The  laws 
of  a  nation  are  rightfully  obligatory  on  its  own  citizens  in  every 
situation,  where  those  laws  are  really  extended  to  them.  This 
principle  is  founded  on  the  nature  of  civil  union.  It  is  support- 
ed every  where  by  public  opinion,  and  is  recognized  by 
writers  on  the  law  of  nations.  Rutherforth,  in  his  second  vo- 
lume, (p.  J 80.)  says,  "  The  jurisdiction  which  a  civil  society  has 
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"  over  the  persons  of  its  members,  affects  them  immediately, 
"  whether  they  are  within  its  territories  or  not." 

This  general  principle  is  especially  true,  and  is  particularly 
recognized,  with  respect  to  the  fleets  of  a  nation  on  the  high 
aeas.  To  punish  offences  committed  in  its  fleet,  is  the  practice 
of  every  nation  in  the  universe ;  and  consequently  the  opinion 
of  the  world  is,  that  a  fleet  at  sea  is  within  the  jurisdiction  of 
the  nation  to  which  it  belongs.  Rutherforth  (vol.  ii.  p.  40 1 .)  says, 
"  There  can  be  no  doubt  about  the  jurisdiction  of  a  nation  over 
"  the  persons  which  compose  its  fleets,  when  they  are  out  at 
"  sea,  whether  they  are  sailing  upon  it,  or  are  stationed  in  any 
"  particular  part  of  it." 

The  gentleman  from  Pennsylvania,  (Mr.  Gallatin,)  though  he 
has  not  directly  controverted  this  doctrine,  has  sought  to  weak- 
en it,  by  observing,  that  the  jurisdiction  of  a  nation  at  sea  could 
not  be  complete  even  in  its  own  vessels  ;  and  in  support  of  this 
position,  he  urged  the  admitted  practice  of  submitting  to  search ' 
for  contraband ;  a  practice  not  tolerated  on  land,  within  the  ter- 
ritory of  a  neutral  power.  The  rule  is  as  stated  ;  but  is  foond- 
ded  on  a  principle  which  does  not  affect  the  jurisdiction  of  a 
nation  over  its  citzens  or  subjects  in  its  ships.  The  principle 
is,  that  in  the  sea  itself,  no  nation  has  any  jurisdiction.  All 
may  equally  exercise  their  rights,  and  consequently  the  right 
of  a  belligerent  power  to  prevent  aid  being  given  to  his  enemy, 
is  not  restrained  by  any  superior  right  of  a  neutral  in  the  place. 
But  if  this  argument  possessed  any  force,  it  would  not  apply  to 
national  ships  of  war,  since  the  usage  of  nations  does  not  per- 
mit them  to  be  searched. 

According  to  the  practice  of  the  world  then,  and  the  opinions 
of  writers  on  the  law  of  nations,  the  murder  committed  on  board 
a  British  frigate  navigating  the  high  seas,  was  a  murder  com- 
mitted within  the  jurisdiction  of  the  British  nation. 

Although  such  a  murder  is  plainly  within  the  letter  of  the 
article,  it  has  been  contended  not  to  be  within  its  just  construc- 
tion ;  because,  at  sea,  all  nations  have  a  common  jurisdiction, 
and  the  article  correctly  construed,  will  not  embrace  a  case  of 
concurrent  jurisdiction. 

It  is  deemed  unnecessary  to  controvert  this  construction,  be- 
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cooie  the  proposition,  that  the  United  States  had  no  jurisdietim 
over  the  murder  committed  by  Thomas  AatA,  is  believed  to  be 
completely  demonstrable. 

It  is  not  true  that  all  nations  have  jurisdiction  over  all  offences 
committed  at  sea.  On  the  contrary,  no  nation  has  any  jurisdic-t 
tion  at  sea,  bat  oyer  its  own  citizens  or  vessels,  or  ofiences 
against  itself.    This  principle  is  laid  down  in  2  Rutk.  488. 491. 

The  American  government  has,  on  a  very  solemn  occasion, 
avowed  the  same  principle.  The  first  minister  of  the  French 
republic  asserted  and  exercised  powers  of  so  extraordinary  a 
nature,  as  unavoidably  to  produce  a  controversy  with  the  United 
States.  The  situation  in  which  the  government  then  found  it- 
self was  such,  as  necessarily  to  occasion  a  very  serious  and 
mature  consideration  of  the  opinions  it  should  adopt-  Of  con- 
sequence, the  opinions  then  declared,  deserve  great  respect 
In  the  case  alluded  to,  Mr.  Genet  had  asserted  the  right  of  fit- 
'  ting  out  privateers  in  the  American  ports,  and  of  manning  them 
with  American  citizens,  in  order  to  cruise  against  nations  with 
whom  America  was  at  peace.  In  reasoning  against  this  extra- 
vagant claim,  the  then  secretary  of  state,  in  his  letter  of  the  1 7th 
of  June,  1793,  says :  "  For  our  citizens  then  fo  commit  murders 
"  and  depredations  on  the  members  of  nations  at  peace  with  us, 
"  or  to  combine  to  do  it,  appeared  to  the  executive  and  to  those 
"  whom  they  consulted,  as  much  against  the  laws  of  the  land, 
"  as  to  murder  or  rob,  or  combine  to  murder  or  rob,  its  own 
"  citizens ;  and  as  much  to  require  punishment,  if  done  within 
"  their  limits,  where  they  have  a  territorial  jurisdiction,  or  on 
"  the  high  seas,  where  they  have  a  personal  jurisdiction,  that  is 
"to  say,  one  which  reaches  their  own  citizens  only;  this  being 
"an  appropriate  part  of  each  nation,  on  an  element  where  all 
"have  a  common  jurisdiction." 

The  well  considered  opinion  then  of  the  American  govern- 
ment on  this  subject  is,  that  the  jurisdiction  of  a  nation  at  sea  is 
"personal"  reaching  its  "own  citizens  only"  and  that  this  is 
"  the  appropriate  part  of  each  nation"  on  that  element. 

This  is  precisely  the  opinion  maintained  by  the  oppose rs  of 
the  resolutions.  if  the  jurisdiction  of  America  at  sea  be  per- 
sonal, reaching  its  own  citizens  only ;  if  this  be  its  appropriate 
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part,  then  the  jurisdiction  of  the  nation  cannot  extend  to  a  mur- 
der committed  by  a  British  sailor,  on  board  a  British  frigate 
navigating  the  high  seas,  under  a  commission  from  his  Britannic 
majesty. 

As  a  further  illustration  of  the  principle  contended  for,  sap- 
pose  a  contract  made  at  sea,  and  a  suit  instituted  for  the  reco- 
very of  money  which  might  be  due  thereon.  By  the  laws  of 
what  nation  would  the  contract  be  governed  ?  The  principle 
is  general,  that  a  personal  contract  follows  the  person,  but  is 
governed  by  the  law  of  the  place  where  it  is  formed.  By 
what  law  then  would  such  a  contract  be  governed  ?  If  all  na- 
tions had  jurisdiction  over  the  place,  then  the  laws  of  all  nations 
would  equally  influence  the  contract;  but  certainly  no  man 
will  hesitate  to  admit,  that  such  a  contract  ought  to  be  decided 
according  to  the  laws  of  that  nation,  to  which  the  vessel  or  con- 
tracting parties  might  belong. 

Suppose  a  duel  attended  with  death,  in  the  fleet  of  a  foreign 
nation,  or  in  any  vessel  which  returned  safe  to  port,  could  it 
be  pretended  that  any  government  on  earth,  other  than  that  to 
which  the  fleet  or  vessel  belonged,  had  jurisdiction  in  the  case  ; 
or  that  the  offender  could  be  tried  by  the  laws  or  tribunals  of 
any  other  nation  whatever. 

Suppose  a  private  theft  by  one  mariner  from  another,  and 
the  vessel  to  perform  its  voyage  and  return  in  safety,  would  it 
be  contended  that  all  nations  have  equal  cognizance  of  the  crime, 
and  are  equally  authorized  to  punish  it  ? 

If  there  be  this  common  jurisdiction  at  sea,  why  not  punish 
desertion  from  one  belligerent  power  to  another,  or  correspon- 
dence with  the  enemy,  or  any  other  crime  which  may  be  per- 
petrated ?  A  common  jurisdiction  over  all  offences  at  sea,  in 
whatever  vessel  committed,  would  involve  the  power  of  pun- 
ishing the  offences  which  have  been  stated.  Yet  all  gentlemen 
will  disclaim  this  power.  It  follows,  then,  that  no  such  common 
jurisdiction  exists. 

In  truth,  the  right  of  every  nation  to  punish  is  limited,  in  its 
nature,  to  offences  against  the  nation  inflicting  the  punishment. 
This  principle  is  believed  to  be  universally  true. 

It  comprehends  every  possible  violation  of  its  laws  on  its 
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own  territory,  and  it  extends  to  violations  committed  elsewhere 
by  persons  it  has  a  right  to  bind.  It  extends  also  to  general 
piracy. 

A  pirate,  under  the  law  of  nations,  is  an  enemy  of  the  human 
race.  Being  the  enemy  of  all,  he  is  liable  to  be  punished  by 
all.  Any  act  which  denotes  this  universal  hostility,  is  an  act  of 
piracy.  Not  only  an  actual  robbery  therefore,  but  cruizing  on 
the  high  seas  without  commission,  and  with  intent  to  rob,  ib  pi- 
racy. This  is  an  offence  against  all  and  every  nation,  and  is 
therefore  alike  punishable  by  all.  But  an  offence  which  in  its 
nature  affects  only  a  particular  nation,  is  only  punishable  by 
that  nation. 

It  is  by  confounding  general  piracy  with  piracy  by  statute, 
that  indistinct  ideas  have  been  produced,  respecting  the  pqwer 
to  punish  offences  committed  on  the  high  seas. 

A  statute  may  make  any  offence  piracy,  committed  within 
the  jurisdiction  of  the  nation  passing  the  statute,  and  such  of- 
fence will  be  punishable  by  that  nation.  But  piracy  under  the 
law  of  nations,  which  alone  is  punishable  by  all  nations,  can 
only  consist  in  an  act  which  is  an  offence  against  all.  No  par- 
ticular nation  can  increase  or  diminish  the  list  of  offences  thus 
punishable. 

It  had  been  observed  by  his  colleague,  (Mr.  Nicholas,)  for  the 
purpose  of  showing  that  the  distinction  taken  on  this  subject  by 
the  gentleman  from  Delaware  (Mr.  Bayard)  was  inaccurate, 
that  any  vessel  robbed  on  the  high  seas,  could  be  the  property 
only  of  a  single  nation,  and  being  only  an  offence  against  that 
nation,  could  be,  on  the  principle  taken  by  the  opposers  of  the 
resolutions,  no  offence  against  the  law  of  nations  :  but  in  this 
his  colleague  bad  not  accurately  considered  the  principle.  As 
a  man,  who  turns  out  to  rob  on  the  highway,  and  forces  from  a 
stranger  his  purse  with  a  pistol  at  his  bosom,  is  not  the  particu- 
lar enemy  of  that  stranger,  but  alike  the  enemy  of  every  man 
who  carries  a  purse,  so  those  who,  without  a  commission,  rob 
on  the  high  seas,  manifest  a  temper  hostile  to  all  nations,  and 
therfore  become  the  enemies  of  all.  The  same  inducements 
which  occasion  the  robbery  of  one  vessel,  exist  to  occasion  the 
robbery  of  others,  and  therefore  the  single  offence  is  an  offence 
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against  the  whole  community  of  nations,  manifests  a  temper 
hostile  to  all,  is  the  commencement  of  an  attack  on  all,  and  is 
consequently,  of  right,  punishable  by  all. 
.  His  colleague  had  also  contended,  that  all  the  offences  at  sea, 
punishable  by  the  British  statutes,  from  which  the  act  of  Con- 
gress was  in  a  great  degree  copied,  were  piracies  at  common 
law,  or  by  the  law  of  nations,  and  as  murder  is  among  these, 
consequently  murder  was  an  act  of  piracy  by  the  law  of  nations, 
and  therefore  punishable  by  every  nation.  In  support  of  this 
position,  he  had  cited  1  Hawk.  P.  C.  267.  271.  3  Inst.  1 12.  and 
1  Woodeson,  140. 

The  amount  of  these  cases  is,  that  no  new  offence  is  made 
piracy  by  the  statutes ;  but  that  a  different  tribunal  is  created 
for  their  trial,  which  is  guided  by  a  different  rule  from  that 
which  governed  previous  to  those  statutes.  Therefore,  on  an 
indictment  for  piracy,  it  is  still  necessary  to  prove  an  offence 
which  was  piracy  before  the  statutes.  He  drew  from  these 
authorities  a  very  different  conclusion  from  that  which  had  been 
drawn  by  his  colleague.  To  show  the  correctness  of  his  con- 
clusion, it  was  necessary  to  observe,  that  the  statute  did  not  indeed 
change  the  nature  of  piracy,  since  it  only  transferred  the  trial  of 
the  crime  to  a  different  tribunal,  where  different  rules  of  de- 
cision prevailed  ;  but  having  done  this,  other  crimes  committed 
on  the  high  seas,  which  were  not  piracy,  were  made  punishable 
by  the  same  tribunal ;  but  certainly  this  municipal  regulation 
could  not  be  considered  as  proving  that  those  offences  were, 
before,  piracy  by  the  law  of  nations.  Mr.  Nicholas  insisted  that 
the  law  was  not  correctly  stated  ;  whereupon  Mr.  Marshall  called 
for  3  Inst,  and  read  the  statute. 

"  All  treasons,  felonies,  robberies,  murders,  and  confedera- 
"  cies,  committed  in  or  upon  the  seas,  &c.  shall  be  inquired, 
"  tried,  heard,  determined  and  judged  in  such  shires,  &c.  in  like 
"  form  and  condition  as  if  any  such  offence  had  been  committed 
"  on  the  land,  &c." 

"  And  such  as  dhall  be  convicted,  &c.  shall  have  and  suffer 
"  such  pains  of  death,  &c.  as  if  they  had  been  attainted  of  any 
"  treason,  felony,  robbery,  or  other  the  said  offences  done  upoa 
11  the  land." 

B 
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This  statute,  it  is  certain,  does  not  change  the  nature 
racy  ;  but  all  treasons,  felonies,  robberies,  murders  and  confe- 
deracies committed  in  or  upon  the  sea,  are  not  declared  to  hart 
been,  nor  are  they,  piracies.  If  a  man  be  indicted  as  a  pirate, 
the  offence  must  be  shown  to  have  been  piracy  before  the  sta* 
tute  ;  but  if  he  be  indicted  for  treason,  felony,  robbery,  murder, 
or  confederacy  committed  at  sea,  whether  such  offence  was  or 
was  not  a  piracy,  he  shall  be  punished  in  like  manner  as  if  bo 
had  committed  the  same  offence  on  land.  The  passage  cited 
from  1  Woodeson,  140,  is  a  full  authority  to  this  point  Having 
stated  that  offences  committed  at  sea  were  formerly  triable  be- 
fore the  lord  high  admiral,  according  to  the  course  of  the  Roman 
civil  law,  Woodeson  says,  "  but  by  the  statute  27  H.  8.  c.  4* 
"  and  28  H.  8.  c.  15.  all  treasons,  felonies,  piracies,  and  other 
"  crimes  committed  on  the  sea,  or  where  the  admiral  has  juris- 
"  diction,  shall  be  tried  in  the  realm  as  if  done  on  land.  But 
44  the  statutes  referred  to  affect  only  the  manner  of  the  trial  so 
"far  as  respects  piracy. '  The  nature  of  the  offence  is  not 
"  changed.  Whether  a  charge  amounts  to  piracy  or  not,  most 
"  still  depend  on  the  law  of  nations,  except  where,  tit  ike  east 
"  of  British  subjects,  express  acts  of  parliament  have  declared 
"  that  the  crimes  therein  specified  shall  be  adjudged  piracy,  or 
"  shall  be  liable  to  the  same  mode  of  trial  and  degree  of  pun- 
"  ishment." 

This  passage  proves  not  only  that  all  offences  at  sea  are  not 
piracies  by  the  law  of  nations,  but  also  that  all  indictments  for  pi- 
racy must  depend  on  the  law  of  nations,  "  except  where,  in  the 
"  case  of  British  subjects,  express  acts  of  parliament"  have  chang- 
ed the  law.  Why  do  not  these  "  express  acts  of  parliament" 
change  the  law  as  to  others  than  "  British  subjects  ?"  The 
words  are  general ;  "  all  treasons,  felonies,"  &c.  Why  are 
they  confined  in  construction  to  British  subjects  ?  The  answer 
is  a  plain  one.  The  jurisdiction  of  the  nation  is  confined  to  its 
territory  and  to  its  subjects. 

The  gentleman  from  Pennsylvania  (Mr.  Gallatin)  abandons, 
and  very  properly  abandons,  this  untenable  ground.  He  admits 
that  no  nation  has  a  right  to  punish  offences  against  another  na- 
tion, and  that  the  United  States  can  only  punish  offences  against 
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their  own  laws,  and  the  law  of  nations.  He  admits  too,  that  if 
there  had  only  been  a  mutiny  (and  consequently  if  there  had 
only  been  a  murder)  on  board  the  Hermoint,  that  the  American 
courts  could  have  taken  no  cognizance  of  the  crime.  Yet  mutiny 
is  punishable  as  piracy  by  the  law  of  both  nations.  That  gentle* 
man  contends  that  the  act  committed  by  Nash  was  piracy  accord- 
ing to  the  law  of  nations.  He  supports  his  position  by  insist- 
ing, that  the  offence  may  be  constituted  by  the  commission  of  a 
single  act ;  that  unauthorized  robbery  on  the  high  seas  is  this  * 
act,  and  that  the  crew  having  seized  the  vessel,  and  being  out 
of  the  protection  of  any  nation,  were  pirates. 

It  is  true  that  the  offence  may  be  completed  by  a  single  act; 
but  it  depends  on  the  nature  of  that  act.  If  it  be  such  as  mani- 
fests general  hostility  against  the  world — an  intention  to  rob  ge- 
nerally, then  it  is  piracy  ;  but  if  it  be  merely  a  mutiny  and  mur- 
der in  a  vessel,  for  the  purpose  of  delivering  it  up  to  the  ene- 
my, it  seems  to  be  an  offence  against  a  single  nation,  and  not  to  be 
piracy.  The  sole  object  of  the  crew  might  be  to  go  over  to 
the  enemy,  or  to  free  themselves  from  the  tyranny  experienced 
on  board  a  ship  of  war,  and  not  to  rob  generally. 

But  should  it  even  be  true,  that  running  away  with  the  vessel 
to  deliver  her  up  to  an  enemy  was  an  act  of  general  piracy,  pun- 
ishable by  all  nations,  yet  the  mutiny  and  murder  was  a  distinct 
offence.  Had  the  attempt  to  seize  the  vessel  failed  after  the 
commission  of  the  murder,  then,  according  to  the  argument  of 
the  gentleman  from  Pennsylvania,  the  American  courts  could 
have  taken  no  cognizance  of  the  crime.  Whatever,  then,  might 
have  been  the  law  respecting  the  piracy,  of  the  murder  there 
Was  no  jurisdiction.  For  the  murder,  not  the  piracy,  Nash  was 
delivered  up.  Murder,  and  not  piracy,  is  comprehended  in  the 
twenty-seventh  article  of  the  treaty  between  the  two  nations. 
Had  he  been  tried  then,  and  acquitted  on  an  indictment  for  the  pi- 
racy, he  must  still  have  been  delivered  up  for  the  murder,  of 
which  the  court  could  have  no  jurisdiction.  It  is  certain  that 
an  acquittal  of  the  piracy  would  not  have  discharged  the  mur- 
der ;  and,  therefore,  in  the  so  much  relied  on  trials  at  Trenton,  % 
separate  indictment  for  murder  was  filed  after  an  indictment  for 
piracy.    Since,  then,  if  acquitted  for  piracy,  he  must  have  been 
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delivered  to  the  British  government  on  the  charge  of  murder, 
the  president  of  the  United  States  might,  very  properly,  without 
prosecuting  for  the  piracy,  direct  him  to  be  delivered  up  on  the 
murder. 

All  the  gentlemen  who  have  spoken  in  support  of  the  resolu- 
tions, have  contended  that  the  case  of  Thomas  Nash  is  within  the 
purview  of  the  act  of  congress,  which  relates  to  this  subject, 
and  is  by  that  act  made  punishable  in  the  American  courts. 
That  is,  that  the  act  of  congress  designed  to  punish  crimes  com- 
mitted on  board  a  British  frigate. 

Nothing  can  be  more  completely  demonstrable  than  the  un- 
truth of  this  proposition. 

It  has  already  been  shown,  that  the  legislative  jurisdiction  of  a 
nation  extends  only  to  its  own  territory,  and  to  its  own  citizens, 
wherever  they  may  be.  Any  general  expression  in  a  legists* 
tive  act  must,  necessarily,  be  restrained  to  objects  within  the 
jurisdiction  of  the  legislature  passing  the  act.  Of  consequence, 
an  act  of  congress  can  only  be  construed  to  apply  to  the  territo- 
ry of  the  United  States,  comprehending  every  person  within  it, 
and  to  the  citizens  of  the  United  States. 

But  independent  of  this  undeniable  truth,  the  act  itself  affords 
complete  testimony  of  its  intention  and  extent.  (See  Laws  of  the 
U.S.vo\    1.  p.   10.) 

The  title  is,  "  An  act  for  the  punishment  of  certain  crimes 
"against  the  United  States.99  Not  against  Britain,  France,  or  the 
world,  but  singly  "  against  the  United  States." 

The  first  section  relates  to  treason,  and  its  objects  are,  "  any 
person  or  persons  owing  allegiance  to  the  United  States." 
This  description  comprehends  only  the  citizens  of  the  United 
States,  and  such  others  as  may  be  on  its  territory  or  in  its  service. 

The  second  section  relates  to  misprision  of  treason,  and  de- 
clares, without  limitation,  that  any  person  or  persons,  having 
knowledge  of  any  treason,  and  not  communicating  the  same, 
shall  be  guilty  of  that  crime.  Here,  then,  is  an  instance  of  that 
limited  description  of  persons  in  one  section,  and  of  that  gene- 
ral description  in  another,which  has  been  relied  on  to  support  the 
construction  contended  for  by  the  friends  of  the  resolutions. 
But  will  it  be  pretended  that  a  person  can  commit  misprision  of 
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treason,  who  cannot  commit  treason  itself?  That  he  would  he 
punishable  for  concealing  a  treason,  who  could  not  be  punished 
for  plotting  it?  Or  can  it  be  supposed  that  the  act  designed  to 
punish  an  Englishman  or  a  Frenchman,  who,  residing  in  his  own 
country,  should  have  knowledge  of  treasons  against  the  United 
States,  and  should  not  cross  the  Atlantic  to  reveal  them  ? 

The  same  observations  apply  to  the  sixth  section,  which 
makes  "  any  person  or  persons"  guilty  of  misprision  of  felony, 
who  having  knowledge  of  murder  or  other  offences  enumerated 
in  that  section,  should  conceal  them.  It  is  impossible  to  apply 
« this  to  a  foreigner,  in  a  foreign  land,  or  to  any  person  not  owing 
allegiance  to  the  United  States. 
The  eighth  section,  which  is  supposed  to  comprehend  the  case, 
after  declaring,  that  if  any  person  or  persons  shall  commit  murder 
on  the  high  seas,  be  shall  be  punishable  with  death ;  proceeds  to 
say,  that  if  any  captain  or  mariner  shall  piratically  run  away  with 
a  ship  or  vessel,  or  yield  her  up  voluntarily  to  a  pirate,  or  if  any 
seaman  shall  lay  violent  hands  on  his  comqpander,  to  prevent 
his  fighting,  or  shall  make  a  revolt  in  the  ship,  every  such  of- 
fender shall  be  adjudged  a  pirate  and  a  felon. 

The  persons  who  are  the  objects  of  this  section  of  the  act 
are  all  described  in  general  terms,  which  might  embrace  the 
subjects  of  all  nations.  But  is  it  to  be  supposed,  that  if,  in  an 
engagement  between  an  English  and  a  French  ship  of  war,  the 
crew  of  the  one  or  the  other  should  lay  violent  hands  on  the 
captain,  and  force  him  to  strike,  that  this  would  be  an  offence 
against  the  act  of  congress,  punishable  in  the  courts  of  the  Uni- 
ted States  ?  On  this  extended  construction  of  the  general  terms 
of  the  section,  not  only  the  crew  of  one  of  the  foreign  vessels 
forcing  their  captain  to  surrender  to  another,  would  incur  the 
penalties  of  the  act,  but  if,  in  the  late  action  between  the  gal- 
lant Truxton  and  a  French  frigate,  the  crew  of  that  frigate  bad 
compelled  the  captain  to  surrender  while  he  was  unwilling  to 
do  so,  they  would  have  been  indictable  as  felons  in  the  courts 
of  the  United  States.  But  surely  the  act  of  congress  admits  of 
no  such  extravagant  construction. 

His  colleague,  Mr.  Marshall  said,  had  cited  and  particularly 
relied  on  the  ninth  section  of  the  act.     That  section  declares, 
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that  if  a  citizen  shall  commit  any  of  the  enumerated  piracies, 
or  any  act  of  hostility  on  the  high  seas  against  the  United  States, 
under  colour  of  a  commission  from  any  foreign  prince  or  state, 
he  shall  he  adjudged  a  pirate,  felon,  and  robber,  and  shall  suffer 

death. 

This  section  is  only  a  positive  extension  of  the  act  to  a  case 
which  might  otherwise  have  escaped  punishment  It  takes 
away  the  protection  of  a  foreign  commission  from  an  American 
citizen,  who  on  the  high  seas  robs  his  countrymen.  This  is  no 
exception  from  any  preceding  part  of  the  law,  because  there  is 
no  part  which  relates  to  the  conduct  of  vessels  commissioned  by , 
a  foreign  power  ;  it  only  proves  that,  in  the  opinion  of  the  legis- 
lature, the  penalties  of  the  act  could  not,  without  this  express 
provision,  have  been  incurred  by  a  citizen  holding  a  foreign 
commission. 

It  is  then  most  certain,  that  the  act  of  congress  does  not 
comprehend  the  case  of  a  murder  committed  on  board  a  foreign 
ship  of  war. 

The  gentleman  from  New- York  has  cited  2  Woodeton,  428,  to 
show  that  the  courts  of  England  extend  their  jurisdiction  to  pi- 
racies committed  by  the  subjects  of  foreign  nations. 

This  has  not  been  doubted.  The  case  from  Woode$on  is  a 
case  of  robberies  committed  on  the  high  seas  by  a  vessel  with- 
out authority.  There  are  ordinary  acts  of  piracy,  which,  as 
has  been  already  stated,  being  offences  against  all  nations,  are 
punishable  by  all.  The  case  from  2  Woodeson,  and  the  note 
cited  from  the  same  book,  by  the  gentleman  from  Delaware, 
are  strong  authorities  against  the  doctrines  contended  for  by  the 
friends  of  the  resolutions. 

It  has  also  been  contended,  that  the  question  of  jurisdiction 
was  decided  at  Trenton,  by  receiving  indictments  against  persons 
there  arraigned  for  the  same  offence,  and  by  retaining  them 
for  trial  after  the  return  of  the  habeas  corpus. 

Every  person  in  the  slightest  degree  acquainted  with  judi- 
cial proceedings,  knows  that  an  indictment  is  no  evidence  of 
jurisdiction ;  and  that  in  criminal  cases,  the  question  of  jurisdic- 
tion will  seldom  be  made  but  by  arrest  of  judgment  after  con- 
viction. 
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The  proceedings  after  the  return  of  the  habeas  corpus  only 
prove,  that  the  case  was  not  such  a  case  as  to  induce  the  judge 
immediately  to  decide  against  his  jurisdiction.  The  question 
was  not  free  from  doubt,  and  therefore  might  very  properly  be 
postponed  until  its  decision  should  become  necessary. 

It  has  been  argued  by  the  gentleman  from  New- York,  that 
the  form  of  the  indictment  is,  itself,  evidence  of  a  power  in  the 
court  to  try  the  case.  Every  word  of  that  indictment,  said  the 
gentleman,  gives  the  lie  to  a  denial  o£  the  jurisdiction  of  the 
court 

It  would  be  assuming  a  very  extraordinary  principle  indeed, 
to  say,  that  words  inserted  in  an  indictment  for  the  express 
purpose  of  assuming  the  jurisdiction  of  a  court,  should  be  ad- 
mitted to  prove  that  jurisdiction.  The  question  certainly  de- 
pended on  the  natore  of  the  fact,  and  not  on  the  description  of 
the  fact.  But  as  •»  indictment  must  necessarily  contain  formal 
words  in  order  to  be  supported,  and  as  forms  often  denote  what 
a  case  must  substantially  be  to  authorize  a  court  to  take  cog* 
nizance  of  it,  some  words  in  the  indictments,  at  Trenton,  ought 
to  be  noticed.  The  indictments  charge  the  persons  to  hare 
been  within  the  peacoi  and  the  murder  to  have  been  committed 
against  the  peace,  of  the  United  States.  These  are  necessary 
averments,  and,  to  give  the  court  jurisdiction,  the  feet  ought  to 
have  accorded  with  them.  But  who  will  say  that  the  crew  of 
a  British  frigate  on  the  high  seas  are  within  the  peace  of  the 
United  States,  or  a  murder  committed  on  board  such  a  frigate 
•gainst  the  peace  of  any  other  than  the  British  government 

It  is  then  demonstrated,  that  the  murder  with  which  Thomas 
Nash  was  charged,  was  not  committed  within  the  jurisdiction  of 
the  United  States,  and,  consequently,  that  the  case  stated  was 
completely  within  the  letter  and  the  spirit  of  the  twenty-se- 
venth article  of  the  treaty  between  the  two  nations.  If  the 
necessary  evidence  was  produced,  he  ought  to  have  been  de- 
livered up  to  justice.'  It  was  an  act  to  which  the  American 
nation  was  bound  by  a  most  solemn  compact.  To  have  tried 
him  for  the  murder  would  have  been  mere  mockery.  To  have 
condemned  and  executed  him,  the  court  having  no  jurisdiction, 
would  have  been  murder :  to  have  acquitted  and  discharged  him, 
would  have  been  a  breach  of  faith  and  a  violation  of  national  duty. 


16  APPENDIX. 

But  is  has  been  contended,  that  although  Thomas  Nash  ought 
to  have  been  delivered  up  to  the  British  minister,  on  the  re- 
quisition made  by  him  in  the  name  of  his  government,  yet  the 
interference  of  the  president  was  improper. 

This,  Mr.  Marshall  said,  led  to  his  second  proposition,  which 
was, 

That  the  case  was  a  case  for  executive  and  not  judicial  de- 
cision. He  admitted  implicitly  the  division  of  powers  stated  by 
the  gentleman  from  New- York,  and  that  it  was  the  duty  of  each 
department  to  resist  the  encroachments  of  the  others. 

This  being  established,  the  inquiry  was,  to  what  department 
was  the  power  in  question  allotted  ? 

The  gentleman  from  New- York  had  relied  qpi  the  second 
section  of  the  third  article  of  the  constitution,  which  enume- 
rates the  cases  to  which  the  judicial  power  of  the  United  States 
extends,  as  expressly  including  that  now  under  consideration. 
Before  he  examined  that  section,  it  would  not  be  improper  to 
notice  a  very  material  misstatement  of  it  made  in  the  resolutions 
offered  by  the  gentleman  from  New-York.  By  the  constitution, 
the  judicial  power  of  the  United  States  is  extended  to  all  cases 
in  law  and  equity,  arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States  ;  but  the  resolutions  declare  the  judi- 
cial power  to  extend  to  all  questions  arising  under  the  constitution, 
treaties,  and  laws  of  the  United  States.  The  difference  between 
the  constitution  and  the  resolutions  was  material  and  apparent. 
A  case  in  law  or  equity  was  a  term  well  understood,  and  of  limit- 
ed signification.  It  was  a  controversy  between  parties  which 
had  taken  a  shape  for  judicial  decision.  If  the  judicial  power 
extended  to  every  question  under  the  constitution,  it  would  in- 
volve almost  every  subject  proper  for  legislative  discussion  and 
decision  ;  if  to  every  question  under  the  laws  and  treaties  of  the 
United  States,  it  would  involve  almost  every  subject  on  which 
the  executive  could  act.  The  division  of  power  which  the 
gentleman  had  stated,  could  exist  no  longer,  and  the  other  de- 
partments would  be  swallowed  up  by  the  judiciary.  But  it  was 
apparent  that  the  resolutions  had  essentially  misrepresented  the 
constitution.  He  did  not  charge  the  gentleman  from  New- York 
with  intentional  misrepresentation ;  he  would  not  attribute  to 
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him  such  an  artifice  in  any  case,  much  lets  in  a  case  where  de- 
tection was  so  easy  and  so  certain.  Tet  this  substantial  depar- 
ture from  the  constitution,  in  resolutions  affecting  substantially 
to  unite  it,  was  not  less  worthy  of  remark  for  being  unintentional. 
It  manifested  the  Course  of  reasoning  by  which  the  gentleman 
had  himself  been  misled,  and  his  judgment  betrayed  into  the 
opinions  those  resolutions  expressed. 

By  extending  the  judicial  power  to  all  ca$e$  in  law  and  equity, 
the  constitution  bad  never  been  understood  to  confer  on  that  de- 
partment any  political  power  whatever.  To  come  within  this 
description,  a  question  must  assume  a  legal  form  for  fo- 
rensic litigation  and  judicial  decision*  There  must  be  parties 
to  come  into  court,  who  can  be  reached  by  its  process,  and 
bound  by  its  power  ;  whose  rights  admit  of  ultimate  decision 
by  a  tribunal  to  which  they  are  bound  to  submit. 

A  case  in  law  or  equity  proper  for  judicial  decision  may  arise 
under  a  treaty,  where  the  rights  of  individuals  acquired  or  se- 
cured by  a  treaty  are  to  be  asserted  or  defended  in  court :  As 
under  the  fourth  or  sixth  article  of  the  treaty  of  peace  with  Great 
Britain,  or  under  those  articles  of  our  late  treaties  with  France, 
Prussia,  and  other  nations,  which  secure  to  the  subjects  of  those 
nations  their  property  within  the  United  States :  or,  as  would 
be  an  article  which,  instead  of  stipulating  to  deliver  up  an  offen- 
der, should  stipulate  his  punishment,  provided  the  case  was 
punishable  by  the  laws  and  in  the  courts  of  the  United  States. 
But  the  judicial  power  cannot  extend  to  political  compacts :  as, 
the  establishment  of  the  boundary  line  between  the  American 
and  British  dominions  ;  the  case  of  the  late  guarantee  in  our 
treaty  with  France ;  or  the  case  of  the  delivery  of  a  murderer 
under  the  twenty-seventh  article  of  our  present  treaty  with 

Britain. 

The  gentleman  from  New- York  has  asked,  triumphantly  asked, 
what  power  exists  in  our  courts  to  deliver  up  an  individual  to  a 
foreign  government  ?  Permit  me,  said  Mr  Marshall,  but  not 
triumphantly,  to  retort  the  question — By  what  authority  can 
any  court  render  such  a  judgment  ?  What  power  d6es  a  court 
possess  to  seize  any  individual,  and  determine  that  he  shall  be 
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adjudged  by  a  foreign  tribunal  ?  Surely  our  courts  possess  a* 
such  power,  yet  they  must  possess  it,  if  this  article  of  the  treaty 
is  to  be  executed  by  the  courts. 

Gentlemen  have  cited  and  relied  on  that  clause  in  the  consti- 
tution, which  enables  Congress  to  define  and  punish  piracies  and 
felonies  committed  on  the  high  seas,  and  offences  against  the 
law  of  nations,  together  with  the  act  of  Congress  declaring  the 
punishment  of  those  offences,  as  transferring  the  whole  subject 
to  the  courts.    But  that  clause  can  never  be  construed  to  make 
to  the  government  a  grant  of  power,  which  the  people  making 
it  did  not  themselves  possess.     It  has  already  been  shown  that 
the  people  of  the  United  States  have  no  jurisdiction  over  offen- 
ces committed  on  board  a  foreign  ship  against  a  foreign  nation. 
Of  consequence,  in  framing  a  government  for  themselves,  they 
cannot  have  passed  this  jurisdiction  to  that  government.     The 
law,  therefore,  cannot  act  upon  the  case.    But  this  clause  of 
the  constitution  cannot  be  considered,  and  need  not  be  considered! 
as  affecting  acts  which  are  piracy  under  the  law  of  nations.     As 
the  judicial  power  of  the  United  States  extends  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  and  piracy  under  the  law  of 
nations  is  of  admiralty  and  maritime  jurisdiction,  punishable 
by  every  nation,  the  judicial  power  of  the  United  States,  of 
course,  extends  to  it.    On  this  principle  the  courts  of  admiral- 
ty under  the  confederation  took  cognizance  of  piracy,  although 
there  was  no  express  power  in  Congress  to  define  and  punish 
the  offence. 

But  the  extension  of  the  judicial  power  of  the  United  States 
to  all  cases  of  admiralty  "and  maritime  jurisdiction  must  neces- 
sarily be  understood  with  some  limitation.  All  cases  of  admi- 
ralty and  maritime  jurisdiction  which,  from  their  nature,  are 
triable  in  the  United  States,  are  submitted  to  the  jurisdiction  of 
the  courts  of  the  United  States.  There  are  cases  of  piracy  bj 
the  law  of  nations,  and  cases  within  the  legislative  jurisdiction  of 
the  nation.  The  people  of  America  possessed  no  other  power 
over  the  subject,  and  could,  consequently,  transfer  no  other  to 
their  courts  ;  and  it  has  already  been  proved,  that  a  murder  com- 
mitted on  board  a  foreign  ship  of  war  is  not  comprehended 
within  this  description. 

The  consular  convention  with  France  has  also  been  relied 
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on,  as  proving  the  act  of  delivering  up  an  individual  to  a  fo- 
reign power,  to  be  in  its  nature  judicial,  and  not  executive* 

The  ninth  article  of  that  convention  authorizes  the  consuls 
and  vice  consuls  of  either  nation  to  cause  to  be  arrested  all  de- 
serters from  their  vessels,  "  for  which  purpose  the  said  consuls 
and  vice  consuls  shall  address  themselves  to  the  courts,  judgef , 
and  officers  competent." 

This  article  of  the  convention  does  not,  like  the  twenty- 
seventh  article  of  the  treaty  with  Britain,  stipulate  a  national 
act,  to  be  performed  on  the  demand  of  a  nation  ;  it  only  authorizes 
a  foreign  minister  to  cause  an  act  to  be  done,  and  prescribes  the 
c6urse  he  is  to  pursue.  The  contract  itself  is,  that  the  act 
shall  be  performed  by  the  agency  of  the  foreign  consul,  through 
the  medium  of  the  courts  ;  but  this  affords  no  evidence  that  a 
contract  of  a  very  different  nature  is  ta  be  performed  in  the 
same  manner. 

It  is  said  that  the  then  president  of  the  United  States  declared 
the  incompetency  of  the  courts,  judges,  and  officers,  to  execute 
this  contract,  without  an  act  of  the  legislature.  But  the  then 
president  made  no  such  declaration.  He  has  said  that  some 
legislative  provision  is  requisite  to  carry  the  stipulations  of  the 
convention  into  full  effect.  This,  however,  is  by  no  means  de- 
claring the  incompetency  of  a  department  to  perform  an  act 
stipulated  by  treaty,  until  the  legislative  authority  shall  direct 
its  performance. 

It  has  been  contended,  that  the  conduct  pf  the  executive  on 
former  occasions,  similar  to  this  in  principle,  has  been  such  as 
to  evince  an  opinion,  even  in  that  department,  that  the  case  in 
question  is  proper  for  the  decision  of  the  courts. 

The  fact  adduced  to  support  this  argument,  is  the  determina- 
tion of  the  late  president  on  the  case  of  prizes  made  within  the 
jurisdiction  of  the  United  States,  or  by  privateers  fitted  out  ia 
their  ports. 

The  nation  was  bound  to  deliver  up  those  prizes,  in  like  man- 
ner as  the  nation  is  now  bound  to  deliver  up  an  individual  de- 
manded under  the  twenty-seventh  article  of  the  treaty  with 
Britain.  The  duty  was  the  same,  and  devolved  on  the  same 
department. 
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In  quoting  the  decision  of  the  executive  on  that  case,  the  fen-' 
tleman  from  New- York  has  taken  occasion  to  bestow  a  high  en- 
comium on  the  late  president,  and  to  consider  his  conduct  as 
furnishing  an  example  worthy  the  imitation  of  his  successor. 

It  must  be  cause  of  much  delight  to  die  real  friends  of  that 
great  man,  to  those  who  supported  his  administration  while  in 
office  from  a  conviction  of  its  wisdom  and  its  virtue,  to  hear  the 
unqualified  praise  which  is  now  bestowed  on  it  by  those  who 
had  been  supposed  to  possess  different  opinions.  If  the  measure 
now  under  consideration  shall  be  found,  on  examination,  to  be 
the  same  in  principle  with  that  which  has  been  cited  by  its  op- 
ponents as  a  fit  precedent  for  it,  then  may  the  friends  of  the  gen* 
tleman  now  in  office  indulge  the  hope,  that  when  he,  like  his 
predecessor,  shall  be  no  more,  his  conduct  too  may  be  quoted 
as  an  example  for  the  government  of  his  successors. 

The  evidence  relied  on  to  prove  the  opinion  of  the  then  ex- 
ecutive on  the  case,  consists  of  two  letters  from  the  secretary 
of  state,  the  one  of  the  29th  of  June,  1793,  to  Mr.  Genet,  and 
the  other  of  the  16th  of  August,  1798,  to  Mr.  Morris. 

In  the  letter  to  Mr.  Genet,  the  secretary  says,  that  the  claim- 
ant having  filed  his  libel  against  the  ship  William  in  the  court  of 
admiralty,  there  was  no  power  which  could  take  the  vessel  out 
of  court  until  it  had  decided  against  its  own  jurisdiction ;  that 
having  so  decided,  the  complaint  is  lodged  with  the  executive, 
and  he  asks  for  evidence  to  enable  tbat  department  to  consider 
and  decide  finally  on  the  subject. 

It  will  be  difficult  to  find  in  this  letter  an  executive  opinion, 
that  the  case  was  not  a  case  for  executive  decision.  The  con- 
trary is  clearly  avowed.  It  is  true,  that  when  an  individual 
claiming  the  property  as  his,  had  asserted  that  claim  in  court, 
the  executive  acknowledges  in  itself  a  want  of  power  to  dismiss 
or  decide  upon  the  claim  thus  pending  in  court.  But  this  argues 
no  opinion  of  a  want  of  power  in  itself  to  decide  upon  the  case, 
if,  instead  of  being  carried  before  a  court  as  an  individual  claim, 
it  is  brought  before  the  executive  as  a  national  demand.  A  pri- 
vate suit  instituted  by  an  individual,  asserting  bis  claim  to  pro- 
perty, can  only  be  controlled  by  that  individual.  The  executive 
can  give  no  direction  concerning  it.    But  a  public  prosecution, 
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carried  on  in  the  name  of  the  United  States,  can  without  im- 
propriety be  dismissed  at  the  will  of  the  government  The 
opinion,  therefore,  given  in  this  letter  is  unquestionably  cor- 
rect ;  but  it  is  certainly  misunderstood,  when  it  is  considered  as 
being  an  opinion  that  the  question  was  not  in  its  nature  a  ques- 
tion for  executive  decision. 

In  the  letter  to  Mr.  Morris,  the  secretary  asserts  the  princi- 
ple, that  vessels  taken  within  ear  jurisdiction  ought  to  be  re- 
stored, but  says  it  is  yet  unsettled  whether  the  act  of  restoration 
is  to  be  performed  by  the.  executive  or  judicial  department. 

The  principle,  then,  according  to  this  letter,  is  not  submitted 
to  the  courts— -whether  a  vessel  captured  within  a  given  dis- 
tance of  the  American  coast  was  or  was  not  captured  within  the 
jurisdiction  of  the  United  States,  was  a  question  not  to  be  de- 
termined by  the  courts,  but  by  the  executive.  The  doubt  ex- 
pressed is,  not  what  tribunal  shall  settle  the  principle,  but  what 
tribunal  shall  settle  the  fact  In  this  respect  a  doubt  might 
exist  in  the  case  of  prizes,  which  could  not  exist  in  the  case  of  a 
man.  Individuals  on  each  side  claimed  the  property,*  and  there- 
fore their  rights  could  be  brought  into  court,  and  there  contest- 
ed as  a  case  in  law  or  equity.  The  demand  of  a  man  made  by 
a  nation  stands  on  different  principles. 

Having  noticed  the  particular  letters  cited  by  the  gentleman 
from  New- York,  permit  me  now,  said  Mr.  Marshall,  to  ask  the 
attention  of  the  house  to  the  whole  course  of  executive  conduct 
on  this  interesting  subject 

His  first  mentioned,  in  a  letter  from  the  secretary  of  state  to 
Mr.  Genet,  of  the  26th  of  June,  1793.  In  that  letter,  the  secre- 
tary states  a  consultation  between  himself  and  the  secretaries 
of  the  treasury  and  war,  (the  president  being  absent,)  in  which 
(so  well  were  they  assured  of  the  president's  way  of  thinking  in 
those  cases)  it  was  determined,  that  the  vessels  should  be  de. 
tained  in  the  custody  of  the  consuls  in  the  ports,  "  until  the 
<'  government  of  the  United  States  shall  be  able  to  inquire  into, 
"  and  decide  on  the  fact.'9 

In  his  letter  of  the  12th  of  July,  1793,  the  secretary  writes, 
the  president  has  determined  to  refer  the  questions  concerning 
prizes  "  to  persons  learned  in  the  laws."    And  he  requests  that 
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certain  vessels  enumerated  in  the  letter  should  not  depart " 
"  til  Ait  ultimate  determination  shall  he  made  known.'* 

In  his  letter  of  the  7th  of  August,  1793,  the  secretary,  info: 
Mr.  Genet,  that  the  president  considers  the  United  States  as 
bound  "  to  effectuate  the  restoration  of,  or  to  make  compensation 
"  for,  prizes  which  shall  have  been  made  of  any  of  the  parties 
"  at  war  with  France,  subsequent  to  the  6th  day  of  June  last, 
"  by  privateers  fitted  out  of  our  ports."  That  it  is  consequent- 
ly eipected  that  Mr.  Genet  will  cause  restitution  of  such  prizes 
to  be  made.  And  that  the  United  States  "  will  cause  restitu- 
tion" to  be  made  "  of  all  such  prizes  as  shall  be  hereafter 
"  brought  within  their  ports  by  any  of  the  said  privateers.9* 

In  his  letter  of  the  10th  of  November,  1793,  the  secretary  in- 
forms Mr.  Genet,  that,  for  the  purpose  o£  obtaining  testimony 
to  ascertain  the  fact  of  capture  within  the  jurisdiction  of  the 
United  States,  the  governors  of  the  several  states  were  request- 
ed, on  receiving  any  such«claim,  immediately  to  notify  thereof 
the  attorneys  of  their  several  districts,  whose  duty  it  would  be 
to  give  notice  "  to  the  principal  agent  of  both  parties,  and  also 
"  to  the  consuls  of  the  nations  interested,  and  to  recommend  to 
"  them  to  appoint  by  mutual  consent  arbiters  to  decide  whether 
"  the  capture  was  made  within  the  jurisdiction  of  the  United 
"  States,  as  stated  in  my  letter  of  the  8th  instant,  according  to 
"  whose  award  the  governor  may  proceed  to  deliver  the  vessel 
"  to  the  one  or  the  other  party."  "  If  either  party  refuse  to 
"  name  arbiters,  then  the  attorney  is  to  take  depositions  on  no* 
"  tice,  which  he  is  to  transmit  for  the  information  and  decision 
"  of  the  president."  "  This  prompt  procedure  is  the  more  to 
"  be  insisted  on,  as  it  will  enable  the  president,  by  an  immedi- 
"  ate  delivery  of  the  vessel  and  cargo  to  the  party  having  title,  to 
"  prevent  the  injuries  consequent  on  long  delay." 

In  his  letter  of  the  22d  of  November,  1793,  the  secretary  re- 
peats, in  substance,  his  letter  of  the  12th  of  July  and  7th  of 
August,  and  says,  that  the  determination  to  deliver  up  certain 
vessels,  involved  the  brig  Jane  of  Dublin,  the  brig  Lovely  Lass, 
and  the  brig  Prince  William  Henry.  He  concludes  with  say- 
ing, "  1  have  it  in  charge  to  inquire  of  you,  sir,  whether  these 
"  three  brjgs  have  been  given  up  according  to  the  determinm- 
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-"  Hon  of  tht  pretid**  *nd  if  they  have  not,  to  repeat  the  re- 
*'  quisition  that  they  may  be  given  up  to  their  former  owners." 

Ultimately  it  was  settled  that  the  fact  should  be  investigated 
in  the  courts,  but  the  decision  was  regulated  by  the  principles 
established  by  the  executive  department. 

The  decision,  then,  on  the  case  of  vessels  captured  within  the 
American  jurisdiction,  by  privateers  fitted  out  of  the  American 
ports,  which  the  gentleman  from  New- York  has  cited  with  such 
merited  approbation ;  and  which  he  has  declared  to  stand  on 
the  same  principles  with  those  which  ought  to  have  governed 
in  the  case  of  Thomas  Nash ;  which  deserves  the  more  respect, 
because  the  government  of  the  United  States  was  then  so  cir- 
cumstanced as  to  assure  us,  that  no  opinion  was  lightly  taken  up, 
and  no  resolution  formed  but  on  mature  consideration.  This 
decision,  quoted  as  a  precedent,  and  pronounced  to  be  right,  is 
found,  on  fair  and  full  examination,  to  be  precisely  and  unequi- 
vocally the  same  with  that  which  was  made  in  the  case  under 
consideration.  It  is  a  full  authority  to  show,  that,  in  the  opi- 
nion always  held  by  the  American  government,  a  case  like  that 
of  Thomas  Nash  is  a  case  for  executive,  and  not  judicial  decision. 

The  clause  in  the  constitution,  which  declares,  that "  the  tri- 
al of  "all  crimes,  except  in  cases  of  impeachment;  shall  be  by 
jury,"  has  also  been  relied  on  as  operating  on  the  case,  and 
transferring  the  decision  on  a  demand  for  the  delivery  of  an  in- 
dividual from  the  executive  to  the  judicial  department. 

But  certainly  this  clause  in  the  constitution  of  the  Uni- 
ted States  cannot  be  thought  obligatory  on,  and  for  the  benefit 
of,  the  whole  world.  It  is  not  designed  to  secure  the  rights  of 
the  people  of  Europe  and  Asia,  or  to  direct  and  control  pro- 
ceedings against  criminals  throughout  the  universe.  It  can 
then  be  designed  only  to  guide  the  proceedings  of  our  own  courts, 
and  to  prescribe  the  mode  of  punishing  offences  committed 
against  the  government  of  the  United  States,  and  to  which  the 
jurisdiction  of  the  nation  may  rightfully  extend. 

It  has  already  been  shown,  that  the  courts  of  the  United  States 
were  incapable  of  trying  the  crime  for  which  Thomas  Nash, 
was  delivered  up  to  justice ;  the  question  to  be  determined  was, 
rrot  how  his  crime  should  be  tried  and  punished,  but  whether  he 


£4  APPENDIX. 

should  be  delivered  up  to  a  foreign  tribunal  which  was  alone 

t 

capable  of  trying  and  punishing  him.  A  provision  for  the  trial 
of  crimes  in  the  courts  of  the  United  States,  is  clearly  not  a  pro- 
vision for  the  performance  of  a  national  compact  for  the  surren- 
der to  a  foreign  government  of  an  offender  against  that  govern- 
ment. 

The  clause  of  the  constitution  declaring  that  the  trial  of  all 
crimes  shall  be  by  jury,  has  never  even  been  construed  to  extend 
to  the  trial  of  crimes  committed  in  the  land  and  naval  forces  of  the 
United  States.  Had  such  a  construction  prevailed,  it  would 
most  probably  have  prostrated  the  constitution  itself,  with  the 
liberties  and  the  independence  of  the  nation,  before  the  first 
disciplined  invader  who  should  approach  our  shores.  Necessity 
would  have  imperiously  demanded  the  review  and  amendment 
of  so  unwise  a  provision.  If,  then,  this  clause  does  not  extend 
to  offences  committed  in  the  fleets  and  armies  of  the  United 
States  ;  how  can  it  be  construed  to  extend  to  offences  committed 
in  the  fleets  and  armies  of  Britain  or  of  France,  or  of  the  Otto- 
man or  Russian  empires  ? 

The  same  argument  applies  to  the  observations  on  the  seventh 
article  of  the  amendments  to  the  constitution.  That  article  re- 
lates only  to  trials  in  the  courts  of  the  United  States,  and  not  to 
the  performance  of  a  contract  for  the  delivery  of  a  murder  not 
triable  in  those  courts. 

In  this  part  of  the  argument,  the  gentleman  from  New- York 
has  presented  a  dilemma  of  a  very  wonderful  structure  indeed. 
He  says  that  the  offence  of  Thomas  Nash  was  either  a  crime  or 
not  a  crime.  If  it  was  a  crime,  the  constitutional  mode  of  pun- 
ishment ought  to  have  been  observed  :  If  it  was  not  a  crime, 
he  ought  not  have  been  delivered  up  to  a  foreign  government, 
where  his  punishment  was  inevitable. 

It  had  escaped  the  observation  of  that  gentleman,  that  if  the 
murder  committed  by  Thomas  Nash  was  a  crime,  yet  it  was  not 
a  crime  provided  for  by  the  constitution,  or  triable  in  the  courts 
of  the  United  States  ;  and  that  if  it  was  not  a  crime,  yet  it  is  the 
precise  case  in  which  his  surrender  was  stipulated  by  treaty.  Of 
this  extraordinary  dilemma  then,  the  gentleman  from  New- York 
is,  himself,  perfectly  at  liberty  to  retain  either  form. 
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made  a  crime  by  treaty,  and  is  punished  by  sending  the  offender 
out  of  the  country . 

The  gentleman  is  incorrect  in  every  part  of  his  statement. 
Murder  on  board  a  British  frigate  is  not  a  crime  created  by  trea- 
ty. It  would  hare  been  a  crime  of  precisely  the  same  magni- 
tude, had  the  treaty  never  been  formed.  It  is  not  punished  by 
sending  the  offender  out  of  the  United  States.  The  experience 
of  this  unfortunate  criminal,  who  was  hung  and  gibbeted,  evin- 
ced to  him  that  the  punishment  of  his  crime  was  of  a  much  more 
serious  nature  than  mere  banishment  from  the  United  States. 

The  gentleman  from  Pennsylvania  and  the  gentleman  from 
Virginia  have  both  contended,  that  this  was  a  case  proper  for 
the  decision  of  the  courts,  because  points  of  law  occurred,  and 
points  of  law  must  have  been  decided  in  its  determination. 

The  points  of  law  which  must  have  been  decided  are  stated 
by  the  gentleman  from  Pennsylvania  to  be,  first,  a  question 
whether  the  offence  was  committed  within  the  British  jurisdic- 
tion ;  and,  secondly,  whether  the  crime  charged  was  compre- 
hended within  the  treaty. 

It  is  true,  sir,  these  points  of  law  must  have  occurred,  and 
must  have  been  decided  :  but  it  by  no  means  follows,  that  they 
could  only  have  been  decided  in  court.  A  variety  of  legal  ques- 
tions must  present  themselves  in  the  performance  of  every  part 
of  executive  duty,  but  these  questions  are  not  therefore  to  be 
decided  in  court.  Whether  a  patent  for  land  shall  issue  or  not 
is  always  a  question  of  law,  but  not  a  question  which  must  neces- 
sarily be  carried  into  court.  The  gentleman  from  Pennsylvania 
seems  to  have  permitted  himself  to  have  been  misled  by  the 
misrepresentation  of  the  constitution  made  in  the  resolutions  of 
the  gentleman  from  New-York ;  and,  in  consequence  of  being 
so  misled,  his  observations  have  the  appearance  of  endeavour- 
ing to  fit  the  constitution  to  his  arguments,  instead  of  adapting 
his  arguments  to  the  constitution. 

When  the  gentleman  has  proved  that  these  are  questions  of 
law,  and  that  they  must  have  been  decided  by  the  president,  he 
has  not  advanced  a  single  step  toward  proving  that  they  were 
improper  for  executive  decision.  The  question  whether  vessels 
captured  within  three  miles  of  the  American  coast,  or  by  priva- 
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teers  fitted  out  in  the  American  ports,  were  legally  captured  or 
not,  and  whether  the  American  government  was  bound  to  re- 
store them,  if  in  its  power,  were  questions  of  law,  but  they 
were  questions  of  political  law,  proper  to  be  decided,  and  they 
were  decided  by  the  executive,  and  not  by  the  courts. 

The  casus  foederis  of  the  guaranty  was  a  question  of  law,  but 
no  man  would  have  hazarded  the  opinion  that  such  a  question 
roust  be  carried  into  court,  and  can  only  be  there  decided.  So 
the  casus  foederis  under  the  twenty-seventh  article,  of  the  treaty 
with  Britain  is  a  question  of  law,  but  of  political  law.  The 
question  to  be  decided  is,  whether  the  particular  case  proposed 
be  one  in  which  the  nation  has  bound  itself  to  act,  and  this  is  a 
question  depending  on  principles  never  submitted  to  courts. 

If  a  murder  should  be  committed  within  the  United  States,  and 
the  murderer  should  seek  an  asylum  in  Britain,  the  question 
whether  the  casus  foederis  of  the  twenty-seventh  article  had  oc- 
curred, so  that  his  delivery  ought  to  be  demanded,  would  be  a 
question  of  law,  but  no  man  would  say  it  was  a  question  which 
ought  to  be  decided  in  the  courts. 

When,  therefore,  the  gentleman  from  Pennsylvania  has  esta- 
blished, that  in  delivering  up  Thomas  Nash,  points  of  law  were 
decided  by  the  president,  he  has  established  a  position  which 
in  no  degree  whatever  aids  his  argument. 

The  case  was  in  its  nature  a  national  demand  made  upon  the 
nation.  The  parties  were  the  two  nations.  They  cannot  come 
into  court  to  litigate  their  claims,  nor  can  a  court  decide  on 
them.  Of  consequence,  the  demand  is  not  a  case  for  judicial 
cognizance. 

The  president  is  the  sole  organ  of  the  nation  in  its  eiternal 
relations,  and  its  sole  representative  with  foreign  nations.     Of 
consequence,  the  demand  of  a  foreign  nation  can  only  be  made 
on  him. 

He  possesses  the  whole  executive  power.  He  holds  and  di- 
rects the  force  of  the  nation.  Of  consequence,  any  act  to  be 
performed  by  the  force  of  the  nation  is  to  be  performed  through 
him. 

He  is  charged  to  execute  the  laws.  A  treaty  is  declared  to 
be  a  law.  He  must  then  execute  a  treaty,  where  he,  and  be 
alone,  possesses  the  means  of  executing  it. 
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The  treaty,  which  is  a  law,  enjoins  the  performance  of  a 
particular  object.  The  person  who  is  to  perform  this  object  is 
marked  oat  by  the  constitution,  since  the  person  is  named  who 
conducts  the  foreign  intercourse,  and  is  to  take  care  that  the 
laws  be  faithfully  executed.  The  means  by  which  it  is  to  be 
performed,  the  force  of  the  nation,  are  in  the  hands  of  this  per- 
son. Ought  not  this  person  to  perform  the  object,  although 
the  particular  mode  of  using  the  means  has  not  been  prescribed  ? 
Congress  unquestionably  may  prescribe  the  mode ;  and  Con- 
gress may  devolve  on  others  the  whole  execution  of  the  cow- 
tract  :  but  t|)l  this  be  done,  it  seems  the  duty  of  the  executive 
department  to  execute  the  contract  by  any  means  it  possesses. 

The  gentleman  from  Pennsylvania  contends  that,  although 
this  should  be  properly  an  executive  duty,  yet  it  cannot  be 
performed  until  Congress  shall  direct  the  mode  of  performance. 
He  says,  that  although  the  jurisdiction  of  the  courts  is  extended 
by  the  constitution  to  all  cases  of  admiralty  and  maritime  juris- 
diction, yet  if  the  courts  had  been  created  without  any  express 
assignment  of  jurisdiction,  they  could  not  have  taken  cognizance 
of  causes  expressly  allotted  to  them  by  the  constitution.  The 
executive,  he  says,  can,  no  more  than  courts,  supply  a  legislative 

omission. 

It  is  not  admitted  that  in  the  case  stated,  courts  could  not  have 
taken  jurisdiction.  The  contrary  is  believed  to  be  the  correct 
opinion.  And  although  the  executive  cannot  supply  a  total  le- 
gislative omission,  yet  it  is  not  admitted  or  believed  that  there 
is  such  a  total  omission  in  this  case. 

The  treaty,  stipulating  that  a  murderer  shall  be  delivered  up 
to  justice,  is  as  obligatory  as  an  act  of  Congress  making  the  same 
declaration.  If,  then,  there  was  an  act  of  Congress  in  the  words 
<of  the  treaty,  declaring  that  a  person  who  had  committed  mur- 
der within  the  jurisdiction  of  Britain,  and  sought  an  asylum 
within  the  territory  of  the  United  States,  should  be  delivered  up 
by  the  United  States,  on  the  demand  of  his  Britannic  majesty, 
and  such  evidence  of  his  criminality  as  would  have  justified 
his  commitment  for  trial,  had  the  offence  been  here  committed  ; 
could  the  president,  who  is  bound  to  execute  the  laws,  have  juz- 
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certain  vessels  enumerated  in  the  letter  should  not  depart " 
"  til  his  ultimate  determination* shall  be  made  known." 

In  his  letter  of  the  7th  of  August,  1793,  the  secretaryjnfb 
Mr.  Genet,  that  the  president  considers  the  United  States  m 
bound  "  to  effectuate  the  restoration  of,  or  to  make  compensation 
"  for,  prizes  which  shall  have  been  made  of  any  of  the  parties 
"  at  war  with  France,  subsequent  to  the  6th  day  of  June  last, 
"  by  privateers  fitted  out  of  our  ports."  That  it  is  consequent- 
ly expected  that  Mr.  Genet  will  cause  restitution  of  such  prizes 
to  be  made.  And  that  the  United  States  "  will  cause  restitu- 
tion" to  be  made  "  of  all  such  prizes  as  shall  be  hereafter 
"  brought  within  their  ports  by  any  of  the  said  privateers." 

In  his  letter  of  the  10th  of  November,  1793,  the  secretary  in- 
forms Mr.  Genet,  that,  for  the  purpose  of  obtaining  testimony 
to  ascertain  the  fact  of  capture  within  the  jurisdiction  of  the 
United  States,  the  governors  of  the  several  states  were  request- 
ed, on  receiving  any  such  •claim,  immediately  to  notify  thereof 
the  attorneys  of  their  several  districts,  whose  duty  it  would  be 
to  give  notice  "  to  the  principal  agent  of  both  parties,  and  also 
<(  to  the  consuls  of  the  nations  interested,  and  to  recommend  to 
"  them  to  appoint  by  mutual  consent  arbiters  to  decide  whether 
"  the  capture  was  made  within  the  jurisdiction  of  the  United 
"  States,  as  stated  in  my  letter  of  the  8th  instant,  according  to 
"  whose  award  the  governor  may  proceed  to  deliver  the  vessel 
"  to  the  one  or  the  other  party."  "  If  either  party  refnse  to 
"  name  arbiters,  then  the  attorney  is  to  take  depositions  on  no- 
"  tice /which  he  is  to  transmit  for  the  information  and  decision 
"  of  the  president."  "  This  prompt  procedure  is  the  more  to 
"  be  insisted  on,  as  it  will  enable  the  president,  by  an  immtdi- 
"  ate  delivery  of  the  vessel  and  cargo  to  the  party  having  title,  te 
"  prevent  the  injuries  consequent  on  long  delay." 

In  his  letter  of  the  22d  of  November,  1793,  the  secretary  re- 
peats, in  substance,  his  letter  of  the  12th  of  July  and  7th  of 
August,  and  says,  that  the  determination  to  deliver  up  certain 
vessels,  involved  the  brig  Jane  of  Dublin,  the  brig  Lovely  Lass, 
and  the  brig  Prince  William  Henry.  He  concludes  with  say- 
ing, "  I  have  it  in  charge  to  inquire  of  yon,  sir,  whether  these 
"  three  brigs  have  been  given  up  according  to  the  determinm* 
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*"  lion  of  the  pretidmA  *nd  if  they  hare  not,  to  repeat  the  re- 
*«  quisition  that  they  may  be  given  op  to  their  former  owners." 

Ultimately  it  was  settled  that  the  fact  should  be  investigated 
in  the  courts,  but  the  decision  was  regulated  by  the  principles 
established  by  the  executive  department. 

The  decision,  then,  on  the  case  of  vessels  captured  within  the 
American  jurisdiction,  by  privateers  fitted  out  of  the  American 
ports,  which  the  gentleman  from  New- York  has  cited  with  such 
merited  approbation ;  and  which  he  has  declared  to  stand  on 
the  same  principles  with  those  which  ought  to  have  governed 
in  the  case  of  Thomas  Nash ;  which  deserves  the  more  respect, 
because  the  government  of  the  United  States  was  then  so  cir- 
cumstanced as  to  assure  us,  that  no  opinion  was  lightly  taken  up, 
and  no  resolution  formed  but  on  mature  consideration.  This 
decision,  quoted  as  a  precedent,  and  pronounced  to  be  right,  is 
found,  on  fair  and  full  examination,  to  be  precisely  and  unequi- 
vocally the  same  with  that  which  was  made  in  the  case  under 
consideration.  It  is  a  full  authority  to  show,  that,  in  the  opi- 
nion always  held  by  the  American  government,  a.  case  like  that 
of  Thomas  Nash  is  a  case  for  executive,  and  not  judicial  decision. 

The  clause  in  the  constitution,  which  declares,  that "  the  tri- 
al of  "  all  crimes,  except  in  cases  of  impeachment;  shall  be  by 
jury,"  has  also  been  relied  on  as  operating  on  the  case,  and 
transferring  the  decision  on  a  demand  for  the  delivery  of  an  in- 
dividual from  the  executive  to  the  judicial  department. 

But  certainly  this  clause  in  the  constitution  of  the  Uni- 
ted States  cannot  be  thought  obligatory  on,  and  for  the  benefit 
of,  the  whole  world.  It  is  not  designed  to  secure  the  rights  of 
the  people  of  Europe  and  Asia,  or  to  direct  and  control  pro- 
ceedings against  criminals  throughout  tbe  universe.  It  can 
then  be  designed  only  to  guide  tbe  proceedings  of  our  own  courts, 
and  to  prescribe  the  mode  of  punishing  offences  committed 
against  the  government  of  the  United  States,  and  to  which  the 
jurisdiction  of  the  nation  may  rightfully  extend. 

It  has  already  been  shown,  that  the  courts  of  the  United  States 
were  incapable  of  trying  the  crime  for  which  Thomas  Nash, 
was  delivered  up  to  justice ;  the  question  to  be  determined  was, 
not  how  his  crime  should  be  tried  and  punished,  but  whether  he 
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ihonld  be  delivered  up  to  a  foreign  tribunal  which  m  alone 
capable  of  trying  and  punishing  him.  A  provision  for  the  trial 
of  crimes  in  the  courts  of  the  United  States,  is  clearly  not  a  pro- 
vision for  the  performance  of  a  national  compact  for  the  surren- 
der to  a  foreign  government  of  an  offender  against  that  govern- 
ment. 

The  clause  of  the  constitution  declaring  that  the  trial  of  all 
crimes  shall  be  by  jury,  has  never  even  been  construed  to  extend 
to  the  trial  of  crimes  committed  in  the  land  and  naval  fbrcesof  the 
United  States.  Had  such  a  construction  prevailed,  it  would 
most  probably  have  prostrated  the  constitution  itself,  with  the 
liberties  and  the  independence  of  the  nation,  before  the  first 
disciplined  invader  who  should  approach  our  shores.  Necessity 
would  have  imperiously  demanded  the  review  and  amendment 
of  so  unwise  a  provision.  If,  then,  this  clause  does  not  extend 
to  offences  committed  in  the  fleets  and  armies  of  the  United 
States  ;  how  can  it  be  construed  to  extend  to  offences  committed 
in  the  fleets  and  armies  of  Britain  or  of  France,  or  of  the  Otto- 
man or  Russian  empires  ? 

The  same  argument  applies  to  the  observations  on  the  seventh 
article  of  the  amendments  to  the  constitution.  That  article  re- 
lates only  to  trials  in  the  courts  of  the  United  States,  and  not  to 
the  performance  of  a  contract  for  the  delivery  of  a  murder  not 
triable  in  those  courts. 

In  this  part  of  the  argument,  the  gentleman  from  New- York 
has  presented  a  dilemma  of  a  very  wonderful  structure  indeed. 
He  says  that  the  offence  of  Thomas  Nash  was  either  a  crime  or 
not  a  crime.  If  it  was  a  crime,  the  constitutional  mode  of  pun- 
ishment ought  to  have  been  observed  :  If  it  was  not  a  crime, 
he  ought  not  have  been  delivered  up  to  a  foreign  government, 
where  his  punishment  was  inevitable. 

It  had  escaped  the  observation  of  that  gentleman,  that  if  the 
murder  committed  by  Thomas  Nash  was  a  crime,  yet  it  was  not 
a  crime  provided  for  by  the  constitution,  or  triable  in  the  courts 
•of  the  United  States  ;  and  that  if  it  was  not  a  crime,  yet  it  is  the 
precise  case  in  jrhich  his  surrender  was  stipulated  by  treaty .  Of 
this  extraordinary  dilemma  then,  the  gentleman  from  New- York 
is,  himself,  perfectly  at  liberty  to  retain  either  form. 
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made  a  crime  by  treaty,  and  is  punished  by  sending  the  offender 
out  of  the  country. 

The  gentleman  is  incorrect  in  every  part  of  his  statement. 
Murder  on  board  a  British  frigate  is  not  a  crime  created  by  trea- 
ty. It  would  have  been  a  crime  of  precisely  the  same  magni- 
tude, had  the  treaty  never  been  formed.  It  is  not  punished  by 
sending  the  offender  out  of  the  United  States.  The  experience 
of  this  unfortunate  criminal,  who  was  hung  and  gibbeted,  evin- 
ced to  him  that  the  punishment  of  his  crime  was  of  a  much  more 
serious  nature  than  mere  banishment  from  the  United  States. 

The  gentleman  from  Pennsylvania  and  the  gentleman  from 
Virginia  have  both  contended,  that  this  was   a  case  proper  for 
the  decision  of  the  courts,  because  points  of  law  occurred,  and 
points  of  law  must  have  been  decided  in  its  determination. 

The  points  of  law  which  must  have  been  decided  are  stated 
by  the  gentleman  from  Pennsylvania  to  be,  first,  a  question 
whether  the  offence  was  committed  within  the  British  jurisdic- 
tion ;  and,  secondly,  whether  the  crime  charged  was  compre- 
hended within  the  treaty. 

It  is  true,  sir,  these  points  of  law  must  have  occurred,  and 
must  ha  ve  been  decided  :  but  it  by  no  means  follows,  that  they 
could  only  have  been  decided  in  court.  A  variety  of  legal  ques- 
tions must  present  themselves  in  the  performance  of  every  part 
of  executive  duty,  but  these  questions  are  not  therefore  to  be 
decided  in  court.  Whether  a  patent  for  land  shall  issue  or  not 
is  always  a  question  of  law,  but  not  a  question  which  must  neces- 
sarily be  carried  into  court.  The  gentleman  from  Pennsylvania 
seems  to  have  permitted  himself  to  have  been  misled  by  the 
misrepresentation  of  the  constitution  made  in  the  resolutions  of 
the  gentleman  from  New-York ;  and,  inconsequence  of  being 
so  misled,  his  observations  have  the  appearance  of  endeavour- 
ing to  fit  the  constitution  to  his  arguments,  instead  of  adapting 
his  arguments  to  the  constitution. 

When  the  gentleman  has  proved  that  these  are  questions  of 
Jaw,  and  that  they  must  have  been  decided  by  the  president,  he 
has  not  advanced  a  single  step  toward  proving  that  they  were 
improper  for  executive  decision.  The  question  whether  vessels 
captured  within  three  miles  of  the  American  coast,  or  by  priva* 
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teers  fitted  oat  in  the  American  ports,  were  legally  captured  or 
not,  and  whether  the  American  government  was  bound  to  re- 
store them,  if  in  its  power,  were  questions  of  law,  bat  they 
were  questions  of  political  law,  proper  to  be  decided,  and  they 
were  decided  by  the  executive,  and  not  by  the  courts. 

The  casus  foederis  of  the  guaranty  was  a  question  of  law,  but 
no  man  would  have  hazarded  the  opinion  that  such  a  question 
must  be  carried  into  court,  and  can  only  be  there  decided.  So 
the  casus  foederis  under  the  twenty-seventh  article  of  the  treaty 
with  Britain  is  a  question  of  law,  but  of  political  law.  The 
question  to  be  decided  is,  whether  the  particular  case  proposed 
be  one  in  which  the  nation  has  bound  itself  to  act,  and  this  is  a 
question  depending  on  principles  never  submitted  to  courts. 

If  a  murder  should  be  committed  within  the  United  States,  and 
the  murderer  should  seek  an  asylum  in  Britain,  the  question 
whether  the  casus  foederis  of  the  twenty-seventh  article  had  oc- 
curred, so  that  his  delivery  ought  to  be  demanded,  would  be  a 
question  of  law,  but  no  man  would  say  it  was  a  question  which 
ought  to  be  decided  in  the  courts. 

When,  therefore,  the  gentleman  from  Pennsylvania  has  esta- 
blished, that  in  delivering  up  Thomas  Nash,  points  of  law  were 
decided  by  the  president,  he  has  established  a  position  which 
in  no  degree  whatever  aids  his  argument. 

The  case  was  in  its  nature  a  national  demand  made  upon  the 
nation.  The  parties  were  the  two  nations.  They  cannot  come 
into  court  to  litigate  their  claims,  nor  can  a  court  decide  on 
them.  Of  consequence,  the  demand  is  not  a  case  for  judicial 
cognizance. 

The  president  is  the  sole  organ  of  the  nation  in  its  external 
relations,  and  its  sole  representative  with  foreign  nations.     Of 
consequence,  the  demand  of  a  foreign  nation  can  only  be  made 
on  him. 

He  possesses  the  whole  executive  power.  He  holds  and  di- 
rects the  force  of  the  nation.  Of  consequence,  any  act  to  be 
performed  by  the  force  of  the  nation  is  to  be  performed  through 
him. 

He  is  charged  to  execute  the  laws.  A  treaty  is  declared  to 
be  a  law.  He  must  then  execute  a  treaty,  where  he,  and  he 
alone,  possesses  the  means  of  executing  it. 
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The  treaty,  which  is  a  law,  enjoins  the  performance  of  a 
particular  object.  The  person  who  is  to  perform  this  object  is 
marked  oat  by  the  constitution,  since  the  person  is  named  who 
conducts  the  foreign  intercourse,  and  is  to  take  care  that  the 
laws  be  faithfully  executed.  The  means  by  which  it  is  to  be 
performed,  the  force  of  the  nation,  are  in  the  hands  of  this  per- 
son. Ought  not  this  person  to  perform  the  object,  although 
the  particular  mode  of  using  the  means  has  not  been  prescribed  ? 
Congress  unquestionably  may  prescribe  the  mode ;  and  Con- 
gress may  devolve  on  others  the  whole  execution  of  the  con*- 
tract :  but  t^l  this  be  done,  it  seems  the  duty  of  the  executive 
department  to  execute  the  contract  by  any  means  it  possesses. 

The  gentleman  from  Pennsylvania  contends  that,  although 
this  should  be  properly  an  executive  duty,  yet  it  cannot  be 
performed  until  Congress  shall  direct  the  mode  of  performance. 
He  says,  that  although  the  jurisdiction  of  the  courts  is  extended 
by  the  constitution  to  all  cases  of  admiralty  and  maritime  juris- 
diction, yet  if  the  courts  had  been  created  without  any  express 
assignment  of  jurisdiction,  they  could  not  have  taken  cognizance 
of  causes  expressly  allotted  to  them  by  the  constitution.  The 
executive,  he  says,  can,  no  more  than  courts,  supply  a  legislative 
omission. 

It  is  not  admitted  that  in  the  case  stated,  courts  could  not  have 
taken  jurisdiction.  The  contrary  is  believed  to  be  the  correct 
opinion.  And  although  the  executive  cannot  supply  a  total  le- 
gislative omission,  yet  it  is  not  admitted  or  believed  that  there 
is  such  a  total  omission  in  this  case. 

The  treaty,  stipulating  that  a  murderer  shall  be  delivered  up 
to  justice,  is  as  obligatory  as  an  act  of  Congress  making  the  same 
declaration.  If,  then,  there  was  an  act  of  Congress  in  the  words 
of  the  treaty,  declaring  that  a  person  who  had  committed  mur- 
der within  the  jurisdiction  of  Britain,  and  sought  an  asylum 
within  the  territory  of  the  United  States,  should  be  delivered  up 
by  the  United  States,  on  the  demand  of  his  Britannic  majesty, 
and  such  evidence  of  his  criminality  as  would  have  justified 
his  commitment  for  trial,  had  the  offence  been  here  committed  : 
could  the  president,  who  is  bound  to  execute  the  laws,  have  jus- 
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tided  a  refusal  to  deliver  op  the  criminal,  by  saying  that  the  le- 
gislature had  totally  omitted  to  provide  for  the  case. 

The  executive  is  not  only  the  constitutional  department,  but 
seems  to  be  the  proper  department  to  which  the  power  in  ques- 
tion may  most  wisely  and  most  safely  be  confided. 

The  department  which  is  entrusted  with  the  whole  foreign  in- 
tercourse of  the  nation,  with  the  negotiation  of  all  its  treaties, 
with  the  power  of  demanding  a  reciprocal  performance  of  the 
article,  which  is  accountable  to  the  nation  for  the  violation  of  its 
engagements  with  foreign  nations,  and  for  the  consequences  re- 
sulting from  such  violation,  seems  the  proper  department  to  be 
entrusted  with  the  execution  of  a  national  contract  like  that  un- 
der consideration. 

If  at  any  time"  policy  may  temper  the  strict  execution  of  the 
contract,  where  may  that  political  discretion  be  placed  so  safely 
as  in  the  department  whose  duty  it  is  to  understand  precisely 
the*  state  of  the  political  intercourse  and  connexion  between  the 
United  States  and  foreign  nations,  to  understand  the  manner  in 
which  the  particular  stipulation  is  explained  and  performed  by 
foreign  nations,  and  to  understand  completely  the  state  of  the 
union  ? 

This  department  too,  independent  of  judicial  aid,  which  may, 
perhaps,  in  some  instances  be  called  in,  is  furnished  with  a  great 
law  officer,  whose  duty  it  is  to  understand  and  to  advise  when 
the  casus  foederis  occurs.  And  if  the  president  should  cause  to 
be  arrested  under  the  treaty  an  individual  who  was  so  circum- 
stanced as  not  to  be  properly  the  object  of  such  an  arrest,  he 
may  perhaps  bring  the  question  of  the  legality  of  his  arrest  be- 
fore a  judge  by  a  writ  of  habeas  corpus. 

It  is  then  demonstrated,  that  according  to  the  practice  and  ac- 
cording to  the  principles  of  the  American  government,  the 
question  whether  the  nation  has  or  has  not  bound  itself  to  de- 
liver up  any  individual,  charged  with  having  committed  murder 
or  forgery  within  the  jurisdiction  of  Britain,  is  a  question,  the 
power  to  decide  which  rests  alone  with  the  executive  depart- 
ment. 

It  remains  to  inquire,  whether  in  exercising  this  power,  and 
in  performing  the  duty  it  enjoins,  the  president  has  committed 
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an  unauthorized  and  dangerous  interference  with  judicial  de- 
cisions. 

That  Thomas  Nash  was  committed  originally  at  the  instance 
of  the  British  consul  at  Charleston,  not  for  trial  in  the  Ameri- 
can courts,  but  for  the  purpose  of  being  delivered  up  to  justice 
in  conformity  with  the  treaty  between  the  two  nations,  has  been 
already  so  ably  argued  by  the  gentleman  from  Delaware,  that 
nothing  further  can  be  added  to  that  point.  He  would,  therefore, 
Mr.  Marshall  said,  consider  the  case  as  if  Nash,  instead  of  ha- 
ving been  committed  for  the  purposes  of  the  treaty,  had  been 
committed  for  trial  Admitting  even  this  to  have  been  the  fact, 
the  conclusions  which  have  been  drawn  from  it  were  by  no 
means  warranted. 

Gentlemen  had  considered  it  as  an  offence  against  judicial  au- 
thority, and  a  violation  of  judicial  rights,  to  withdraw  from  their 
sentence  a  criminal  against  whom  a  prosecution  had  been  com- 
menced. They  had  treated  the  subject  as  if  it  was  the  privilege 
of  courts  to  condemn  to  death  the  guilty  wretch  arraigned  at 
their  bar,  and  that  to  intercept  the  judgment;  was  to  violate  the 
privilege.  Nothing  can  be  more  incorrect  than  this  view  of 
the  case,  ft  is  not  the  privilege,  it  is  the  sad  duty  of  courts  to 
administer  criminal  judgment.  It  is  a  duty  to  be  performed  at 
the  demand  of  the  nation,  and  with  which  the  nation  has  a  right 
to  dispense.  If  judgment  of  death  is  to  be  pronounced,  it 
must  be  at  the  prosecution  of  the  nation,  and  the  nation  may  at 
will  stop  that  prosecution.  In  this  respect,  the  president  ex- 
presses constitutionally  the  will  of  the  nation,  and  may  rightful- 
ly, as  was  done  in  the  case  at  Trenton,  enter  a  nolle  prosequi,  or 
direct  that  the  criminal  be  prosecuted  no  further.  This  is  no 
interference  with  judicial  decisions,  nor  any  invasion  of  the  pro- 
vince of  a  court.  It  is  the  exercise  of  an  indubitable  and  a  con- 
stitutional power.  Had  the  president  directed  the  judge  at 
Charleston  to  decide  for  or  against  his  own  jurisdiction,  to  con- 
demn or  acquit  the  prisoner^this  would  have  been  a  dangerous 
interference  with  judicial  decisions,  and  ought  to  have  been  re- 
sisted. But  no  such  direction  has  been  given,  nor  any  such  deci- 
sion been  required.  If  the  president  determined  that  Thomas 
Nash  ought  to  have  been  delivered  'up  tp  the  British  govern- 
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ment  for  a  murder  committed  on  board  a  British  frigate,  provi- 
ded evidence  of  the  fact  was  adduced,  it  was  a  question  which 
duty  obliged  him  to  determine,  and  which  he  determined  right- 
ly. If  in  consequence  of  this  determination  he  arrested  the  pro- 
ceedings of  a  court  on  a  national  prosecution,  he  had  a  right  to 
arrest  and  to  stop  them,  and  the  exercise  of  this  right  was  a  ne- 
cessary consequence  of  the  determination  of  the  principal  ques- 
tion. In  conforming  to  this  decission,  the  court  has  left  open 
the  question  of  its  jurisdiction.  Should  another  ^prosecution  of 
the  same  sort  be  commenced,  which  should  not  be  suspended 
but  continued  by  the  executive,  the  case  of  Thomas  Nash  would 
not  bind  as  a  precedent  against  the  jurisdiction  of  the  court.  If 
it  should  even  prove  that  in  the  opinion  of  the  executive,  a  mur- 
der committed  on  board  a  foreign  fleet  was  not  within  the  juris- 
diction of  the  court,  it  would  prove  nothing  more :  and  though 
this  opinion  might  rightfully  induce  the  executive  to  exercise  its 
power  over  the  prosecution,  yet  if  the  prosecution  was  conti- 
nued, it  would  have  no  influence  with  the  court  in  deciding  on  its 
jurisdiction. 

Taking  the  fact  then  even  to  be  as  the  gentlemen  in  support 
of  the  resolutions  would  state  it,  the  fact  cannot  avail  them. 

It  is  to  be  remembered  too,  that  in  the  case  stated  to  the  pre- 
sident, the  judge  himself  appears  to  have  considered  it  as  proper 
for  executive  decision,  and  to  have  wished  that  decision.  The 
president  and  judge  seem  to  have  entertained  on  this  subject 
the  same  opinion  :  and  in  consequence  of  the  opinion  of  the 
judge,  the  application  was  made  to  the  president. 

It  has  then  been  demonstrated  : 

1st.  The  case  of  Thomas  Nash,  as  stated  to  the  president, 
was  completely  within  the  twenty- seventh  article  of  the  treaty 
between  the  United  States  of  America  and  Great  Britain. 

2d.  That  this  question  was  proper  for  executive  and  not  for 
judicial  decision ;  and, 

3d.  That  in  deciding  it,  the  president  is  not  chargeable  with 
an  interference  with  judicial  decisions. 

After  trespassing  so  long,  Mr.  Marshall  said,  on  the  patience 
of  the  house,  in  arguing  what  had  appeared  to  him  to  be  the 
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material  points  growing  out  of  the  resolutions,  he  regretted  the 
necessity  of  detaining  them  still  longer  for  the  purpose  of  noti- 
cing an  observation,  which  appeared  not  to  be  conside  red  by  the 
gentleman  who  made  it  as  belonging  to  the  argument. 

The  subject  introduced  by  this  observation,  however,  was  so 
calculated  to  interest  the  public  feelings/that  he  must  be  excu- 
sed for  stating  his  opinion  on  it. 

The  gentleman  from  Pennsylvania  had  said,  that  an  impress- 
ed American  seaman,  who  should  commit  homicide  for  the  pur- 
pose of  liberating  himself  from  the  vessel  in  which  he  was  con- 
fined, ought  not  to  be  given  up  as  a  murderer.  In  this,  Mr. 
Marshall  said,  he  concurred  entirely  with  that  gentleman.  He 
believed  the  opinion  to  be  unquestionably  correct,  as  were  the 
reasons  that  gentleman  had  given  in  support  of  it.  He  had  ne- 
ver heard  any  American  avow  a  contrary  sentiment,  nor  did  he 
believe  a  contrary  sentiment  could  find  a  place  in  the  bosom  of 
any  American.  He  could  not  pretend,  and  did  not  pretend,  to 
know  the  opinion  of  the  executive  on  the  subject,  because  he 
had  never  heard  the  opinions  of  that  department ;  but  he  felt 
the  most  perfect  conviction,  founded  on  the  general  conduct  of 
the  government,  that  it  could  never  surrender  an  impressed 
American  to  the  nation,  which,  in  making  the  impressment,  had 
committed  a  national  injury. 

■ 

This  belief  was  in  no  degree  shaken  by  the  conduct  of  the 
executive  in  this  particular  case. 

In  his  own  mind,  it  was  a  sufficient  defence  of  the  president 
from  an  imputation  of  this  kind,  that  the  fact  of  Thomas  Nash  be- 
ing an  impressed  American  was  obviously  not  contemplated  by 
him  in  the  decision  he  made  on  the  principles  of  the  case.  Con- 
sequently, if  a  new  circumstance  occurred,  which  would  essety- 
tially  change  the  case  decided  by  the  president,  the  judge 
ought  not  to  have  acted  under  that  decision,  but  the  new  cir- 
cumstance ought  to  have  been  stated.  Satisfactory  as  this  de- 
fence might  appear,  he  should  not  resort  to  it,  because  to  some 
it  might  seem  a  subterfuge.  He  defended  the  conduct  of  the 
president  on  other  and  still  stronger  ground. 

The  president  had  decided  that  a  murder  committed  on  board 
a  British  frigate  on  the  high  seas  was  within  the  jurisdiction  of 
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that  nation,  and  consequently  within  the  twenty-seventh  article 
of  its  treaty  with  the  United  States*  He  therefore  directed 
Thomas  Nash  to  be  delivered  to  the  British  minister,  if  satis- 
factory evidence  of  the  murder  should  be  adduced.  The  suffi- 
ciency of  the  evidence  was  submitted  entirely  to  the  judge.  If 
Thomas  Nash  had  committed  a  murder,  the  decision  was,  that  he 
should  be  surrendered  to  the  British  minister  ;  but  if  he  had  not 
committed  a  murder,  he  was  not  to  be  surrendered. 

Had  Thomas  Nash  been  an  impressed  American,  the  homi- 
cide on  board  the  Hermoine  would,  most  certainly,  not  have 
been  a  murder. 

The  act  of  impressing  an  American  is  an  act  of  lawless  vio- 
lence. The  confinement  on  board  a  vessel  is  a  continuation  of 
that  violence,  and  an  additional  outrage.  Death  committed  with- 
in the  United  States,  in  resisting  such  violence,  would  not  have 
been  murder,  and  the  person  giving  the  wound  could  not  have 
been  treated  as  a  murderer.  Thomas  Nash  was  only  to  have 
been  delivered  up  to  justice  on  such  evidence,  as,  had  the  fact 
been  committed  within  the  United  States,  would  have  been  suffi- 
cient to  have  induced  his  commitment  and  trial  for  murder.  Of 
consequence,  the  decision  of  the  president  was  so  expressed,  as 
to  exclude  the  case  of  an  impressed  American  liberating  himself 
by  homicide. 

He  concluded  with  observing,  that  he  had  already  too  long 
availed  himself  of  the  indulgence  of  the  house  to  venture  fur- 
ther on  that  indulgence,  by  recapitulating,  or  reinforcing,  the 
arguments  which  had  already  been  urged. 


NOTE  II. 


ON  THE  LAWS  OF  LOUISIANA. 


Jn  a  note  to  a  former  volume  of  these  Reports,  (Vol.  HI. 
p.  202.  note  «,)  the  editor  attempted  to  give  a  slight  sketch  ot 
the  sources  from  which  the  local  laws  of  Louisiana  have  been 
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derived.  From  that  statement,  the  learned  reader  will  perceive, 
that  they  mainly  spring  from  the  Spanish  law,  with  the  following 
valuable  history  of  which,  the  Editor  has  been  favoured  by  Mr. 
Alexander  Porter,  jun.  of  Attakapas,  in  the  State  of  Louisiana, 
by  whom  it  was  translated  and  compiled  from  the  original  Spa- 
nish writers.  The  Editor  has  taken  the  liberty  of  subjoining 
a  few  explanatory  remarks  to  those  made  by  Mr.  Porter,  and 
intended  to  illustrate  the  facts  stated  in  the  history. 

History  of  the  Spanish  Law. 
The  laws  of  Spain,  in  common  with  all  the  kingdoms  of  ,  Remarks  on 

r  the       ancient 

modern  Europe,  seem  to  have  suffered  a  variety  of  changes,  state    of   the 
in  the  revolutions  that  took  place  at  different  times  in  her  go-  " 

vernment,  and  in  the  gradual  advances  that  the  nation  made 
from  barbarism  and  poverty,  to  the  comparative  wealth  and 
civilization,  which  distinguish  her  present  condition.  Spain, 
while  a  part  of  the  Roman  Empire,  was  governed,  like  all  the 
other  Provinces,  by  the  laws  of  Rome  ;  and  those  principles  of 
jurisprudence  which  now  preserve  their  influence  there,  from 
the  superiority  of  their  wisdom,  and  the  respect  which  is  due 
to  the  immutable  dictates  of  justice  and  truth  on  which  they  are  - 
founded,  once  had  force  and  authority,  from  being  promulgated 
and  acted  on  by  the  ruling  power  of  the  State.* 

On  the  conquest  of  Spain  by  the  Goths,  it  may  be  readily  sup-  Effects  pro- 
posed, that  a  barbarous  people,  such  as  we  know  them  to  have  ilf\0J  o(&  the 
been,  were  badly  calculated  to  relish  or  adopt  laws  befitting  Goln8« 

*  No  one  can  contemplate  without  emotion  the  great  fortune  and  fume  of  the 
Roman  people.  "  Comme  si  let  grandes  destinecs  de  Rome  n'etoient  pas  encore 
accom plies :  Elle  regne  dans  toute  la  terre  par  sa  raison,  apres  avoir  ccsse  d'y 
regnee  par  son  autorite.  On  diroit  en  effet  que  la  justice  n'ait  devoile  pleinment 
•esmysteres  qu'aux  Jurisconsultes  Romains.  Legislateurs  encore  plus  que  Juris- 
consultes,  de  simple  particuliers  dans  l'obscurite  d'une  vie  privee  ont  me  rite  par 
la  superiority  de  lean  lumieres  de  donner  des  loiz  a  toute  la  posterity.  Lots  autsi 
entendues  que  durables  Unites  les  nations  les  interrogent  encore  a  present  et  cha* 
cune  en  recoit  Hes  reponses  d'une  eteroclle  verite*  C'est  peu  pour  eux  d'avoir 
interprcte  la  loi  de  douze  tables  et  I'editdu  1'reteur,  iU  soot  les  plus  sur  inter- 
pretesde  nos  loix  memos;  ils  pretent  pour  ansi  dire,  leur  esprit  a  nos  usages,  leur 
raison  i,  nos  coutumes,  et  par  leg  principe8,qu'ils  nous  donnent,  ils  nous  serventde 
guides  Ion  merae  que  nous  marchous  dans  une  route  qui  leur  etoit  inconoues." 

QSuvrts  &6  WJguesseau,  tome  1.  p.  157.  td.  1787. 

E 
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the  condition  of  a  rich  and  polished  people.    Hence  we  find  on 
the  establishment  of  these  invaders  in  that  country,  the  Imperial 
or  Roman  jurisprudence  fell  immediately  into  disuse ;  and  for  a 
considerable  period  after  the  conquest,  the  usages  and  customs 
of  the  Goths  were  the  only  rule  of  action.    A  settled  residence, 
however,  in  the  country,  producing  a  state  of  society  widely 
different  from  the  migrating  and  ever  changing  condition  to 
which  they  had  formerly  been  accustomed,  created  the  neces- 
sity of  something  better  calculated  to  meet  the  wants  of  their 
new  situation  ;  and  laws  and  decrees  of  various  kinds  began  to 
be  passed  at  their  national  councils.     At  these  meetings  the 
clergy  assisted ;  and  it  may  readily  be  conceived,  from  their 
education  and  ability,  that  they  were  the  sole  persons  in  those 
ages  capable  of  putting  them  in  a  shape  by  which  they  could  be 
transmitted  to  posterity. 
The  code  en-      From  these  decisions  of  their  national  councils,  and  from  va- 
Jvsgo.  nous  edicts  of  the  Gothic  kings,  a  work  was  promulgated  in  the 

693d  year  of  the  Christian  Era,  which  bears  the  name  of"  Fuero 
Juzgo."*  This  first  code  of  the  nation  was  divided  into  twelve 
books,  and  subdivided  into  various  titles.  The  first  books 
treated  of  the  elections  of  kings,!  and  of  legislators,  and  the 

*  This  is  among  the  earliest,  though  not  the  first  code,  published  by  those  na- 
tions who,  after  destroying  the  Roman  Empire,  settled  themselves  in  the  south  of 
Europe.  The  most  ancient  is  the  Salic  Law,  thought  to  derive  its  appellation  from 
the  Salians,  who  inhabited  the  country  from  the  Leser  to  the  Carboniaii  wood,  on 
the  confines  of  Brabant  and  Haiuault.  It  was  written  in  the  Latin  language,  about 
the  beginning-  of  the  fifth  century,  by  Wisogastu*,  Bordogastu*,  Sologastu-*,  and 
AVidowgastus,  chiefs  of  the  nation.  The  Burgundian  and  Ripuarian  codes  arc 
nearly  of  as  great  antiquity.  That  of  the  Lombards,  the  most  famous  of  all  the 
systems  of  laws  published  by  those  barbarians,  was  written  in  Teutonic  Latin,  in 
die  643d  year  of  the  Christian  era,  about  half  a  century  before  the  "Fuero  Jus- 
go."  This  first  effort  of  Spain  in  jurisprudence  is  totally  overlooked,  or  rather 
seems  to  have  been  unknown  to  Butler,  the  learned  author  of  the  Mora  Jvridiece. 
Gibbon  observes  of  this  code,  that  it  had  been  treated  by  the  President  Montes- 
quieu, (Esprit  ties  Loix,  /.  28.  c.  1.)  with  excessive  severity.  But  he  (Gibbon) 
•ays  of  it :  "I  dislike  the  style;  I  detest  the  superstition;  but  1  shall  presume  to 
think,  that  the  civil  jurisprudence  displays  a  more  civilized  and  enlightened  state 
of  society,  than  that  of  the  Burgundians,  or  even  of  the  Lombards."  Gibbon's  De- 
cline and  Fall  of  the  Roman  Empire,  vol  &  e.  38.  note  V25. 

t  In  Castile,  the  people,  or  rather  the  nobility,  asserted  the  right  of  trying  and 
deposing  their  kings ;  in  Castile  and  Arragon,  the  kings  were  long  elective ;  and  r 
all  the  Gothic  monarchies  of  Spain,  the  power  of  the  crown  was  extremely  limit' 
Robertson,  Hist  of  Charles  V.%  vol.  /.  tec.  3.  nrttt  31.  32.  ? 
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mode  of  passing  laws.*  The  second,  of  judges,  civil  judg- 
ments, and  the  manner  of  prosecuting  actions.  The  third,  of 
marriages,  successions,  &c.  The  fourth  and  fifth,  of  the  aliena- 
tion of  property  belonging  to  the  church,  donations,  contracts. 
The  three  following  books  are  occupied  with  criminal  law  ;  the 
form  of  accusations,  and  the  penalties  attached  to  various 
crimes.  The  ninth  contains  the  rules  respecting  fugitive  slaves, 
deserters,  &c.  The  tenth  treats  of  partitions  of  lands,  pre- 
scriptions. The  eleventh,  of  the  violation  of  sepulchres,  of  the 
sick,  of  physicians,  of  merchants.  In  the  twelfth  and  last,  of 
equity,  of  heretics,  and  of  injuries. 

This  code,  say  the  Spanish  writers,  though  excellent  in  many 
of  its  parts,  was  better  calculated  for  an  elective  monarchy 
than  for  that  which  now  exists  in  Spain ;  and  more  conformable 
to  the  necessities  of  a  warlike  people,  among  whom,  arts,  agri- 
culture, and  commerce,  had  made  little  progress,  than  to  a  na- 
tion which  (according  to  them)  has  made  such  eminent  progress 
in  them  all. 


*  The  legislative  authority  in  the  Spanish  monarchy  was  long  vested  jointly  in 
the  King  and  the  Cortes,  the  latter  consisting  of  the  nobility,  the  dignified  clergy, 
end  the  deputies  or  procurodorts  of  the  cities  and  towns.  Even  after  the  Corks 
ceased  to  be  regularly  assembled,  and  the  government  assumed  the  form  of  an 
absolute  monarchy,  it  continued  to  be  the  usage  to  convene  the  Cortes  in  the  life- 
time of  the  reigning  king,  in  order  that  they  might  take  an  oath  of  fidelity  to  his 
eldest  son  as  heir  apparent  of  the  crown.  This  ceremony  was  performed  during 
the  reign  of  the  late  king,  Charles  IV.,  in  1788,  when  the  Cortes  were  assembled 
for  the  sole  purpose  of  swearing  fidelity  to  his  son,  Ferdinand  VII.,  the  present 
monarch.  Under  the  ancient  constitution,  no  duties  or  taxes  could  be  exacted  from 
the  cities  and  towns  except  what  were  freely  granted  in  Cortes  by  the  deputies  of 
these  communities.  The  law  establishing  this  privilege  was  enacted  in  1328,  not 
many  years  after  the  celebrated  English  statute  de  tallagio  rum  conctdendo,  secu- 
ring the  same  right  to  the  English  people.  "  It  is  a  curious  fact,  that  this  law, 
though  violated  in  practice,  was  still  retained  in  the  Spanish  Reeopiiacwn  till  the 
reign  of  Charles  IV.,  when  it  was  expunged  in  the  insolence  of  despotism,  within 
a  few  years  of  that  revolution  which  precipitated  the  degraded  monarch  from  his 
throne,  and  restored  to  his  people,  not  thai  only,  but  all  the  ancient  rights  of  their 
lathers.**  The  constitution  which  was  established  in  consequence  of  this  revolu- 
tion, was  abolished  by  Ferdinand  VII.  on  his  return  to  Spain  in  1314  ;  but  has 
again  been  restored  by  another  revolution,  the  accounts  of  which  have  just  reach- 
ed us;  and  which,  it  is  to  be  hoped,  may  establish  the  liberties  of  the  Spanish 
people  on  a  permanent  ba*h. 
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Situation  of      This  code,  however  defective  it  may  have  been,  formed  the 

Spain  from  the  •■«.••  ^    ■ 

8th  to  the  10th   political  constitution  of  the  kingdom,  until  the  invasion  of  the 

century. 

Moors  in  the  year  714  nearly  annihilated  the  Spanish  Mon- 
archy.     The  Goths  who   saved  themselves  from  the  storm 
were  obliged  to  retire  to  the  mountains  of  Astnrias.— Cooped 
np  in  this  narrow  part  of  the  kingdom,  and  engaged  in  continual 
wars  waged  with  their  invaders  to  preserve  their  existence  or 
extend  their  dominions,  it  is  not  to  be  presumed  that  the  im- 
provement of  their  laws  could  occupy  much  of  their  attention, 
or  any  great  progress  be  made  in  a  science  which  owes  a  great 
part  of  its  perfection  in  every  country  to  the  quiet  and  blessings 
of  peace.    Accordingly,  we  find  that  during  the  time  the  mon- 
archy remained  in  that  situation,  their  government  and  their 
laws  partook  in  a  great  measure  of  that  feudal  system  which* 
about  this  period  began  to  obtain  so  much  force  in  all  the  conn- 
tries  of  Europe,  acting  in  some  with  more,  and  in  others  with  less 
vigour,  according  as  the  circumstances  of  the  particular  coun- 
try were  in  a  greater  or  less  degree  favourable  to  its  progress. 
The  king,  it  appears,  during  this  period,  on  making  conquests 
from  the  Moors,  distributed  the  lands  among  the  nobles  who 
assisted  him  in  person  and  with  their  vassals  during  the  wars. 
To  the  large  cities  and  towns,  various  privileges  were  extended 
from  time  to  time,  as  they  were  conquered  and  annexed  to  the 
Spanish  Monarchy.* 
Code  cnfiiled       This  change  of  situation  in  the  condition  of  the  people,  the 
increase  of  power  given  to  the  nobles  by  the  division  of  con- 
quered land?,  and  the  privileges  extended  to  the  cities,  created 
a  necessity  for  new  regulations.     Accordingly,  in  the  year  992, 
Analysis  of  the  a  code  was  published  entitled  Fuero  Fiejo.     This  work  was  di- 
^*ro    l^°*     vided  into  five  books,  each  comprehending  various  titles.     The 
first  contained  the  laws  by  which  the  extent  of  the  relative 
duties  flowing  from  the   king  to   the   people,  and  from   the 
people   to   the   king,   were   ascertained  ;    the    obligation    of 
vassals  to  their  lords,  and  the  extent  of  protection  which  the 
latter  owed  to  the  former ;  rules  for  the  government  of  judicial 

*  Robertion,  Hist,  qf  Charles  V.  vol.  I.  sec.  3.  note  34.  Municipal  corporations 
are  of  greater  antiquity  in  Spain  than  in  any  other  European  country,  except 
Italy.  It  was  the  prerogative  of  the  crown  to  erect  them ;  but  the  right  was  often 
delegated  to  the  clergy  and  nobility.    Their  immunities  were  rery  extensive. 
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combats  ;  the  prohibition  of  the  use  of  armed  force  by  individu- 
als ;  of  vassals  attached  to  the  soil ;  of  the  inhabitants  of  free  towna 
and  their  laws  ;  and  concludes  with  a  title  ot  the  penalties  in- 
flicted on  the  powerful  {Los  Poderosos)  who  vexed  or  oppressed 
their  vassals  in  towns  by  unjustly  seizing  their  provisions  from 
them.  In  the  second  book,  were  included  the  penal  laws 
against  various  classes  of  crimes.  In  the  third,  titles  directing 
the  formalities  which  parties  should  observe  who  present  their 
plaints  in  justice ;  of  the  various  kinds  of  proofs  and  sentences ; 
and  this  book  concludes  with  titles  which  treat  of  debts  and 
suretyship.  In  the  fourth  are  given  the  laws  which  govern 
contracts  ;  the  manner  of  acquiring  the  dominion  of  things  ; 
of  public  works,  and  the  construction  of  mills.  In  the  fifth  and 
last  are  found  dispositions  relative  to  the  portion  settled  by  the 
husband  on  his  wife,  ("  Las  Arras")  inheritances,  partition  of 
lands  which  were  given  to  rent ;  and  it  concludes  with  the  titles 
appertaining  to  tutors,  disinheritances,  legitimate  and  illegiti- 
mate children,  with  an  appendix  to  the  whole. 

In  this  work,  say  the  modern  Spanish  writers,  were  found  the 
same  defects  as  in  the  "  Fuero  Jtizgo. "—-There  is  the  same 
want  of  good  and  wholesome  regulations  for  the  protection  of 
agriculture,  arts  and  commerce  :  tind  the  various  titles  which 
speak  of  judicial  combats,  the  use  of  armed  force  by  private 
individuals,  with  various  regulations  of  a  similar  nature,  plain- 
ly show,  that  the  king  at  this  period  had  not  sufficient  power  to 
curb  the  haughty  and  licentious  nobles,  and  restrain  their  actions 
within  limits  compatible  with  private  security  and  public  order. 

A  knowledge,  however,  of  this  code  is  even  now  considered 
as  highly  necessary  in  that  country  to  those  who  aspire  to  the 
exalted  ranks  of  their  profession  ;  it  being  regarded  as  emi- 
nently useful  to  the  perfect  understanding  of  many  modern 
laws  which  treat  of  vassalage — the  dominion  of  things  consi- 
dered as  appendages  to  landed  estate — the  prerogatives  of  no- 
bles, grandees,  &c. 

However  justly  this  code  of  laws,  as  well  as  that  of  the 
"  Fuero  Juzgo"  may  be  entitled  to  the  censure  of  the  Spanish 
writers  of  the  present  day,  and  although  provisions  compatible 
with  such  a  state  of  society  as  then  existed  would  he  found 
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totally  inconsistent  with  the  well  being  of  any  of  the  kingdoms 
of  modern  Europe,  yet  it  may  be  questioned  if  any  other  of 
the  nations  at  present  existing  in  that  portion  of  the  globe  can 
boast  of  codes  of  equal  antiquity  and  value  ;  and  from  the  date  of 
the  promulgation  of  them  it  would  appear  that  while  England  and 
the  other  nations  of  Europe  were  yet  in  the  darkest  stages  of 
confusion  and  ignorance,  Spain,  by  reducing  her  laws  to  a  per- 
manent form,  was  making  no  inconsiderable  progress  toward 
civilization. 

Between  the  date  of  the  promulgation  of  the  Fuero  Viejo  in 
the  year  99£,and  the  year  1255,  at  which  period  was  promul- 
gated the  "  Fuero  Real,"  two  circumstances  occured  which  occa- 
sioned a  material  change,  not  only  in  the  laws  of  Spain,  but  in- 
deed of  all  the  nations  of  Europe.  The  one  was  the  discovery 
at  Amalfi  of  the  Code  and  Pandects  of  Justinian,  a  work  which 
astonished  Europe,  just  emerging  from  barbarism,  and  which,  as 
it  contained  the  collected  wisdom  of  the  Roman  Jurists,  became 
at  once  an  object  of  study  and  admiration  to  all  men  whose  edu- 
cation placed  it  within  their  reach.  The  other  was  the  col- 
lection of  the  decretals  of  the  church,  privately  executed  by  a 
monk  called  Gratian,  in  the  year  1151,  and  subsequently  en- 
larged and  improved  by  a  compilation  of  authorities  made  in 
the  year  1236,  in  virtue  of  van  order  to  that  effect  made  by 
Pope  Gregory  the  IXth. 

During  the  period  of  time  that  interveued  between  the  dis- 
covery of  the  Pandects  in  1137,  and  the  publication  of  the 
"  Fuero  Real"  in  1255,  it  is  rather  difficult  to  ascertain  what 
authority  the  former  code  obtained  in  Spain.  The  modern 
Spanish  writers  state,  (perhaps  from  a  laudable  feeling  of  na- 
tional pride,)  that  the  Roman  jurisprudence  has  never  been 
considered  as  the  law  of  the  land  on  the  peninsula  ;  and  it  is 
not  at  this  time  binding  as  an  authority.  However  true  this 
may  be  when  applied  to  the  present  state  of  jurisprudence  in 
that  country,  matured  and  improved  as  it  has  been,  by  the  ex- 
perience of  a  long  succession  of  ages  ;  and  enriched  as  it  must 
be  by  the  incorporation  of  all  that  is  most  valuable  in  the  Ro- 
man law  ;  yet  it  may  be  fairly  questioned  if  it  had  not  during  the 
interval  we  speak  of  nearly  superseded  the  use  of  the  old  Spa- 
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nish  codes.  This  conclusion  may  be  safely  drawn  :  first,  from  its 
acknowledged  superiority  over  the  ill  digested  and  barbarous 
laws  of  Spain,  and  indeed  of  every  other  nation  then  existing ; 
a  superiority  so  striking  as  to  be  recognized  even  by  the  ru- 
dest and  most  uncivilized  people  to  whom  it  was  known.  Se- 
condly, from  the  influence  of  the  clergy  in  that  age — their  well 
known  attachment  to  this  system  of  laws — the  zeal  with  which 
they  laboured  for  its  introduction  in  every  country  of  Europe, 
and  their  almost  invariable  success.*  Lastly,  from  the  very  laws 
of  the  Spanish  kings  themselves,  the  codes  published  by  their 
directions,  viz.  the  "  Fuero  Real"  in  the  year  1255,  and  the 
"  Partidas"  in  1260.  Nearly  all  that  is  excellent  in  each  of 
these  compilations,  seems  to  have  been  borrowed  from  the  Ro- 
man law,  and  hence  the  presumption  strongly  arises,  that  the 
sovereigns  of  that  country,  finding  the  use  of  the  latter  be- 
coming genera),  it  was  thought  more  politic  to  sanction  it  by 
the  authority  of  the  state  :  accomplishing  at  once  two  useful 
objects  by  this  measure  ;  soothing  national  pride,  and  rejecting 
all  those  laws  which  were  inconsistent  with  the  then  state  of 
society  in  Spain. 

Of  the  collection  of  Decretals,  (or  decrees  of  the  Pope  before      Authority  of 
mentioned,)  viz.  those  made  by  the  Monk  Gratian  in  his  private 
capacity,  and  those  made  by  Rayamundo  De  Penafort  in  pursu- 
ance of  an  order  of  Pope  Gregory  the  IXth,  the  latter  only  are 
received  as  authority  in  Spain. 

In  the  work  executed  by  De  Penafort,  the  method  of  the 
Roman  Pandects  is  very  closely  pursued.  It  is  divided  into  live 
books,  each  of  which  are  again  subdivided  into  various  titles. 
In  the  first,  after  various  preliminaries  connected  with  a  ca- 

*  These  observations  on  the  authority  which  the  Roman  law  had  in  Spain,  arc 
not  translated  from  the  Spanish  writer*,  but  are  my  own  ideas  on  the  sul/joct,  in* 
troduced  in  the  text,  instead  of  a  note,  as  better  keeping  up  a  connected  view  o£ 
the  whole  subject.  The  conclusions  which  I  hare  drawn  as  to  the  influence  of  the 
civil  law,  arc  quite  in  opposition  to  the  declarations  of  many  Spanish  uullion ;  but 
they  appear  tome, for  the  reasons  above  stated,  fair  and  natural.  The  immense 
influence  of  the  clergy,  in  Europe,  during  the  middle  ages,  is  well  known.  They 
hid  atone  time  nearly  succeeded  in  supplanting  the  common  law  in  England,  ami 
contributed  essentially  to  the  establishment  of  the  civil  law  all  over  the  continent, 
either  as  the  only  municipal  code,  or  a«  supplementary  to  it  in  nil  ( a*o««  where  it 
was  silent  or  defective. 
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nonical  collection,  it  treats  of  the  dignities  of  persons,  of  Eccle- 
siastical judgments  ;  which  latter  form  also  the  subject  matter 
of  the  second  book.     In  the  third,  after  treating  again  of  the 
persons  of  Ecclesiastics  and  their  benefices  and  prebenda- 
ries, some  titles  are  subjoined  upon  the  rules  applicable  to  the 
construction  of  various  contracts — how  those  ought  to  be  in* 
terpreted  which  have  for  their  object  church  property,  or  which 
appertain  to  its  jurisdiction  by  reason  of  the  personal  privilege 
of  the  party  defendant     The  remainder  of  this  book  is  occu* 
pied  with  the  immunity  of  churches,  of  the  regular  clergy, 
and  other  matters  of  this  nature.    The  fourth  book  is  entire- 
ly occupied  with  the  laws  of  the  church  respecting  marriage, 
its  antecedents,  and  consequences.— And  the  fifth  and  last  treats 
of  criminal  jurisprudence,  and  of  the  penalties  affixed  to  Eccle- 
siastical crimes,  such  as  simony  and  other  offences  committed 
by  persons  belonging  to  the  church.     It  also  contains  provisions 
respecting  church  censures,  and  concludes,  in  imitation  of  the 
Pandects,  with  the  titles,  the  signification  of  words,  and  maxims  of 
law.  (Reglas  del  Derecho.) — As  the  sixth,  and  other  later  collec- 
tions, pursue  the  same  method  with  that  above  mentioned,  a 
particular  account  of  them  is  deemed  unnecessary. 
Change  effect-       In  this  state  of  the  civil,  criminal  and  canonical  jurispru- 
dinaud  and  his  dence  of  Spain,  the  Holy  king  Ferdinand  the  ///.,  about  the  mid- 
**•  die  of  the  13th  century,  gave  much  more  force,  extension  and 

solidity  to  (he  Spanish  Monarchy  than  it  possessed  in  former 
periods  :  as  well  by  the  glorious  conquest  of  the  kingdoms  of 
Cordova  and  Seville,  as  by  the  prudence  and  sagacity  with 
which  he  governed  the  countries  he  inherited  and  subdued. 
This  Prince,  and  his  son  Alonzo,  (surnamed  the  wise,)  feeling 
that  the  multitude  of  particular  jurisdictions,  and  the  exorbitant 
privileges  conceded  to  the  nobility  and  gentry,  divided  and 
weakened  the  kingdom,  determined,  for  the  purpose  of  avoid- 
ing its  entire  desolation,  to  form  a  general  body  of  laws,  or  code, 
which  by  its  operation  might  unite  all  classes  of  society,  and  at 
the  same  time  preserve  a  regular  gradation  of  rank — prevent 
or  destroy  the  dangerous  and  horrible  effects  of  feudal  anarchy, 
— confine  the  powerful  nobles  within  the  limits  due  to  the 
prince — terminate  the  factions  and  discords  between  the  fami- 
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lies  of  the  great  and  their  respective  vassals — and  finally  establish 
good  order  by  a  judicious  and  correct  administration  of  justice. 

The  death  of  Ferdinand  the  III.  which  took  place  a  short 
period  after  the  conquest  of  Seville  in  1 252,  prevented  him  from 
carrying  into  effect  his  salutary  and  necessary  projects.  His 
son,  however,  (Alonzo  the  Wise,)  who  inherited  his  kingdoms, 
and,  as  it  appears,  all  his  father's  views  On  this  subject,  carried 
his  predecessors  intentions  into  complete  operation  by  the  for- 
mation of  two  codes,  the  first  called  the  "  Fuero  Real"  and 
the  second  the  Partidas ;  the  former  was  executed  in  the  year 
1255,  and  was  designed  as  a  precursor  to  the  great  work  of  the 
Partidas. 

The  "  Fuero  Real"  is  divided  into  four  books,  each  composed  Analyst  of  the 
of  different  titles.  The  first  commences  with  the  laws  which 
direct  the  observance  of  the  christian  faith — the  preservation 
of  the  king  and  his  children — presenting  all  the  obligations  of 
a  christian  and  a  subject  as  forming  the  basis  of  sound  morals 
and  correct  conduct  in  private  life — Afterwards  follow  the  titles 
respecting  the  alienation  of  church  property  ;  and  it  concludes 
with  those  respecting  public  officers  ;  V.  6.  alcades,  lawyers, 
notarys  public,  &c.  &c. 

The  second  book  is  altogether  taken  up  with  rules  re- 
specting judicial  proceedings — of  the  competent  tribunals — of 
the  commencement  of  suits — the  "  Litis  Contestation  or  joining; 
issue — the  modes  of  proof,  and  exceptions  thereto  ;  and  con- 
cludes with  the  mode  of  regulating  final  judgments.  The  third 
book  is  principally  occupied  with  the  regulations  respecting  mat- 
rimony, jointures,  {"Las  Jlrras")  acquests  and  gains,  and  the 
division  of  lands  which  are  rented  out :  (se  dan  a  Plazos  :)  after- 
wards of  legacies,  and  estates  in  trust,  inheritances,  tutorship*, 
and  other  points  incident  to  these  matters.  From  the  tenth  to 
the  twentieth  and  last  title  of  this  book,  are  to  be  found  the 
laws  concerning  various  classes  of  contracts.  The  fourth  and 
last  book  treats  principally  of  Apostles,  Jews,  Saracens,  and 
their  slaves. 

These  regulations  are  followed  by  an  enumeration  of  vari- 
ous penalties  affixed  to  different  crimes  ;  and  it  concludes  with 
the  law  respecting  adoptions,  emancipations,  pilgrims,  and  ships. 

F 
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From  this  analysis  it  will  be  seen,  that  the  l*  Fuero  Heal"  is 
a  code  enacted  for  the  correct  administration  of  civil  and  crimi- 
nal jurisprudence  among  the  different  classes  of  the  people,  and 
the  various  provinces  of  the  kingdom.  In  a  word,  it  may  be 
compared,  as  to  its  nature  and  object,  to  the  institutes  of  Justi- 
nian, the  primary  object  of  which  is  the  rights  of  persons  and 
things,  ("  Dericho  particular")  in  which  point  of  view  its  ex- 
cellence has  been  long  admired.  But  as  the  public  law  makes 
no  part  of  its  object,  it  has  not  touched  on  it ;  or,  if  mentioned 
at  all,  merely  as  incident  to,  or  connected  with,  the  subjects  of 
which  the  said  code  professedly  treats. 
The  Partidas.  The  Parti  das,  which  was  concluded  and  published  by  the 
direction,  and  under  the  auspices,  of  Don  Alonzo  the  Wise,  in 
1260,  is  a  complete  body  of  law  [El  cuerpo  complete]  which 
combines  the  public  with  the  private  law,  all  digested  and  pre- 
pared, says  the  author,  [from  which  the  account  of  this  code  is 
taken,J  in  a  most  scientific,  just,  solid,  christian,  and  equitable 
manner  ;  and  which  has  not,  perhaps,  its  equal  in  all  Europe. 
The  first  Partidas  is  an  exact  compendium  of  the  ganon  law  as 
it  existed  at  that  epoch.  The  second  is  a  refined  summary  of 
the  ancient  laws  and  customs  of  the  nation,  comprising  in  itself, 
and  combining,  the  greatest  political  wisdom  with  a  perfect  legal 
history.  The  third,  fifth,  and  sixth  Partidas,  contain  an  abridg- 
ment of  all  that  is  most  valuable  in  the  Roman  law,  respecting 
judgments,  contracts,  and  last  wills  and  testaments,  each  of 
which  are  well  accommodated  to  the  state  of  the  monarchy  at 
that  time  ;  and  to  the  deciding  and  settling  doubtful  points  of  the 
civil  law.* 

The  fourth  is  a  compendium  of  the  civil  and  canon  laws  ap- 
pertaining to  espousals,  matrimony,  and  their  material  inci- 

*  An  historical  commentary  upon  the  Pnrtidas  was  published,  at  Madrid,  io 
1808,  by  Marina,  the  celebrated  historian  of  Spain,  in  which  valuable  work  he 
gives  an  account  of  the  institutions  of  Leon  and  Castille;  relates  the  efforts 
of  Ferdinand  III.  and  Alonzo  the  Wise,  in  municipal  legislation;  and  ana- 
lyses the  Partidas,  showing  in  what  respects  that  celebrated  code  deviates  from 
the  ancient  common  law  of  Spain,  and  in  what  manner  it  was  corrupted,  (accord- 
ing to  him,)  from  its  primitive  simplicity  by  an  absurd  imitation  of  the  canoa  and 
civil  law. 
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dents ;  and  the  seventh  and  last  is,  that  which  treats  of  crimes 
and  tbeir  penalties,  concluding  in  the  manner  of  the  pandects 
and  decretals,  with  titles  of  the  signification  of  words  and 
rules  of  law. 

This  work,  for  the  praise  of  which  it  has  been  a  subject  of 
regret  to  the  Spanish  writers,  that  their  language  is  inadequate, 
comprehends  so  many  rules  of  religion  and  justice,  and  of  pure 
and  christian  policy,  that  a  volume  would  be  necessary  to  state 
(according  to  them)  even  the  principal  ones.  For  in  truth, 
they  add,  what  regulations  can  be  conceived  better  adapted  to 
national  happiness,  than  that  which  points  out  the  mode  of  sue- 
cession  to  the  kingdom  ? — What  more  convenient  and  honoura- 
ble than  that  which  prescribes  that  the  king  ought  to  honour  all 
classes  of  useful  subjects,  including  even  labourers  and  artizans, 
by  reason  of  their  utility  to  the  state  ?  Where  can  any  thing  be 
found  more  conformable  to  true  religion,  and  the  spirit  of  the 
evangelist,  that  that  which  directs  that  he  who  is  recently  con- 
verted to  the  holy  catholic  church  should  be  honoured  and  re" 
spected  ;  what  more  honourable  and  equitable,  than  that  which 
confines  the  punishment  of  crimes  to  the  true,  delinquents, 
abolishing  attainders  and  corruption  of  blood  ?  and  what  more 
congenial  to  population,  than  that  which  promotes  matrimony 
by  the  most  cogent  and  persuasive  reasons  ? 

Notwithstanding  its  various  and  superlative  merits,  on  ac 
count  of  the  jealousy  of  the  nobles,  and  of  the  fatal  wound  they 
found  it  would  inflict  on  their  privileges,  and  from  other  causes 
which  began  to  operate  after  its  formation,  this  code  was  not 
published  until  the  year  1348,  in  the  celebrated  cortes  held  in 
the  (Alcdla  De  Hemas,)  under  the  reign  of  Alonzo  XI.  And 
even  then  it  is  probable  the  death  of  this  monarch,  which  took 
place  in  the  year  1350,  impede^,  in  a  considerable  degree,  the 
effect  it  would  otherwise  have  had.  Its  complete  and  bene- 
ficial operation  may  be  dated  from  the  year  1505,  under  the 
reigns  of  the  celebrated  Don  Fernando  and  Donna  Juana,  in 
the  famous  cortes  held  in  the  city  of  Toro. 

During  the  time  that  intervened  from  the  formation  of  the  j,aws  q4  %, 
Parti  das,  to  its  $rst  publication  in  the  cortes  of  Jllcala%  were  ul0' 
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promulgated  in  the  year  1310,  Las  Leytt  De  Ettito,  wfaicb 
amount  in  number  to  252,  without  any  division  into  books  op 
other  parte.  The  greater  part  of  these  treat  of  judgments,  civil 
as  well  as  criminal ;  then  follows  a  description  of  the  persons 
who  may  appear  in  court,  and  the  proofs  necessary  to  adduce 
them.    Others  again  treat  of  contracts  and  last  wills. 

As  there  are  forms  or  mode  of  proceedings  before  the  judge* 
and  tribunals,  in  the  order  in  which  the  judgments  are  obtained, 
it  is  a  natural  consequence,  that  the  said  laws  should  include  all 
that  was  practised  at  that  time  in  litigating  causes  in  the  courts 
of  justice— following  as  a  rule  of  action,  that  which  was  con- 
tained in  the  laws  or  Fuero,  and  even  in  some  particular  cases 
against  the  provisions  of  the  latter ;  as  a  special  custom,  legiti- 
mately introduced,  derogates  from  the  general  laws.  Finally, 
"x  these  laws  of  Estilo  are  taken  notice  of  in  our  subsequent  laws, 

and  observed  whenever  it  appears  that  they  have  been  gene- 
•  roily  practised  on. 
Suie  of  the      From  this  statement  of  the  various  codes,  it  will  be  seen  that 
Sw?4tb^eatu-  m^  tne  middle  of  the  fourteenth  century  the  jurisprudence  of 
&*  Spain,  consisted  in  the  general  and  ancient  usages  and  customs 

of  the  nation  ;  reduced  to  codes  which  were  called  the  Fucros, 
and  lhat  which  belonged  to  the  practice  of  the  courts  formed 
the  Leyes  De  Estilo.  For  although  the  Partidas  were  then 
composed,  which  included  a  considerable  number  of  civil  and 
canonical  decisions  corresponding  to  all  the  branches  of  private 
and  public  law,  yet  as  they  were  not  published  until  the  year  1348, 
in  the  codes  of  Alcavala,  there  could  not  consequently  be  any 
authority  attached  to  them  on  contracts  or  in  courts  of  justice. 

From  this  epoch,  and  particularly  from  the  period  of  the 
cortes,  held  at  Toro,  in  the  year  1505,  the  aspect  of  the  na- 
tional law  gradually  changed  :  1st.  Because  the  Partidas  being 
then  published,  they  applied  to  all  cases  where  there  was  not 
a  particular  statute  (Juero)  on  the  subject.  2d.  Because  the 
professors  of  the  law  in  these  ages,  being  passionately  inclined, 
as  well  to  the  study  of  the  canon  as  of  the  civil  law,  a  great 
many  of  the  principles  of  the  former  system  were  introduced, 
and  remain  in  rbrcq,  with  certain  modifications,  to  this  day. 
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Some  changes  were  made  in  these,  and  several  new  laws  or  Of  the  otdK 
ordinances  were  published,  under  the  name  of  "  Pragmatical"  cmJ#. 
from  time  to  time,  as  necessity  or  the  situation  of  the  state  re* 
quired  them.  When  they  amounted  to  a  considerable  number, 
they  were  collected  into  one  or  more  volumes  by  virtue  of  a 
Royal  Ordinance,  and  acquired  legislative  force.  Of  this  class 
was  the  first  code  of  the  ordinance  of  Alcavala,  made  and 
authorized  in  the  year  1348.  It  is  divided  into  32  titles,  each 
composed  of  different  laws,  relative  to  the  manner  of  conduct- 
ing suits*,  regulations  on  the  subject  of  contracts  and  testa- 
ments, and  penalties  affixed  to  the  commission  of  certain  crimes. 

The  second  is  that  which  comprehends  the  83  laws  which  Laws  of  7V^ 
Were  made  and  published  in  the  celebrated  cortes,  held  at  Toro, 
in  the  year  1 505  :  providing  for  the  solemnities  of  testaments — 
the  right  of  succeeding,  ab  intestato,  and  by  will.  The  lega- 
cies of  the  third  and  fifth,  given  by  the  testator  to  one  heir  in 
preference  to  another — the  order  of  succession  for  the  nobles 
of  Spain — the  support  or  aliment  which  fathers  owe  to  their 
natural  children — the  penalties  of  adultery,  and  other  incidental 
titles,  which  are  inserted  in  the  correspondent  titles  of  the  Re- 
copilacion.* 

Before  and  after  the  cortes  of  Toro,  there  were  made  several  OrdenamientQ 
collections  of  ordinances,  proclamations*,  and  other  royal  deter*  ***** 
initiations  ;  which  were  published,  from  time  to  time,  as  the 
circumstances  of  the  monarchy  required  it.  The  first  of 
which  is  known  by  the  name  of  the  "  Ordenamiento  Real,"  au- 
thorized and  published  by  the  Catholic  King  and  Queen,  Ferdi- 
nand and  Isabella,  in  the  year  1496,  distributed  into  eight  books, 
and  then  into  different  titles,  in  which  were  contained  the  en- 
tire or  partial  repeals  that  had  been  made  of  the  Fueros,  or  an- 
cient laws  ;  also  a  few  of  the  new  provisions  introduced.    But 

*  These  laws  of  '*  Toro"  are  all  included  in  the  Ruqriladon,  but  they  are  In- 
troduced into  the  latter  work  as  new  laws.  Thus,  in  the  Spanish  law  writers,  w« 
frequently  find  references  made  to  them  in  this  way,  law  20  of  Toro,  which  is  low 
of  the  Recopilacion,  &c. 
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it  thei e  are  all  inserted  in  the  Recopttacion,  with  corresponding 
titles,  a  farther  explanation  is  unnecessary  under  this)  head.* 
fbeRttoptU*      The  ReeopUacion  was  first  published  in  the  year  1567,  in 
"*  virtue  of  an  order  made  by  Philip  II.    It  includes  the  laws 

which  are  not  repealed  by  the  Ordenamiento  Beat,  and  the 
Ordenamiento  del  Jtleala ;  all  those  of  Toro  and  others,  which 
had  been  published  in  the  interim.  From  the  year  1567  to 
1777,  there  have  been  published  various  editions  of  this  work 
with  some  short  additions.  But  under  the  latter  denominating 
we  do  not  include  the  "  Au$os  accordcutos"  or  resolutions  or 
decrees  of  the  council  authorized  and  published  by  the  king, 
who  by  a  royal  order  united  them  in  one  volume,  divided  them 
into  books  and  titles  corresponding  to  those  of  the  Recopilacion, 
and  published  them  for  the  first  time  in  the  year  1745.  They 
now  form  the  third  and  last  volume  of  this  work,  and  are  always 
printed  with  the  original  collection. 

This  work  is  divided  into  nine  books,  and  composed  of  di  vera 
titles.  The  method  used  in  it  is  well  calculated  to  attain  the 
object  which  the  very  name  it  bears  would  seem  to  imply ; 
and,  without  any  great  labour,  it  is  easy  to  find  in  it  those  edicts 
or  laws  which  we  have  at  any  time  occasion  to  examine. 

The  first  book  treats  exclusively  of  the  Catholic  religion  and 
ecclesiastical  matters,  and  contains  thirteen  titles. 

The  second  book,  in  its  commencement,  treats  of  laws  in 
general ;  after  which  follow  many  titles  prescribing  the  duties 
of  the  presidents  of  audiences,  chancellors,  judges,  and  inferior 
officers  of  courts.  The  most  instructive  title  in  this  hook,  is 
that  which  speaks  of  the  king's  council  ("  el  concejo  del  /?«#.") 
The  third  begins  with  laying  down  roles  and  regulations 
that  ought  to  be  observed  in  the  various  tribunals;  it  af- 
terwards treats  of  the  affairs  of  justice  in  cities  and  provinces, 

*  The  "  OrdenamUnto  Rtalf*  seems  to  bare  been  a  work  or  collection  of  the 
fame  kind  With  the  ordinmue  «/  Aleavala,  viz.  collections  of  the  Royal  Ordinan- 
ces or  PragmaHeu.  The  latter  collection  comprised  those  up  to  the  year  1348— 
the  former,  from  that  time  op  to  the  rear  1406.  The  laws  of  Toro  seem  to  have 
originated  in  the  cortes  or  national  assemblies,  or,  at  least,  to  have  been  first  pro- 
mulgated  there. 
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(Las  Corregidores,)  contains  a  variety  of  dispositions,  with 
respect  to  the  Alcades,  or  officers  charged  with  the  authority  of 
permitting  exports,  &c. — the  president  and  council  of  Bilboa — 
the  council  charged  with  that  branch  of  rural  economy  con- 
nected with  the  management  of  cattle,*  and  concludes  with  re- 
gulations for  the  examination  and  reception  of  physicians,  sur- 
geons, apothecaries,  farriers,  &c. 

In  the  first  title  of  the  fourth  book,  are  found  necessary  rules 
and  regulations  for  the  proper  maintenance  of  the  royal  juris- 
diction. From  thence,  to  the  twenty-second  title,  is  occupied 
with  the  law  of  the  different  species  of  judgments — some  de- 
cisions of  the  ancient  law  on  the  subject — the  mode  of  carry- 
ing on  suits,  and  the  time  given  for  their  termination — rules 
with  regard  to  pleas,  answers,  the  taking  of  testimony,  the 
practice  to  be  pursued  in  the  courts  of  the  first  and  second  in- 
stance— proceedings  against  persons  in  contempt,  &c.  From 
the  twenty-third  to  the  thirty-third  title  is  found  the  law  de- 
fining the  duties  of  sheriff,  jailor1,  and  the  fees  allowed  them  by 
law. 

The  fifth  book  is  principally  occupied  with  three  subjects, 
and  their  incidents,  viz.  First,  marriage  ;  second,  inheritance* 
or  successions  ;  and,  third  and  last,  of  contracts,  concluding 
with  the  titles  relative  to  banks  and  their  officers — goldsmiths, 
&c.  and  the  regulations  established  with  respect  to  bakers,  &c. 
In  this  book,  say  the  Spanish  writers,  the  most  worthy  of  atten- 
tion is  the  fourth  title,  which  speaks  of  commissioners  appoint- 
ed to  make  wills  ;  a  singular  authority,  and  not  of  any  antiquity 
in  their  jurisprudence.  The  sixth,  which  treats  of  an  heir 
who  receives  a  legacy  of  the  third  or  fifth  of  the  property  of 


*  This  is  a  carious  title.  The  assembly  is  composed  of  the  richest  and  mo*t 
extensive  owners  of  cattle,  sheep,  Ac.  A  member  of  the  council  presides  at  their 
deliberations,  and  they  meet  once  every  year.  This  meeting  is  called  "  el  hono' 
rado  coneejo  dt  lot  mettas"  an  expression  which  does  not  admit  of  a  literal  trans- 
lation. The  Recopilacion  contains  a  variety  of  provisions  establishing  the  autho- 
rity of  this  council,  defining  its  limits.  It  may  be  gathered  from  the  existence  oi," 
this  tribunal,  and  from  the  anxiety  displayed  by  the  Spanish  government,  from  time 
to  time,  by  its  laws  on  this  subject,  what  vast  importance  was  attached  to  the  in* 
estimable  flocks  of  merinos,  of  which  thry  were  for  ages  the  sole  owner*. 
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the  testator.  The  seventh,  which  provides  for  the  succession 
of  nobles,  it  being  the  first  in  any  of  the  collections  of  the  laws 
of  Spain,  where  we  find  a  distinct  title  appropriated  to  this 
subject  The  fifteenth  title  prescribes  the  formalities  which 
ought  to  be  observed  with  regard  to  taxes,  respecting  which 
there  had  been,  anciently,  various  disputes. 

The  provisions,  or  titles,  of  the  sixth  book,  are  more  con- 
formable than  those  of  any  other  in  the  Recopilacion  to  the  an- 
cient codes  of  Spain,  los  fueros  antiguos,  and  those  which  are 
contained  in  the  second  Partidas.  They  treat  of  knights  and 
of  gentlemen,  of  towns,  of  vassals,  of  cattle,  and  fortresses— of 
the  corte» — of  ambassadors,  inspections,  tributes,  ports— of  those 
exempted  from  taxes  and  not  subject  to  the  prohibition  which 
prevents  certain  articles  from  being  exported.  And  the  book 
concludes  with  the  titles  respecting  the  hunter,  gamekeeper, 
and  fowler,  of  the  king.  One  of  these  titles  is  respecting  the 
young  of  horses  of  a  noble  race. 

The  seventh  begins  with  the  matters  that  conduce  to  the 
good  government  of  Corporations — of  the  rents  and  property  of 
councils— of  the  privileges  of  cities— of  taxes— -of  public  limits 
and  commons.     Then  follow  various  titles  which  have  no  con- 
nection either  with  each  other,  or  with  the  antecedent  ones  ; 
as,  the  tenth  speaks  of  ships — the  eleventh,  which  speaks  of 
artisans — the  twelfth,  which  contains  regulations  with  respect  to 
dress.    From  the  thirteenth  to  the  seventeenth,  is  taken  up  with 
rules  respecting  the  cloth  manufactories,  and  concludes  with 
those  of  chandlers  and  manufacturers  of  tallow,  and  the  tanners 
and  braziers  of  the  kingdom. 

The  eighth  book  maintains  a  more  perfect  connection  be  - 
tween  its  title  and  the  matters  contained  therein.  It  begins 
with  the  preparatory  steps  for  the  ascertaining  of  offences,  and 
then  proceeds  to  the  twenty- third  title,  with  the  penalties  affix- 
ed to  each  crime,  according  to  its  grade  ;  among  which,  say  the 
Spanish  authors,  is  worthy  of  note,  the  eighth,  which  imposes 
the  pain  of  death,  ["  ultimo  supplicio^]  with  other  penalties, 
against  any  person  who  sends  a  challenge  or  accepts  one. 
In  this  provision,  they  say,  is  seen  the  difference  between  the 
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ancient  and  present  state  of  the  monarchy.  The  authority  of  . 
the  laws  was  not  then  sufficient  to  punish  the  individuals  attach- 
ed to,  or  connected  with,  families  of  vast  opulence  and  power, 
who  might  commit  violations  of  good  order ;  duels  were,  there- 
fore, permitted  ;  regulations  fixed  for  carrying  them  publicly 
into  effect,  and  the  strongest  vengeance  of  the  law,  as  well  as 
the  more  dreadful  punishment  of  public  contempt,  awaited  those 
who,  either  injured  or  injuring,  failed  to  resort  to  this  mode  to 
obtain  satisfaction,  or  give  redress.  The  nobles,  at  last,  as  the 
light  of  knowledge  began  to  dawn,  perceived  the  superior  ad- 
vantages of  recurring  to  the  laws  instead  of  resorting  to  these 
public  and  solemn  combats.  A  change,  correspondent  to  the 
alteration  in  the  general  opinion,  took  place,  and  duels  are  now 
placed  on  the  same  footing  in  Spain,  as  in  every  other  well-re- 
gulated country  in  Europe,  condemned  by  the  laws  of  God  and 
man,  forbidden  by  the  maxims  of  religion  ;  yet  still  practised 
by  the  obedience  of  all  men  to  a  fake  code  of  honour,  which  is 
unequal  in  its  principles,  and  almost  always  cruel  in  its  opera- 
tions.* 

The  ninth,  and  last  book,  is  occupied  with  details  in  all  its 
branches  of  the  royal  treasury  ;  the  office  of  treasurer  and  au- 
ditor of  the  public  exchequer ;  of  those  who  compose  the  trea- 
sury council.  Then  follow  the  judicial  regulations  for  the  re- 
covery of  taxes,  of  the  royal  rents,  &c.     In  continuation,  are 

*  The  institution  of  judicial  combats,  or  trial  by  battle,  was  universally  esta- 
blished in  Europe  by  the  barbarous  nations  who  established  themselves  on  the 
rains  of  the  Roman  empire ;  (Montesquieu,  Esprit  des  Loir,  /.  28.  c.  14.  18. 
Gibbon,  Decline  and  Fall,  Ac.  vol.  vi.  c.  38.  note,  84.  Robertson,  Hist,  of 
Charles  V.  vol.  i.  see.  i.  note,  322.)  and  was  even  transported  by  their  posterity 
into  the  kingdoms  founded  by  them  in  the  East,  daring  the  crusades,  as  appears 
by  that  venerable  monument  of  feudal  jurisprudence,  the  Assise  of  Jerusalem* 
(Gibbon,  Decline  and  Fall,  &c.  vol  \\.  c.  58.)  "  It  has  been  slowly  abolished  by 
the  laws  and  manners  of  Europe,*'  and  had  a  legal  existence  even  in  England* 
(though  not  practically  uaed,)  so  recently  as  the  year  1818,  when  it  was  formally 
suppressed  by  act  of  Parliament,  in  consequence  of  the  attempt  to  resort  to  it  in 
the  appeal  of  murder  prosecuted  in  the  case  of  Ashford  v.  Thornton,  which 
will  be  found  reported  in  1  Barnwell  Sf  Alder  son's  Reports,  403,  and  in  which 
the  ingenuity  of  the  learned  judges  was  perplexed  to  contrive  the  means  of  eva- 
ding thin  npecifs  of  trial,  which  was  demanded  by  the  accused. 
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found,  the  tariff  of  duties  levied  by  the  king  od  each  article 
sold  within  the  kingdom,  the  confiscation  of  contraband,  &c.  &c 
A  more  extensive  analysis  has  been  given  of  this  work  than 
of  any  other,  because,  as  it  is  last  in  time,  it  is  first  in  authority. 
The  author,  from  whom  this  account  is  principally  taken, 
observes,  that  in  the  work  entitled,  "  Autos  Accordadot" 
there  are  wanting  many  titles,  which  are  to  be  found  in  the 
Recopilacion. 

Since  the  publication  of  the  Recopilacion,  there  have  been 
issued  by  the  kings  of  Spain,  a  vast  number  of  proclamations, 
decrees,  instructions  for  governors  of  Spanish  America,  "  Royal 
ccdules"  which  have  not  as  yet  been  compiled,  although  there 
was  an  order  of  the  king  in  council  to  that  effect.  The  want 
of  a  general  collection  of  these  laws,  is  very  frequently  and 
seriously  deplored  by  the  Spanish  lawyers. 

From  this  short  statement  of  the  rise  and  progress  of  the 
Spanish  law,  it  will  be  seen,  that  the  antient  codes  of  Spain 
have  been,  like  that  of  almost  every  other  country  in  Europe, 
nearly  supplanted  by  modern  changes  and  improvements  ;  jet 
an  acquaintance  with  them  is  necessary  to  him  who  wishes  to 
understand  the  laws  of  his  country,  and  aspires  to  rise  to  the 
higher  honours  of  his  profession.     This  knowledge,  indeed, 
has  become  indispensable,  since  the  order  of  council,  passed 
the  4th  of  December,  1713,  in  reference  to  many  laws  anterior 
to  the  "  Fuero  Juzgo"  and  which  are  found  in  that  work,  the 
Partidas,  the  Ordenamientos,  the  Jlrst  law  of  Toro,  the  new  Re- 
copilacion, &c.     It  provides,  that  in  the  conducting  and  deciding 
of  causes,  the  courts  of  justice  shall  be  governed  by  the  Reco- 
pilacion, the  ordinances  and  decrees,  the  laws  of  the  Partidas, 
and  the  other  codes,  ["  Los  otrosfueros,"]  notwithstanding  it  is 
said  they  have  become  obsolete  :  and  in  case  nothing  can  be 
found  on  the  subject,  in  any  of  these  codes  or  laws,  then  that 
recurrence  shall  be  had  to  the  sovereign  authority  to  decide 
on  them.     This  decree  was  confirmed  by  Philip  V.,  June  12th, 
1714  ;  directing  the  ancient  laws  which  had  not  been  repealed 
to  be  observed,  although  they  might  have  been  generally  con- 
sidered as  void  by  non-user. 
Between  all  these  codes,  and  the  laws  of  the  Indies,  there 


APPENDIX,  51 

exists  a  great  connection.  In  the  American  provinces  of  Spain, 
the  study  of  the  civil  law  is  a  part  of  their  education  at  the  uni- 
versities ;  and  by  the  laws  for  the  government  of  these  pro- 
vinces, it  is  expressly  provided,  that  where  the  Recopilacion  de 
las  Indias  is  wanting  in  provisions  for  any  case  that  may  arise, 
recourse  shall  be  had  to  the  laws  of  Castile  or  Spain.  , 

The  "  Recopilacion  de  las  Indias"  the  collection  of  laws  of  ,R*cppflftcion 

.  a?  las  Indias. 

the  Spanish  provinces,  is  very  similar  to  the  "  Recopilacion" 
of  which  so  much  has  been  said,  both  in  its  order  and  mate- 
rials. 

In  the  first  book  are  inserted  all  the  definitions  concerning  Analysis  of  to 
points  of  ecclesiastical  law.  In  the  second,  after  speaking  of  de  laa  Intys, 
laws  in  general,  it  prescribes  the  order  of  government  for  the 
council  of  the  Indies,  and  the  other  superior  and  inferior  tribu- 
nals thereof.  The,  third  begins  with  the  subject  of  the  royal 
domain,  and  provides  for  its  officers ;  then  treats  of  viceroys, 
presidents,  and  governors,  and  of  military  affairs  ;  and  concludes 
with  the  title  concerning  ceremonies,  post  offices,  and  Indian 
couriers.  The  fourth  book  commences  with  the  laws  relative 
to  discoveries  by  sea  and  land  ;  treats  afterward  of  cities,  their 
population,  and  of  their  rights  and  contributions  ;  of  gold  and 
silver  mines,  and  incidental  matters ;  and  concludes  with  regu- 
lations for  the  pearl  fishery,  and  the  manufactory  of  cloth.  The 
fifth  book  treats,  principally,  of  the  boundaries  and  divisions  of 
the  different  governments  ;  after  which  follow  many  miscella- 
neous matters,  v.  g.  that  of  the  Holy  Brotherhood — of  the  as- 
sembly for  the  police  of  cattle — of  physicians  and  apothecaries— 
of  the  order  of  judicial  proceedings,  and  concludes  with  a  title 
respecting  the  domicile  of  individuals.  The  sixth  book  is  oc- 
cupied nearly  throughout  with  the  laws  respecting  Indians,  the 
commandants  placed  over  them,  &c.  The  seventh  is  taken  up 
with  criminal  jurisprudence.  The  eighth,  with  the  laws  re- 
specting the  royal  treasury  ;  and  the  ninth  with  regulations  re- 
specting the  armada,  or  fleets,  by  means  of  which  the  commerce 
of  Spain  was  formerly  carried  on  with  the  colonies.  But  these 
regulations  are  now  obsolete. 

This  work,  it  may  be  se^n  from  the  analysis  of  it,  is  of  a 
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very  limited  nature,  and  seems  almost  entirely  confined  to  re- 
gulations respecting  the  functionaries  of  the  government  in 
those  countries  ;  leaving  the  subject  of  contracts,  the  rights  of 
persons  and  things,  &c.  &c.  to  be  regulated  by  those  laws  which 
are  in  force  in  old  Spain  respecting  them.  The  order  in  which 
those  laws  govern,  may  be  seen  by  reference  to  this  short  his- 
tory, applying  to  them  this  concise,  but  universal  maxim,  that 
those  which  are  last  in  date  are  first  in  authority. 
The  OrdinwiT  The  ordinance  of  Bilboa  is  a  commercial  code  of  great 
value. 


ia  de  Bilbpa. 


NOTE  III. 

ON  THE  SUBJECT  OF  PRIZE  LAW. 

In  order  to  complete  the  information  contained  in  the  former 
notes  to  these  Reports,  on  the  subject  of  prize  law,  the  editor 
has  thought  proper  to  subjoin  to  the  present  volume  the  text  of 
the  chapters  of  the  Consolato  del  Mare,  on  that  subject,  at 
translated  by  Dr.  Robinson,  and  of  the  principal  ordinances 
regulating  the  practice  of  the  tribunals  on  the  European  conti- 
nent, in  matters  of  prize,  which  are  found  scattered  in  different 
books,  not  always  accessible  to  the  general  reader.  The  prize 
code  of  Spain  is,  in  general,  copied  from  that  of  France  ;  but 
wherever  any  considerable  differences  occur,  th*e  editor  has 
noted  them  in  the  margin.  The  prize  codes  of  the  new  states, 
which  have  recently  arisen  in  Spanish  America,  and  which  are 
now  engaged  in  war  with  the  parent  country,  are  also  modelled 
upon  those  of  France  and  Spain,  as  will  be  seen  by  a  reference 
to  the  prize  ordinance  of  Buenos  Ayres,  annexed  to  the  4th 
volume  of  these  Reports.  These  pieces  will  show,  that,  ex- 
cept the  severe  rule  condemning  the  goods  of  a  friend  found  on 
board  the  ship  of  an  enemy,  and  the  more  relaxed  principle  of 
free  ships  free  goods,  both  of  which  have  occasionally  been 
adopted  by  certain  powers,  together  with  some  other  less  im-. 
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portant  anomalies,  the  leading  principles  of  prize  law,  as  now 
administered,  have  been  established  and  acted  upon  by  the 
principal  maritime  states  of  the  world  from  a  very  early  period. 
As  a  further  apology  for  inserting  them  in  this  place,  the 
editor  begs  leave  to  refer  the  learned  reader  to  the  following 
observations  of  Sir  William  Grant,  in  a  question  arising  upon  a 
warranty  of  neutrality  in  a  policy  of  insurance,  alleged  to  be 
falsified  by  a  sentence  of  a  French  court  of  admiralty  grounded 
on  the  ordinances  of  France.  "  These  ordinances,'7  says  that 
accomplished  judge,  "  have  been  misunderstood  ;  sometimes 
by  the  French  Courts  of  Admiralty  themselves,  and  sometimes 

4 

by  the  courts  in  this  country.  Those  in  France  considered 
these  ordinances  as  making  the  law,  and  as  binding  on  neutrals, 
and  have,  therefore,  sometimes  declared,  in  the  same  breath, 
that  the  property  was  neutral,  and  yet  that  it  was  liable  to  con- 
demnation :  whereas,  all  that  was  meant  by  those  ordinances 
was,  to  lay  down  rules  of  decision  conformable  to  what  the 
lawyers  and  statesmen  of  the  country  understood  to  be  the  just 
principles  of  maritime  law.  When  Louis  XIV.  published  his 
famous  ordinance  of  1681,  nobody  thought  that  he  was  under- 
taking to  legislate  for  Europe,  merely  because  he  collected  to- 
gether, and  reduced  into  the  shape  of  an  ordinance,  the  princi- 
ples of  the  marine  law  as  then  understood  and  received  in 
France.  1  say,  as  understood  in  France,  for  although  the  law 
of  nations  ought  to  be  the  same  in  every  country,  yet,  as  the 
tribunals  which  administer  that  law  are  wholly  independent  of 
each  other,  it  is  impossible  that  some  differences  should  not 
take  place  in  the  manner  of  interpreting  and  administering  it  in 
the  different  countries  which  acknowledge  its  authority. 
Whatever  may  have  been  since  attempted,  it  was  not,  at  the 
period  now  referred  to,  supposed  that  one  state  could  make  or 
alter  the  law  of  nations  ;  but  it  was  judged  convenient  to  de- 
clare certain  principles  of  decision,  partly  for  the  purpose  of 
giving  a  uniform  rule  to  their  own  courts,  and  partly  for  the 
purpose  of  apprising  neutrals  what  that  rule  was.  And  it  was 
truly  observed  at  the  bar,  in  the  course  of  the  argument,  that 
it  has  been  matter  of  complaint  against  us,  (bow  justly  is  ana-. 
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ther  consideration,)  that  we  have  mo  code  by  which  neutral* 
ma  j  team  how  they  may  protect  themselves  against  capture 
and  condemnation.  Now,  this  court,  in  this  case,  seems  to  us 
to  have  well  and  properly  understood  the  effect  of  their  own 
ordinances.  They  have  not  taken  them  as  positive  laws  bind- 
ing upon  neutrals,  bat  they  refer  to  them  as  establishing  legiti- 
mate presumptions,  from  which  they  are  warranted  to  draw  the 
conclusion  which  it  is  necessary,  for  them  to  arrive  at,  before 
they  are  entitled  to  pronounce  a  sentence  of  condemnation." 
Marshall  an  Ins.  426. 

EXTAAGT  FROM  THE  COICSOLATO  DEI.  HARE. 
^ 

Chaf.  cclxxiii.— Of  Merchant  VttsAr  captured  by  am  armed 


SWpind  car-      Section  h— If  an  armed  ship,  or  cruizer,  meets  with  a  mer- 

may?  pro-  chant  Teasel  belonging  to  an  enemy,  and  carrying  a  cargo  the 

*"**'  property  of  an  enemy,  common  sense  will  sufficiently  point  out 

what  is  to  be  done  ;  it  is,  therefore,  unnecessary  to  laj  down 

any  rules  for  such  a  case. 

Of  a  neutral      2.  If  the  captured  vessel  is  neutral  property,  and  the  cargo 

go  being  ene-  the  property  of  enemies,  the  captor  may  compel  the  merchant 

mjH  property.  Teue\  f0  carry  the  enemy's  cargo  to  a  place  of  safety,  where 

the  prize  may  be  secure  from  ail  danger  of  recapture,  paying 

to  the  vessel  the  whole  freight,  which  she  would  have  earned 

at  her  delivering  port ;  and  this  freight  shall  be  ascertained  by 

the  ship's  papers,  or  in  default  of  necessary  documents,  the  oath 

of  the  master  shall  be  received  as  to  the  amount  of  the  freight. 

Respecting  the      8.  Moreover,  if  the  captor  is  in  a  place  of  safety,  where  he 

the^riM  cargo  mav  be  secure  of  his  prize,  yet  is  desirous  to  have  the  cargo 

bjuie  neutral  carrie(j  to  some  other  port,  the  neutral  vessel  is  bound  to  cany 

it  thither ;  bat  for  this  service,  there  ought  to  be  a  compensa- 

tion  agreed  upon  between  them ;  or,  in  default  of  any  special 

agreement,  the  merchant  vessel  shall  receive  for  that  service 

the  ordinary  freight  that  any  other  vessel  would  have  earned 

for  such  a  voyage,  or  even  more;  and  this  is  to  be  understood 
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of  a  ship  that  has  arrived  in  the  place  where  the  captor  may 
secure  his  prize  ;  that  is  to  say,  io  the  port  of  a  friend ;  and 
going  on  an  ulterior  voyage  to  that  port,  to  which  the  captor 
wishes  her  to  carry  the  cargo  which  he  has  taken. 

4.  If  it  shall  happen  that  the  master  of  the  captured  vessel,  Claims  b?  the 

master  or 

or  any  of  the  crew,  shall  claim  any  part  of  the  cargo  as  their  crew, 
own,  they  ought  not  to  be  believed  on  their  simple  word  ;  but 
the  ship's  papers  or  invoice  shall  be  inspected  ;  and  in  defect 
t~'  such  papers,  the  master  and  bis  mariners  shall  be  put  to 
their  oaths  ;  and  if,  on  their  oaths,  they  claim  the  property  as 
their  own,  the  captor  shall  restore  it  to  them ;  regard  being 
paid,  at  the  same  time,  to  the  credit  of  those  who  swear  and 
make  the  claim. 

5.  If  the  master  of  the  captured  vessel  shall  refuse  to  carry  If  the  neutral 

•  »!!•/•  SD'P  reft18**    tO 

the  cargo,  being  enemy  s  property,  to  some  such  place  of  safe-  carry  the  cat- 
ty, at  the  command  of  the  captor,  the  captor  may  sink  the  vessel 
if  be  thinks  fit,  without  control  from  any  power  or  authority 
whatever,  taking  care  to  preserve  the  lives  of  those  who  are  in 
her.  This  must  be  understood,  however,  of  a  case  where  the 
whole  cargo,  or  at  least  the  greater  part,  is  enemy's  property. 

6.  If  the  ship  should  belong  to  the  enemy,  the  cargo  being  Of  an  enemy's 

ship     with     * 

either  in  the  whole,  or  in  part,  neutral  property  ;  some  rea-  neutral  cargo, 
sonable  agreement  should  be  entered  into,  on  account  of  the 
ship  now  become  lawful  prize,  between  the  captor  and  the 
merchants  ownjng  the  cargo. 

7.  If  the  merchants  refuse  to  enter  into  such  an  agreement,  Neutral    m*r« 
the  captor  may  send  the  vessel  home  to  the  country  whose  to  enter  into  h^ 
commission  he  bears  ;  and  in  that  case  the  merchants  shall  pay  r^nTh".  car- 
the  freight,  which  they  were  to  have  paid  at  the  delivering  eoc:s  *a 
port ;  and  if  any  damage  is  occasioned  by  this  proceeding,  the 

captor  is  not  bound  to  make  compensation,  because  the  mer- 
chants had  refused  to  treat  respecting  the  ship,  after  it  had  be- 
come lawful  prize ;  and  for  this  farther  reason,  also,  that  the 
ship  is  frequently  of  more  value  than  the  cargo  she  carries. 

8.  If,  on  the  other  hand,  the  merchants  are  willing  to  come  Captor  tvfa- 
to  a  reasonable  agreement,  and  the  captor,  from  arrogance,  or  to  agreement, 
Other  wrong  motives,  refuses  to  agree,  and  forcibly  sends  the 


56  APPENDIX. 

cargo  away,  the  merchants  are  not  bound  to  pay  the  whole,  nor 
any  part  of  the  freight ;  and,  besides,  the  captor  shall  make 
compensation  for  any  damage  he  may  occasion  to  them* 
Of  agreement  9.  If  the  capture  should  be  made  in  a  place  where  the  mer- 
chants have  it  not  in  their  power  to  make  good  their  agreement, 
but  are,  nevertheless,  men  of  repute,  and  worthy  to  be  trusted, 
the  captor  shall  not  send  away  the  vessel  without  being  liable 
to  the  damage  ;  but  if  the  merchants  are  not  men  of  known 
credit,  and  cannot  make  good  their  stipulated  payment,  he  may 
then  act  as  it  is  above  directed. 


on  credit,  &c. 


Chap,  cclxxxvii. — Of  Cases  of  Recapture. 

Ship*  recap-  Section  1 . — If  a  ship  is  taken  by  the  enemy,  and  afterwards 
thej  have  been  another  ship  of  a  friend  comes  up,  and  effects  a  recapture,  the 
place  of  seen-  vessel,  and  all  that  is  in  her,  shall  be  restored  to  the  former 
n  y'  proprietors,  on  payment  of  a  reasonable  salvage  for  the  expense, 

and  trouble,  and  danger,  that  have  been  incurred  ;  but  this  is 
to  be  understood  of  recaptures  effected  within  the  seigniory  or 
territorial  seas  of  the  country,  to- which  the  captured  vessel 
belongs,  or  before  the  enemy  had  secured  the  vessel  to  him- 
self in  a  place  of  safety. 
Ships  rrcaptu-       2.  If  the  recapture   has  been  effected  within  the  enemy's 

red  in  the  ene-  .  ,  ,  . 

my's  territory,  territories,  or  in  a  place  where  the  enemy  was  in  entire  pos- 
ffface  of  sccu-  session  of  his  prize,  that  is,  in  a  place  of  security,  the  proprie- 

ritv 

tors  shall  not  recover,  nor  shall  the  recaptors  claim  any  sal- 
vage ;  for  they  are  entitled  to  the  whole  benefit  of  the  recap- 
ture, without  opposition  from   any  rights  of  seigniory,  or  the 
claims  of  any  person  whatever. 
Ship  drserted       3.  If  an  enemy,  having  made  a  capture  of  a  vessel,  quits  his 

by  the  enemy,         •  /•  ,i  «        •.!_         p  p 

and  through  prize  on  appearance  ot  another  vessel,  either  from  fear,  or 
appearing  in  ^rom  anv  ^°UDt  that  he  may  entertain  of  her,  and  the  vessel,  on 
B'g™-  whose  account  the  captured  ship  was  abandoned,  takes  posses- 

sion of  the  vessel  that  has  been  relinquished,  and  brings  her 
into  port,  she  shall  be  restored  to  the  proprietor,  or  his  heirs, 
without  opposition}  on  payment  of  a  reasonable  salvage,  to  be 
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fixed,  by  agreement  between  the  parties,  or  if  the  parties 
oannot  agree,  by  the  arbitration  of  creditable  persons. 

4.  If  it  should  happen  that  any  one  abandons  his  vessel  Ship  deserted 
through  fear  of  his  enemy,  and  any  friendly  vessel  falls  in  with  through  fear  of 
the  ship  that  has  been  deserted,  and  brings  her  into  a  place  of  not  taken*  into 
security,  that  is  to  say,  in  a  case  where  the  finding  vessel  has  ofUMenenJ^11 
not  retaken  the  ship  from  the  enemy,  and  where  the  enemy  had 

not  carried  her  into  a  place  of  security,  and  had  not  taken  her 
from  the  owner,  the  finders  shall  have  no  claim  to  the  vessel, 
nor  to  the  cargo  on  board,  but,  by  the  use  and  custom  of  the 
sea,  they  may  demand  a  reasonable  salvage,  to  be  settled  either 
by  agreement,  or  by  reference  to  the  arbitration  of  creditable 
persons ;  for  it  is  not  fit  that  any  one  should  endeavour  to  take 
undue  advantage  of  the  misfortunes  of  another,  since  he  cannot 
foresee  what  may  happen  to  himself;  and  because,  every  one 
should  be  ready  to  submit  his  disputes,  especially  in  cases  like 
the  present,  to  the  arbitration  of  two  unexceptionable  persons. 

5.  It  is  besides  to  be  understood,  in  all  that  has  been  said,  CaiesoffrMd, 
that  every  thing  shall  be  done  without  fraud  ;  for  no  man  can 

tell  what  may  be  his  own  case ;  and  it  sometimes  happens  that 
the  deceit  and  injury  which  a  person  attempts  to  practise  on 
others,  light  upon  himself :  therefore,  if  any  persons,  knowing 
that  a  ship  is  going  on  a  voyage,  where  she  must  be  exposed 
to  danger  or  alarm  from  the  enemy,  fit  out  a  vessel  with  a  view, 
and  for  the  purpose  of  doing  injury  to  that  ship  or  any  other, 
in  making  salvage  at  their  expense ;  or  with  a  design  of  getting 
possession  of  the  ship  and  cargo  :  if  it  can  be  proved  against 
them,  that  they  went  out  with  any  such  intention,  such  per* 
sons  shall  not  be  entitled  to  any  salvage  on  the  ship  or  cargo, 
although  the  owner  may  have  abandoned  her ;  nor  even,  al- 
though she  may  have  been  taken  by  the  enemy. 

6.  If  those  who  fitted  out  the  vessel  cannot  establish,  in  Farther  regit- 
proof,  that  they  did  not  arm  with  any  of  the  before-mentioned  Ifowj^Jd1**' 
intentions  ;  or  if  it  should  be  proved  against  them,  that  they 

armed  for  the  purpose  of  doing  injury  to  any  one,  or  generally 
to  all,  whom  they  might  meet,  in  the  form  and  manner  of  ene- 
mies ;  in  such  a  case,  whether  they  bring  in  a  vessel,  with  or 

H 
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without  a  cargo— whether  it  shall  be  retaken  from  the  ene- 
my, or  merely  found  by  them,  they  shall  take  no  benefit  from 
it,  bat  the  whole  shall  be  restored  to  the  former  proprietors ; 
and  moreoTer,  such  persons,  so  arming,  shall  be  delivered  over 
to  justice,  to  be  treated  as  robbers  and  pirates,  if  the  feet  em 
be  established  in  proof 
Continued.        ?-  ^  they  are  D0*  convicted  of  such  an  intention,  baring 
either  retaken  or  found  a  vessel  in  any  of  the  situations  above- 
mentioned,  they  shall  be  entitled  to  their  full  right  and  benefit, 
according  to  the  preceding  regulations.    But  if  the  matter  shall 
remain  in  doubt,  or  if  it  shall  rest  with  them  to  disprove  the 
charge,  neither  they,  nor  any  that  were  with  them,  nor  any 
that  are  interested  in  the  event,  shall  be  received  to  give  evi- 
dence in  their  favour ;  nor  shall  any  person  of  a  covetous  dis- 
position, nor  any  one  who  may  be  suspected  of  being  biassed 
by  money,  be  a  witness  for  them. 
Ships  Yolunta-      &  If  an  enemy  shall  have  made  a  capture  of  a  vessel  or 
by  the  enemy,  cargo,  and  shall  afterwards  abandon  it,  voluntarily,  and  not  from 
any  fear  or  apprehension  of  any  vessel  coming  upon  him ;  and 
if  any  persons  shall  find  the  vessel  or  cargo  that  has  been  vo- 
luntarily abandoned,  and  bring  it  to  a  place  of  security,  the 
property  shall  not  be  acquired  to  them,  if  any  owner  can  be 
found  ;  but  they  shall  receive  a  reasonable  salvage,  to  be  fixed, 
at  the  discretion  of  reputable  persons  of  the  place,  to  which  the 
ship  or  goods  shall  be  carried. 

No  owner  ap-       9#  '*»  a^er  tne  expiration  of  a  reasonable  time,  no  owner 

v**"0**  comes  forward,  the  finders  shall  receive  for  their  salvage  one 

half  of  the  proceeds,  and  the  other  half  shall  be  applied  in  the 

manner  that  has  been  expressed  and  declared  in  a  preceding 

chapter.* 

*  In  chapter  240.  the  same  proportion  of  a  moiety  is  given  to  the  finder  of  goods 
'  found  floating  in  port,  &c.  after  the  expiration  of  a  year  and  a  day,  if  no  owner  ap- 

pears to  claim.  The  other  moiety  was  to  be  divided  into  two  parts,  of  which  the 
Lord  of  the  Jurisdiction  was  to  retain  one ;  and  to  apply  the  other  to  pious  pur- 
poses, for  the  soul  of  the  proprietor—"  All  Mora  la  giustitia  debba  dare  a  quelle  eke 
Irovata  V  hover*,  la  metaper  suo  beveraggio,  el  delta  meta  eherimanera,  debba  fart 
la  giustitia  due  parti ;  et  pud  pigliarne  lui  una  parte,  el  V  allra  eke  rwume,  debbeta 
dare  per  amor  di  Dio,  dove  a  lui  piece,  per  P  anima  di  queUo,  di  ck*  Mr*  rtsto. 
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* 

10.  If  the  enemy,  being  in  possession  of  any  ship  or  cargo,  Abandonment 
•hall  not  have  deserted  it  voluntarily,  bat  shall  have  been  ^JS^JK 
obliged  to  abandon  it  by  storm  or  tempest,  or  on  account  of 

any  ship  or  vessel  by  whom  he  may  have  been  alarmed,  the 
same  rule  shall  be  observed  as  if  the  enemy  had  quitted  the 
same  voluntarily,  and  of  his  own  accord. 

1 1 .  If  the  enemy,  after  a  capture,  comes  to  any  place  where  Captured  pro- 
he  takes  a  ransom  for  his  prize,  if  the  proprietors  wish  to  have  %£**  nDaom~ 
their  vessel  or  cargo  again,  he  or  they,  who  have  ransomed 

her,  are  bound  to  deliver  her  up  to  the  original  owners,  on 
payment  of  the  debt  and  charges,  and  some  further  allowance 
besides,  if  they  choose  to  accept  it. 

12.  If  an  enemy,  on  capture  of  a  ship  or  cargo,  shall  make  a  a  rift  of  cap- 
gift  of  it ;  such  a  donation  or  gift  shall  not  be  valid  on  any  ac-  S^wIm*  *?£ 
eount ;  except  that  if  a  gift  is  made  of  the  ship  or  cargo,  to  hd- 

those  to  whom  it  belonged,  such  donation  shall  be  valid.  But 
if  the  captor  bargains  with  the  master  in  these  words, 
"  We  are  willing  to  give  you  your  ship  for  nothing,  but 
must  have  a  ransom  for  the  cargo,"  such  a  donation  shall 
not  be  good ;  because,  in  the  case  of  which  we  are  now 
speaking,  the  enemy  had  not  carried  it  to  a  place  of  security, 
so  as  to  say,  that  he  might  not  lose  it ;  notwithstanding  that  he 
might  so  far  have  obtained  power  over  his  prize,  as  to  be  able 
to  burn  or  sink  it ;  though,  in  such  case,  it  would  be  totally  lost 
both  to  him  and  to  the  owner ;  it  is  to  be  understood,  therefore, 
that  if  the  cargo  is  ransomed,  the  master  to  whom  his  ship  has 
been  so  given*  is  bound  to  contribute  to  the  ransom  paid  for  the 
cargo  according  to  the  value  of  the  ship ;  and  the  same  rulQ 
shall  be  observed,  e  contra  also,  and  applied  equally  to  the  ran* 
torn  of  ship  or  cargo. 

13.  If  the  captor  shall  have  taken  the  prize  to  a  place  of  Gift,  or  sale  of 

A      Wa%aMas%l        m     a 

security  ;  that  is,  if  it  shall  have  been  carried  out  of  the  seas  of  piac«  of'tecy* 
the  enemy,  where  a  recapture  might  be  effected  ;  if  when  the  n  Jt 
captor  shall  have  it  in  safe  possession,  and  in  his  own  power, 
he  shall  make  a  donation,  or  sale  of  the  ship  or  cargo,  such  a 
donation  or  sale  shall  be  valid,  without  exception,  from  any 
quarter ;  unless  he,  to  whom  the  donation  was  made,  should 
have  accepted  it  with  an  intention  of  doing  a  kindness  to  the 
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owner,  and  for  bis  benefit ;  in  tbat  case,  he  may  restore  it  if  he 
pleases  ;  but  otherwise,  he  is  not  compellable  by  any  person, 
nor  on  any  account. 

Cases  of  fraud  14.  If,  however,  he,  to  whom  the  property  belonged,  can 
show  that  there  has  been  any  fraud  in  the  business,  the 
donation  shall  not,  on  any  account,  avail ;  but  he,  to  whom  it 
was  made,  ought  to  be  seized  by  the  lord  of  the  country,  and 
punished  in  goods,  and  in  person,  according  to  the  circumstances 
of  the  case  ;  and  the  ship  or  cargo  shall  be  restored  to  the  for- 
mer owner. 

'Sale  in  a  place       15.  if  the  ship  or  cargo  shall  have  been  sold  by  the  enemy 

of  security;  r  °  *  * 

proof  of  sale,  to  any  one,  the  sale  shall  be  valid,  provided  that  he,  who  has 
purchased,  can  show  that  the  sale  was  made  to  him  by  the  ene- 
my in  a  place  of  security,  that  is,  where  the  enemy  held  the 
goods  in  question,  in  sua  dominio ;  and  in  case  any  one,  who 
pretends  to  have  acquired  the  ship  or  cargo  by  a  just  title, 
cannot  prove  the  asserted  sale,  it  shall  not  be  valid  ;  and  if  the 
former  owner  appears,  and  can  make  proof  of  his  property,  it 
shall  be  restored  to  him.  The  evidence  of  these  disputed 
claims  shall  be  discussed  before  two  reputable  persons  of  the 
country  where  the  dispute  arises,  and  without  fraud ;  and  if 
any  fraud  is  discovered,  the  party  against  whom  the  fraud  is 
proved,  shall  be  bound  to  pay  to  the  other  party,  costs,  dama- 
ges, and  interest ;  and  besides,  the  party  consenting  to  the 
fraud  shall  be  delivered  over  to  the  justice  of  the  country. 

ve°*d rt£  rethe       ****  ^  tne  master>  or  person  acting  for  him,  recovers  the 
master  restor-  gnip  or  cargo  by  any*  means,  he  is  bound  to  make  restitution  to 
the  proprietors,  according  to  their  several  proportions,  on  pay- 
ment of  the  expenses  pro  rata. 
Redemptionby       17.  If  the  master  shall  redeem  any  part  of  the  cargo,  or 

the    master,  "    *  . 

with  the  con-  make  any  agreement  with  the  consent  of  the  major  part  of  his 

sent  of  the  pro-  _ 

prietors,orthe  copartners,  by  which  he  shall  regain  the  ship  or  cargo,  he 
may  compel  them  to  contribute,  by  course  of  justice,  because 
they  are  as  much  under  an  obligation  to  him,  as  if  they  had 
agreed  to  take  part  in  building  or  purchasing  a  new  ship. 

'Without  their  18.  But  if  the  master  makes  any  agreement,  without  the  con' 
sent  of  his  partners,  or  the  major  part  of  therj>>  they  are  not 
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bound  to  any  thing,  unless  they  like  it ;  nor  is  the  master  an- 
swerable to  them  for  the  rights  and  interests  which  they  had 
in  the  ship  at  the  time  of  capture  ;  saving  for  any  previous  ac- 
counts which  might  be  still  remaining  unsettled,  respecting 
their  shares  in  the  ship  or  cargo  at  the  time  it  was  taken  by  the 
enemy. 

19.  If  the  original  proprietors  are  disposed  to  resume  their  Resumption  by 
shares,  and  the  master  makes  any  opposition,  the  justice  of  the 

country  may  compel  him  to  acquiesce ;  for  there  can  be  no 
ground  of  reasonable  resistance  on  his  part,  if  they  are  willing 
to  pay  their  proportion  of  the  expense  ;  and  it  would  be  mani- 
festly unjust  that  any  one  should  dispossess*  the  rest  of  their 
property. 

20.  But  if  the  master,  or  any  one  for  him,  redeems  his  ship  or  In  case  of  thdr 

refusal. 

cargo,  after  the  enemy  has  gained  a  just  title  in  it,  and  those  who 
were  part  owners  refuse  to  pay,  as  before  specified,  the  master, 
or  his  agent,  ought  to  repeat  his  demand  upon  them  several 
times,  and  call  upon  them  to  pay  their  share  ;  and  if  they  still 
refuse,  it  shall  be  put  up  to  auction,  with  permission  of  the  go- 
vernment, and  be  disposed  of  to  the  best  bidder. 

21.  If  the  ship  or  cargo  shall  be  sold  for  more,  after  such  re-  Caseofsnrplp 
fusal,  than  the  ransom  paid,  the  surplus  shall  be  paid  to  the  aftepreus»1- 
owners,  according  to  their  shares,  if  the  master  chooses  it ; 
otherwise,  he  is  not  obliged.     And  the  master  shall  have  the 
privilege  of  retaining  the  goods  in  question  at  the  price  that 

others  are  willing  to  give  for  them. 

22.  If  the  sale  shall  not  produce  $o  much  as  the  ransom  ;  if  case  of  <foa« 
the  master  made  the  ransom  without  the  consent  of  his  part-  cieoc7* 
ners,  they  are  not  bound  for  the  deficiency,  unless  they  choose 

it ;  and  therefore  it  is  reasonable  that  the  master,  or  his  agent, 
should  have  the  privilege  of  retaining,  at  the  price  that  any 
other  person  would  give,  as  the  deficiency  would  fall  upon 
him  ;  saving,  however,  that  if  any  of  the  partners  are  inclined 
to  resume  their  shares,  they  are  bound  to  make  good  the  de- 
ficiency to  him  pro  rata.  All  the  reasonings,  and  cases,  and 
conditions  above-mentioned,  shall  be  taken  under  the  supposi- 
tion that  the  enemy  had  carried  the  prize  into  a  place  of  secu- 
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rity ;  and  that  the  ransom  or  tale  had  been  made  fairly,  ml 
without  fraud.  •  * 

Postscript.— It  may  not  be  improper  to  add,  aa  an  obserta 
tion  pointing  oat  the  chasm  between  the  regulation*  of  this 
ancient  code,  and  the  prise  ordoonances  of  particular  countries, 
and  the  provisions  made  in  public  treaties,  in  later  times,  on  the 
subject  of  prize ;  that  neither  the  laws  of  OUron,  nor  the  or* 
donnances  of  Wisbuy,  nor  the  Guidon,  nor  the  ordoonances  of 
the  Hans*  Towns,  contain  any  regulations  respecting  the  gene- 
ral Law  of  Prise ;  scarcely  mentioning  the  subject,  except  in- 
cidentally, amongst  the  accidents  to  which  merchant  vessels 
are  liable.  There  are,  in  the  Black  Book  of  the  Admiralty,  a 
few,  and  but  a  few,  articles  respecting  it  In  the  ordonnancee 
of  Barcelona,  of  1340,  there  are  also  a  few  articles,  but  rela- 
ting rather  to  the  division  of  interest  between  the  captors,  tins* 
to  the  general  subject 

EXTRACTS  FROM  THE  CODI  DBS  PRISES, 

Article*  relaiifs  aux  Prises,  Extraits  de  VOrdonnance  de  Charles 
VI.  sur  lefaict  de  VAdmiraultL    Du  7  Decembre%  1400. 

Jurifdictkm  ©f  Articlb  III. — Se  aucun  de  quelque  estat  qu'il  soit,  mettoit 
m  to  capture*  *u*  aucun  Nauire  a  ses  propres  deepens  pour  porter  guerre  a 
othe^mattext  nos  ennemis,  ce  sera  par  le  cong€  et  consentement  de  nostredit 
arising  »t  fern,  admire]  ou  gon  lieutenant,  lequel  a  ou  aura  au  droict  de  son  dit 

office  la  cognoissance,  iuridiction,  correction  et  pupition  de  tons 
les  faits  de  ladite  mer  et  des  dependances,  criminellement  et 
ciuillement,  &c. 
Proceedings  Art.  IV. — De  toutes  les  prinses  qui  d'oresnauant  se  feront 
mini!  or  hit  8ur  1*  mer>  Par  quelques  gens  que  ce  soyent,  tenant  nostre 
iStten'of  fa  P»rtie,  ou  souz  ombre  et  couleur  de  nos  guerres,  leura  prison- 
Priie*  mere  en  seront  amenez  ou  apportez  a  terre  deuers  nostre  admi- 

ral, on  s on  lieutenant,  lequel  tan  tost  et  incontinent  les  emminera 
auant  que  nulle  chose  se  descende,  poor  sgauoir  le  pays  don^ 
ils  sont,  et  a  qui  appartiennent  les  biens  s'aucuns  biens  y  auoit, 
pour  garder  iustice,  et  faire  restituer  ceux  qui  sans  cause  an* 
royent  esl£  dommagez,  si  le  cas  estoit  trouul  tel. 
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Art.  VI. — Que  d'oresnauant,  s'aucune  telle  prinse  se  fait,     Ewmfntttoa 
ledit  admiral  on  son  lieutenant  s'informera  deuement  et  le  plus  enemy*t    pro- 

„    perty. 

veritablement  que  faire  se  pourra,  aux  preneurs  et  a  chacun  a 
part  de  la  maniere  de  la  prinse,  du  pays  ou  coste  od  elle  aura 
este  faite ;  verra  et  fera  veoir  les  marchandises  et  les  nefs  par 
les  gens  cognoissans  a  ce.  Et  par  bonne  et  meure  deliberation 
regardera  par  la  conscience  ou  contention,  les  depositions 
d'iceux  preneurs  ainsi  faite  en  secret,  ou  par  la  veue  desdites 
prinses,  s*il  y  a  vraye  apparency  qu'elles  fuissent  de  not  entiemit, 
auquel  cas  icelles  seront  deiiurees  aux  preneurs,  en  prenant 
leurs  noms  pour  en  auoir  recouure  sur  eux,  s'aucune  poursuite 
en  estoit  faite,  auec  inuentaire  des  biens.  Et  s'il  y  a  mieux  et 
plus  luidente  presumption  par  aucuns  des  moyens  dessusdits, 
qu'il  y  eust  quelque  faute,  et  que  lesdites  prinses  fussent  des 
contrees  de  nostre  royaume,  ou  des  pays  de  nos  alliez,  icelles 
prinses  en  ce  cas  seront  par  nostredit  admiral  mises  en  seure 
garde,  aux  despens  de  la  chose,  ou  desdits  preneurs,  si  le  cas 
le  requiert,  jusques  a  temps  competent,  dedans  lequel  sera 
fait  diligence  d'en  sgauoir  la  verite.  Et  si  lesdits  preneurs  es- 
toient  gens  soluables,  et  qu'auec  ce  ils  baillassent  bonne  et 
seure  caution  desdites  prinses,  icelles  deuement  appreciees  et 
inuentorieesu  se  pourront  bailler  a  iceux  preneurs,  s'il  n'y  a 
trop  grande  suspection. 

Art.  VII. — Et  si  aucuns  desdicts  preneurs  en  leur  voyage  Misconduct  of 

*  J   °      captor*  to  be 

en  especial  auoient  commis  faute  telle  qu'ils  fussent  attaints  punished  in  th# 

.         -  Admiralty. 

d'auoir  enfronde  aucuns  Nauires,  ou  noyez  les  corps  des  pri- 
sonniers  ou  iceux  prisonniers  descendus  a  terre  en  aucune 
loingtaine  coste,  pour  ceier  le  larrecin  et  meffaict,  voulons  que 
sans  quelque  delay,  faueur  ou  deport,  nostredit  admiral  en  face 
faire  punition  et  iustice  selon  le  cas. 

Art.  VIII. — Lesdits  preneurs  empeschans  aucuns  marchanJa,  Compensation 

r  *  for       damage 

Nauire  ou  marchandise  sans  cause  raisonnable,  ou  qu'ils  ne  done,  Ac. 
soyent  nos  aduersaires,  nostredit  admiral  fera  deuement  resti- 
tuer  le  dommage,  et  ne  permettra  plus  l'vsage  qu'ont  a  ce 
contre  raison  tenue,  iceux  preneurs,  en.  quoy  ils  ont  faict  et 
donne  de  grands  dommages  a  aucuns  de  nos  alliez  par  feinte, 
ou  fausse  couleur  qu'ils  mettoyent  de  non  cognoistre  s'ils  es- 
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toyent  oof  adoersaires,  on  not),  qui  eat  chose  bien  daranaMe, 
contra  raieon  at  instice,  que  bomma  sonbs  telle  cooleur  doaet 
porter  doomage,  on  deatooririer* 
AptM«irMap      Art.  IX*— Poor  ce  qo'il  est  vou  ct  puMiqoe  renoeemee,  qie 
jpttd*  quand  aacane  prinse  est  maintanant  faicte  tar  soa  eooemk,  let 
preneura  aont  ai  accouitumez  da  firire  at  Taar  de  teats  vofantes 
et  a  lea*  profit,  qu'ils  na  garden!  an  rien  Fv»age  que  Too  dkt 
ancienoement  en  ce  estre  ordonne*  :  mail  aans  trakte*  de  justice 
aouoent  inobldiens,  pillent  at  rompcnt  coffires,  et  prameaft  ce 
qu'ils  pennant    En  qnoi  noatradit  admiral  at  let  seigneurs  et 
gens  d'antre  eatat  qui  ont  mia  ana  lea  Nanirea  &  granda  deapena, 
aont  excessiuement  fraadez,  et  fi  adoient  par  finite  de  inatice 
sonaent  de  grandea  questions,  nojaea  entre  lea  preneors,  qai 
aans  craincte,  et  par  cy-deaant  chacun  de  aa  Tolontg  aana  an 
estre  panis-en  ont  ainai  r$6. 
Sack   tadtat      ART*  X. — Et  qoand  aocnae  prinae  estoit  trounce  appartenir 
bToSerrwL     a  noa  snbiects  et  estoit  par  justice  restitute,  on  oe  potraoit 
tronoer  lea  biens,  ne  s$auoir  qui  lea  anoit  ens,  none  anons  or- 
donne*  qne  d9oresnanant  Pvsage  ancien  sera  en  ceste  pertie  ef- 
troittement  garde* 'sans  enfraindre  :  c'est  &  s$auoir,  qne  a9il  j  a 
aucun  qai  rompe  coffre,  balle  on  pippe,  on  autre  marcbandiae 
que  Dostredit  admiral  ne  soit  present  en  sa  personne  ponr  lay, 
il  forfera  sa  part  da  batin  et  si  sera  par  icelay  admiral  pony 
selon  le  meffaict. 
Oath    to    be      Art.  XI. — Si  nostredit  admiral,  ou  aucans  de  ses  lieatenans, 
ten  on  going  n'estoient  en  personne  aux  entreprises  qui  se  feront  snr  ladite 
pood  Jondoct,  mer  Ponr  tenir  ordre  a  iustice  entre  ceax  de  ladite  entreprise, 
Ca  les  maistres,  chefe,  capitaines  ou  patrons,  aaant  leur  partement, 

feront  serment,  ainsi  que  dessos  est  dit,  qu'a  leur  ponnoir  Hs 
deffendront  nos  subiects  sans  lenr  porter  dommage.      Et  toates 
les  prinses  qu'ils  feront,  les  ameneront  a  terre,  et  en  donneront 
cognoissance  certaine  audit  admiral  et  luy  dltiureront  cenx  qai 
pour  le  voyage  auront  commis  qnelque  mefiaict  contre  nosdites 
ordonnances,  on  autrement 
Sale  and  dis-      Art.  XII. — De  toutes  les  prinses  qui  se  feront  par  ladite 
prise^oods,  to  mer>  ^s  vendus  b a  tins  et  ddpartemens  en  seront  faicts  deoant 
dercj tLeA°£  no*****  admiral,  on  son  lieutenant,  qui  fera  retenir  per-deoers 

tniralty. 
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luy,  d'iceux  biens,  ject  et  compte,  pour  y  auoir  recours,  pour  * 

ceux  qui  en  auront  besoin,  et  pouuoir  cognoistre  le  fait  et  estat 
d'icelles  prinses. 

Art.  XVIII. — A  ce  que  ledit  admiral  dit  auoir  droict  sur  les     Rights    and 

perquisites    of 

prisonniers  prios  sur  la  mer,  et  par  ladite  mer,  lesquels  droicts  the     admiral, 
leur  aduiendront  souuent,  qu'en  demeurera  la  part  moindre, 
ceux  qui  les  aurotot  prins  ;  d'oresnauant  nostredit  admiral  ne  se 
pourra  ayder  de  chose  qui  en  ait  estl  vse",  mais  declarons  que 
sur  lesdits  prisonniers  il  ne  pourra  demander  que  son  Dixiesme, 
auec  le  droict  de  son  sauf-conduict,  ny  auoir  la  garde  d'iceux, 
sinon  en  tant  que  monteroit  le  faict  et  portion  de  son  Dixiesme, 
s'il  n'eetoit  prisonnier  de  si  grand  prix  et  les  preneurs  de  si 
petite  essence,  qu'il  ne  fust  pas  bon  les  laisser  en  leurs  mains. 
Excepts  que  si  aucun,  sans  cong£  ou  consentement  dudit  admi- 
ral  ou  personne  de  par  luy,  mettoit  quelques  prisonniers  a  fi> 
nance*  il  (par  priuilege  de  son  office)  pourra  prendre  lesdits  pri- 
sonniers  en  sa  main ,  en  payant  ladite  finance  ;  et  sur  le  prix 
rabatu  son  droict  de  Dixiesme. 

Articles  Ext  raits,  de  VEdit.  concernani  la  Jurisdiction  de  Admi- 
rauti  de  France.     Du  mots  de  Mars,  1584. 

Article  XXIV. — Si  une  Nef  estrange  re  veut  entrer  en  un  inquiries  to  be 

°  made    of    fo- 

port  ou  bavre  de  nostredit  Royaurae,  faire  ne  le  peut,  sans  reign  ships  co- 

....  ming  into  port, 
l'auctorite  et  conge*  de  nostredit  Admiral  ou  de  ses  Commis,  si 

par  fortune  ou  tourmente  de  mer  n'y  estoit  entree  par  force  ; 

et  qu'aucun  Pilote  ne  l'ameine,  et  la  puisse  guider  ne  condaire 

audit  bavre  sans  demander  cong£  a  nostre  dit  Admiral.     Et 

d' ad  vantage  incontinent  ils  seront  tenus  venir  vers  nostredit 

Admiral,  ou  son  dit  Lieutenant  audit  lieu,  pour  faire  entendre 

le  lieu  dont  ils  viennent.     Et  aussi  a  ce  que  nostredit  Admiral 

ou  son  dit  Lieutenant  les  puisse  interroger  de  ce  qu'ils  auro- 

yent  veu  en  leur  voyage,  pour  nous  en  avertir  si  besoing 

estoit. 

Art.  XXXIII.-— De  toutes  les  Prinses  qui  se  feront  en  mer,     Prizes,  with 

two  or  three  of 

soit  par  nos  subjets,  ou  autres  tenans  nostre  party ,  et  tant  soubs  the    captured 
ombre  et  couleur  de  la  gierre  qu'autrement,  Les  Prisonniers  brought  before 

I 
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A«r  Adnrrei,  ou  pour  le  moins  deux  ou  trois  des  plus  apparents  d'iceux  seront 

of  proceeding  amenez  a  terre,  devers  nostredit  Admiral,  ou  son  Vis-admiral, 

lid**  ou  Lieutenant,  pour,  au  plustost  que  faire  se  poura,  estre  par 

lui  examioez  et  ouys,  avant  qu'aucune  chose  des   dits  Prises 

soit  descendiie  ;  afin  de  savoir  le  pays  dela  ou  Us  seront,   a  qui 

appartiennent  les  navires  et  biens  d'iceux,  pour,  si  la  prinse  se 

trouve  avoir  este"  bien  faite,  telle  la  declarer,  si  non,  et  ou  il  se 

trouveroit  mal  faite,  la  restituer  a  qui  elle  appartiendra ;  en 

eujoignant  par  ces  dites  presentes  audit  Admiral,  Vis-admiral, 

ou  Lieutenant  ainsi  le  faire.     Et  sur  ce  faire  et  administrer 

bonne  et  briefue  justice  et  expedition. 

.  Acti  of  vio-      Art.  XXXV. — Si  aucuns  si  trouvent  avoir  cemmis  faute  ea 

demeanour  to  leur  voyage,  soit  d'avoir  mis  a  foods  ancun  Navires,  ou  robbe* 

tjJXtoural. J  ^es  biens  d'iceux,  ou  noye*  les  corps  des  Marc  hands,  Maistres, 

Conducteurs,  et  autres   Personnes   desdits  navires,  ou  iceux 

descendus  a  terre  en  aucun  loiogtaine  coste,  pour  celer  le  lar- 

cin  et  malfait,  ou  bien  quand  il  adviendroit  comme  il  a  fait  quel- 

ques  fois,  qu'aucuns  d'eux  se  trouvans  les  plus  forts,  viendront 

a  ranconner  a  argent  les  navires  de  nos  subjets,  ou  d'aucuns  nos 

Amis  et  Alliez  :  Voulons  que  sans  quelque  delay,  faveur  ou 

deport,  ledit  Admiral  en  face  ou  face  faire  justice  et  punitioo, 

telle  que  ce  soit  exemples  a  tous  autres,  deues  informations  des 

cas  preallablement  faites,  et  selon  qu'il  sera  cy-apres  ordonn£. 

Thesameiub-       Art.  XXX VI I. ^-Et  pour  ce  que  souventes  fois  quand  une 

blunder,  &c    Prise  estoit  faite  sur  nos  Ennemis,  les  Preneurs  estoyent  si  cou- 

wazutoujours  stumiers  de  user  de  leur  volontez  pour  leur  profit,  qu'ils  ne 

damSiob^'  gardoyent  V usage  toiyours  et  de  toute  anciennetc  sur  ce  ordonne* 

Sbe^Ac.1"1    et  0Dserv^>  ma*s  sans  crainte  de  Justice,  comme  innobediens  et 

pilleurs,  eux  estans  encores  sur  mer  rompent  les  coffres,  ballet, 

boujettes,  malles,  tonneaux  et  autres  vaisseaux,  pour  prendre 

et  piller  ce  qu'ils  peuvent  des  biens  de  la  prise,  en  quoy  ceux 

qui  onl  equippe  et  mis  sur  les  navires  a  gros  despens  sont  grande- 

ment  foullez,  dont  advient  souvent  de  grandes  noises  debals  et 

contentions.     Nous    prohibons    et    deffendons    a  tous  Chefs, 

Maistres,   contre  Maitres,  Patrons,   Quarteniers,    Soldats,    et 

Compagnons,  de  ne  faire  aucune  ouverture  des  coffres,  Balles, 

&c.  ny  autres  vaisseaux  de  quelques  Prises  qu'ils  facent,  ny 

aucunes  choses  desdits  Prises  receler,  transporter,  vendre,  ny 
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exchanger,  ou  autrement  alliener,  ains  ajent  a  re  presenter  le 
tout  desdites  Prises,  ensemble  les  Personnes  conduisans  le 
navire  audit  Admiral,  ou  Yice-Admiral,  le  plustost  que  faire  se 
pourra,  pour  en  estre  fait  et  dispose*  selon  qu'il  appartiendra, 
et  coonme  contiennent  nos  presentes  ordonnances,  et  ce  sur 
jpeine  de  confiscation  de  corps  et  des  biens. 

Art.  XXXVUI.— Quand  une  Prinse  faite  et  amende  a  terre,  Continued, 
est  trouve*e  appartenir  a  nos  subjets,  Amis  et  Alliez,  et  il  est 
ordonne  qu'elle  sera  restitute,  Ton  ne  peut  trouver  les  biens, 
ny  savoir  qui  les  a  euz,  de  sorte  que  les  pauvres  Marchantis,  a 
qui  elle  est  adjugle  ne  scavent  a  qui  avoir  recours.  Nous  avons 
ordonnl,  que  d'oresnavant  si  aucun  rompt  coffres,  balles, 
pippes,  et  autres  Merchandises,  que  nostredit  Admiral  n'y  soit 
present,  ou  personne  pour  lui  et  par  son  commandement,  il 
perdra  sa  part  du  butin,  et  sera  puni  par  nostredit  Admiral  ou 
son  Lieutenant,  corporellement  selon  le  meffait,  ensorte  que 
tous  les  autres  y  prendront  exemple. 

Art.   XXXIX. — Pour  ce  aussi   que  Plusieurs  Bourgeois,  Distribution  of 
Proprietaires  et  Avictuailleurs  des  Navire*  nos  subjets,  nous  between""^ 
ont  cy-devant  fait  remonstrer,  que  jacoit  ce  qu'ils  facent  faire  victmSuBr? 
les  dits  navires,  et  icelles  equipent,  et  founissent  d'artillerie  et  Md  Manner* 
autres  munitions  de  guerre  et  de  vivres,  pour  grever  et  offencer 
nos  Ennemis  et  Adversaires,  le  tout  a  grand  frais  et  despens, 
neantmoins  ne  leur  est  bailie*  que  la  Huictiesme  pour  leur  por- 
tions de  butrns  qui  sont  gaignez  sur  nosdits  Ennemis  et  Adver- 
saires, qui  n'est  chose  suffisante,  eu  esgard  aux  grands  frais 
mises  et'despences  qui  leur  convient  faire,  a  faire  faire  lesdits 
navires,  et  icelles  equiper,  munir  et  avictuailler,  qui  est  cause 
que  lesdits  Bourgeois,  Proprietaires  et  avictuailleurs,  ne  peu- 
vent  mettre  sus,  et  nos  servir  de  grands  et  puissans  navires, 
ainsi  qu'ils  pourroyent  faire,  si  desdits  butins  raisonable  et  com- 
petente  portion  leur  estoit  distribute.     Nous  a  ce  qui  d'oresna- 
vant ik  ayent  plus  grande  occasion  et  vouloir  de  faire  faire  et 
entretenir  bons,  grands,  forts,  et  puissans  vaisseaux,  dont  puis- 
sions  estre  servis  et  secourus  en  nos  guerres  contre  nos  dits 
Ennemis  et  Adversaires,  et  iceux  amplement  equiper,  munir, 
et  gamir  de  toutes  chose  requises  pour  la  guerre,  Avons  or- 
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donnl  et  ordonnons  qu'iceux  Bourgeois  et  autres  ausqael*  ap- 
partierdront  aucuns  navires,  apr&i  le  dixesme  de  nostredit  Ad- 
miral  pris  et  deduit  sur  la  totalis  de  la  Prise  et  butin,  qui 
feront  lesdits  Navires,  anront  et  prendront  la  qoarte  partie  da 
surplus  d'icelles  Prises  et  butin,  soit  de  marchandisea,  prison 
niert,  rancons,  et  quelques  que  soient  les  dits  Priaea  et  butiot 
sans  aucune  chose  en  reserver  n'y  excepter ;  et  de  trois  quarts 
restans,  les  Avictuailleurt  en  auront  quart  et  demi,  et  lea  Man* 
ners,  et  autres  Compagnons  de  guerre  autre  quart  et  demy,  pour 
le  partir  eutre  eux  en  la  maniere  accoustumle. 
Print  to  be      Art.  XLIII. — Pour  obvier  a  tout  desordre  et  confusion,  et  a 

brought  to  the 

Port    from     ce  qu'a  chacun  son  droit  soit  gardl,  voulons  et  ordonnons,  qae 

which  the  cap-  . 

tartar  Vettcl  les  maistres,  contremaistres,  Governeurs,  et  autres  ajans 
charge  des  navires  ameinnent  les  personnes,  Navires,  Vats- 
seaux,  marchandlses  et  autres  biens  qu'ils  prendront  a  leur 
yoiage,  au  tnetme  Port  et  Havre,  dont  ils  seront  partis  pour  faire 
le  dit  voyage,  ou  au  lieu  de  leur  reste,  sur  peine  de  perdre 
tout  le  droit,  qu'ils  auront  en  la  dite  Prise  et  butin,  et  d'amende 
arbitraire ;  le  tout  a  appliquer  audit  Admiral,  a  la  charge  et 
jurisdiction  du  quel  sera  le  dit  Port  dont  ils  seront  partis,  et 
outre  de  punition  corporelle,  sinon  que  par  force  d'Ennemis, 
ou  par  tempeste  ils  feussent  contraints  eux  sauver  en  autre 
Port ;  es quels  cas  seront  tenus  estans  arrives  esdits  autres  ports 
et  Havres,  advertir  lesdits  officiers  de  la  dite  Admiraultl,  pour 
estre  presens  a  l'inventaire  desdites  marchandises,  avant  qu'en 
descharger  aucune  sur  lesdites  peines,  et  en  rapporter  certincat 
desdits  officiers  esdits  Havres  dont  ils  seront  partis,  pour  estre 
de)ivr€  ausdits  Marchands,  Proprietaires  et  Victuailleurs ;  ce 
qui  aura  en  semblable  lieu,  pour  les  Navires  qui  font  voiages 
hors  ce  Royaume  en  marchandises  ou  autrement. 
Pillage,    to      ■^RT'  XLV. — Et  pour  ce  que  plusieurs  Gens  de  guerre  des- 

Slowed^16111  ^  nav*res  voudroyent  dire  plusieurs  biens  tenir  nature  de 
pillage,  pour  par  ce  moyen  les  appliquer  a  leur  profit,  au  pre- 
judice de  eeux  qui  Iquipent  et  arment  lesdits  Navires,  nous 
avons  dit  et  declare,  dijons  et  declarons  suivant  nos  anciennes 
Ordonnances,  que  nulle  chose  pourra  estre  dit  pillage f  qui  ex- 
cede  la  valeur  de  dix  escus. 
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.  Art.  XLVII1. — Avons  defendu  et  defendons  sur  peine  de  Merchants  foS 
prison  et  confiscation  de  biens,  a  tous  marcbans  de  quelque  cnase   Vrite 
estat,  quality  ou  condition  qu'il  soient,  d'acheter,  eschanger,  AdjudicJtTou"5 
perrauter,  ou  prendre  par  don,  ou  autre  couleur  ou  condition  ^^  Admi" 
que  ce  soit,  ne  de  celer  ou  occulter  par  eux  ou  autres,  direct- 
merit  ou  indirectment,  les  marchandises  et  biens  depredez,  et 
amenez  de  la  mer,  avant  que  le  dit  Admiral,  ou  son  dit  lieuten- 
ant, ait  declare*  les  Prises  estre  justes  et  de  bon  et  licite  gain. 

Art.  LX1. — Si  aucun  Navire  de  nos  subjets  pris  par  nos  Ed-    Goods  recap- 

.  .  tared    after 

nemis,  a  este*  entre  leur  mains  jusques  a  vingt-quatre  heurs,  et  having  been 

'       i        •*  *  j  -j     twenty -four 

apres  tl  soit  recoux  et  repris  par  aucune  de  nos  navxres  de  hoars   in   the 
guerre,  ou  autres  de  nos  subjets,  la  prise  sera  declare  bonne  ;  the  Enemy,  to 
mais  si   la  dite  reprise  est  faite  auparavant  les  vingt-quatre  to  ^  re-cap* 
heures,  il  sera  restitue*  avec  tout  ce  qui  etoit  dedans,  et  aura  tor* 
toutesfois  le  navire  de  guerre,  qui  l'aura  recousse  et  reprise,  le 
tiers. 

Art.  LX1I. — Et  pour  autant  que  en  faisant  Prinse   en  mer     claims  of 
par  nos  navires  et  autres  de  nos  subjets,  plusieurs  se  present-  ionfine^to'ca- 
ent  souvent  pour  y  avoir  part,  soubs  ombre  qu'ils  veulent  alle-  Msistaoce^nd 
guer  avoir  veu  prendre  la  dite  prise,  et  oy  Vartillerie  durant  le  Qff*aJPEnUced 
combat,  encores  qu'ils  n'ayent  este  l'occasion  que  1'Ennemy  se 
soit  rendu  pour  crainte  d'iceux  ;  et  afin  d'eviter  et  obvier  aux 
differents    qui   se  pourrect   mouvoir  sur  celles  injustes  de- 
mandes  ;  il  ne  sera  loisible  a  aucun  navire,  a  qui  qu'il  soit  ap- 
partenant,  de  demander  aucune  part  et  portion  aux  prises  qui 
se  feront,  si  ce  n'est  qu'ils  ayent  combatu,  ou  fait  tell  effort,  que 
pour  son  debvoir  1'Ennemy  ait  amend  ses  voiles,  ou  bien  qu'il 
en  ait  este*  en  quelque  partie  cause  ;  dont  les  Prisonniers  scront 
creuz  par  serment ;  si  ce  n'est  qu'il  y  eust  eu  promesse  entre  les 
uns  et  les  autres,  de  departir  les  prises  faites  en  presence  ou  ab- 
sence. 

Art.  LX1V. — La  ou  aucuns  navires  a  la  semonce,  qui  leur     Vessels  sab- 

,  mitting      to 

sera  faile  par  les  Navires  de  guerre  de  nous  et  de  nos  subjets,  search,    and 

i  -i  showing   their 

ameneront  hb^rallement  sans  aucune  resistance  leurs  voiles  et  Charter-party, 
monsteront  leur  Chartres  parties,  et  recognoisance  aus  dits  JVa-  tected  Aomin- 
vires  deguerre*  il  ne  leur  sera  fait  aucun  tort ;  Mais  si  le  capi-  Jury* 
taine  du  Navire  de  guerre,  ou  ceux  de  son  equipage  lui  robbent 
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aucune  chose,  ils  seront  tenus  ensemblement,  et  Pun,  seal  e{ 
pour  le  tout,  a  la  restitution  en  tie  re,  et  avec  ce  condamnez  reau- 
ment  et  de  fait  et  executez  a  la  mori  et  supplice  de  la  roui>  non- 
obstant  Pappel,  pourveu  que  audit  Jugement  y  assistent  six 
Avocats  on  Notables  personnes  de  Conseil,  qui  orront  de  bouche 
les  prisonniers,  et  seront  tenus  signer  le  dictum. 
Resistance  bjr      Art.  LXV. — Pour  ce  qu'il  est  6.  considerer  que  ayant  par 

a  neutral  ves-  #  *  * 

•el,  cause   of  nous  ou  autres  de  nos  subjets,  armi  tin,  dettx,  ou  plurieurs  na- 

confiscatioQ. 

vires  en  guerre  pour  cbercher  Padventure  de  profitersur  PEn- 
nemy,  Pon  ne  peut  moins  faire  que  discouvrant  navire  a  veue, 
ou  plus  prez,  que  de  courir  apres  pour  scavoir  s'il  est  amy  oo 
ennemy,  au  moyen  de  ce  que  la  plus  grand  part  des  na vires  des 
amis  et  alliez  sont  de  meme  construction,  que  ceux  descits  En- 
nemis,  aussi  que  bien  souvent  dedans  lesdits  Na  vires  d'atnis  et 
alliez,  les  Marchandises,  qui  y  sont,  appartiennent  ausdits  Enne- 
mis,  ou  bien  il  y  a  marchandises  prohibez  :  Nous  afin  d'esclar- 
cir  nos  gens  et  subjets,  de  ce  qu'ils  auront  affaire  en  ce  que 
dessus,  pour  n'y  faire  faute  et  erreur,  dont  ils  puissent  estre 
reprins  ;  avons  permis  et  permettons,  voulons  et  nous  plaist, 
que  tous  Navircs  de  guerre  de  nous  et  de  nos  dits  subjets,  des- 
couvrans  a  veue  oijplus  pres,  autres  Navires  soyent  d'amis,  al- 
lies ou  (Taut res,  pourront  courir  apres  et  les  semondre  d'ame- 
ner  les  voiles,  et  estans  refusans  de  ce  faire  apres  cette  semonce, 
leur  tenir  artillerie  jusques  a  les  contraindre  par  force,  en  quoy 
faisant  venant  au  combat,  par  la  temerite*  ou  oppiniastret^  de 
ceux  qui  seront  dans  les  dits  Navires,  et  la  dessus  estans  prins, 
nous  voulons  et  entendons  la  dite  Prise  estre  dite  et  declaree 
bonne. 
Goods  of  a       Art.  LX1X. — Et  pour  ce  que  par  cy-devant  soubs  coleur  des 
Enemy^ship!  Prat*<llies  et  intelligences,  que  ont  aucuns  de  nos  allies  et  con- 
Friend  E  vfn*  ^C(^erez  avec  nos  Ennemis,  lorsqu'il  y  avoit  aucune  Prise  faite 
*"  hSy 'j500^     sur  mer  Par  nos  subjets,  plusieurs  proems  se  suscitoyent,  par 
ject   to    con-  nos  dits  alliez,  voulant  dire  que  les  biens,  prins  en  guerre,  leur 
appartiennent,   soubs  ombre  de  quelque  part  et  portion  qu'ils 
avoient  avec  nosdits  Ennemis,  dont  se  sont  ensuyies  grosses  con- 
demnations a  Pencontre    de    nosdits  subjets ;    au   moyen   de 
quoi,   iceux    nos    subjets    ont    depuis   craint    esquipper    na- 
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Vires  en  guerre,  pour  nos  faire  farmer  et  endommager  nos 
dits  Ennemis :  Nous  pour  remedier  a  telles  fraudes,  et 
afin  que  nos  dits  subjets  reprennent  leur  courage,  et  ayent 
meilleur  desir  et  occasion  d'esquipper  navires  en  guerre  par 
naer,  avons  voulu  et  ordonne*,  voulons  et  ordonnons,  que  si  les 
navires  de  nos  dits  subjets  sont,  en  temps  de  guerre,  prises  par 
mer  d'aucuns  Navires  appartenans  a  autres  nos  subjets  ou  a  nos 
alliez,  confederez  ou  amis,  esquels  y  ait  biens,  merchandises  ou 
gens  de  nos  Ennemis,  ou  bien  aussi  Navires  de  nosdits  Ennemis, 
esquelles  y  ait  personnes,  merchandises,  ou  autres  biens  de  nos 
dits  Subjets,  Confederez  et  Alliez,  [in  ord.  1543,  ou  esquels 
nosdit  subjets  ou  alliez,  fussent  Personniers  en  quelques  por- 
tions }  que  le  tout  soit  declare*  de  bonne  prise— et  des  a  present 
eomme  pour  lors,  avons  ainsi  declare  et  declaroos  par  ces  pre- 
sentes,  comma  si  le  tout  appartenoit  a  nosdits  Ennemis.  Mais 
pourront  nosdits  Alliez  et  Confederez,  faire  leur  traffic  par  mer, 
dedans  navires  qui  soyent  de  leur  obeissance  et  subjection,  et  par 
leur  gens  et  subjets,  sans  y  accueillir  nos  Ennemis,  et  Adversaires ; 
les  quels  biens  et  Marchandises  ainsi  charges,  ils  pourront  mener 
et  conduire  oil  boo  leur  semblera,  pourveu  que  ce  ne  soyent 
munitions  de  guerre,  dont  ils  vousissent  fortifier  nosdits  Enne- 
mis.  Auquel  cas,  nous  avons  permis  et  permettons  a  nosdits 
subjets,  les  prendre,  et  amener  en  nos  ports  et  havres,  et  les 
dites  munitions  retenir,  selon  lf  estimation  raisonable,  qui  en  sera 
faitepar  nostredit  Admiral,  ou  son  dit  Lieutenant. 

Art.  LXX. — Et  pour  ce  qu'il  pourroit  advenir,  qu'aucuns  de 
nosdits  Alliez  et  Confederez,  voudroyent  porter  plus  grande 
faveur  a  nosdits  Ennemis,  et  Adversaires,  que  a  nous,  et  a  nos- 
dits subjets,  et  a  ceste  cause,  voudroyent  dire  et  Soustenir  con- 
tre  verity,  que  les  Navires  prins  en  mer  par  nosdits  subjets  leur 
appartiendroyent,  ensemble  la  marchandise,  pour  en  frauder  papSnfortiM 
nosdits  subjets  ;  voulons  et  ordonnons,  qu'incontinent  apres  la  ?^fill?<)££ll~ 
prise  et  abordement  de  navire,  nosdits  subjets  facent  diligence  o75^3Jfcter 
de  recouvrer  la  charte  partie,  et  autres  lettres  concernant  la  good*  caw* 
charge  du  Navire  ;  et  incontinent  a  leur  arrivement  a  terre,  les 
mettre  par  devers  le  Lieutenant  de  nostredit  Admiral,  afin  de 
cognoistre  a  qui  le  navire  et  marchandises  appartiennent ;  et  ou 
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« 

ne  seroit  trouvee  charte  partie  dedans  lesdits  navires,  o*  que 
le  maistre  et  compagnons  l'eussent  jettee  en  la  mer,  pour  ea 
celer  la  verite,  voulons  que  les  dits  navires  ainsi  prins,  avec  let 
dits  biens  et  merchandises  estans  dedans,  sojent  declarer  dc 
.♦  bonne  prise. 

Sur  la  Navigation,  Ordonnance  du  Rot  de  Suede,  19  Feb.  1715. 

Price Commis-       "  i.  Le  Roi  voulant  bien  permettre,  non  seulement  a  ses 

sions    granted  * 

not   on»y     to  propres  sujets,    mais  aussi  a  ceux  des  Puissances  Itrongeret, 

also  to  Stran-  d'aller  en  course  sur  tous  ceux  qui  contre viendront  a  ce  Regie* 

ment ;  un  chacun  qui  souhaitera  d'avoir  one  commission  d'Ar* 


mateur,  l'obtiendra  de  Sa  Majeste*  on  de  ses  Amirauxi 
ceux  qui  ne  seront  pas  munis  d'une  telle  commission,  n'auront 
point  la  permission  d'aller  en  course. 
Merchant  "  g.  Lorsqu'un  Armateur  fera  un  signal,  ou  donnerala  chaste 

Vessels  requir-  .  . 

ed  to  respect  a  un  vaisseau,  le  maitre  sera  oblige  de  lui  obeir  et  de   le  re* 

and   obey  the 

signals  of  the  specter :  de  venir  a  son  bord  avec  ses  documens,   on   de  les 

Privateers  Hnd 

tosubinit  their  envoier  par  quelqu'  autre  :  En  cas  que  l'Armateur  trouve  que 
mioatioo.    X&"  le  vaisseau  ou  sa  charge,  ou  tous  les  deux  ensemble,   soient 
confiscates,  il  gardera  les  documens,  apres  les  avoir  fait  sceller 
par  le  proprietaire,  et  fera  aussi  sceller  les  ccoutilles  du  vais- 
seau avec  son  Cachet  et  celui  du  maitre. 
The  Privateer       "  3.  Si  l'Armateur  trouve  par  les  documens  que  le  vaisseau 

may  also  send  ,  .  .      ,  .. 

men  on  board  et  sa  charge  ne  soient  pas  de  bonne  prise,  il  pourra  encore  en- 

to  inspect,  &c.         •  ,       ,        •>   ,        ,    ,  .  ... 

voier  quelqu  un  a  bora  du  vaisseau,  pour  examiner  si  les  docu- 
mens ne  sont  point  defectueux  ;  et  en  cas  qu'ils  soient  trouvez 
conformes  a  la  verite*,  il  laissera  aller  le  vaisseau  sans  lui  causer 
aucun  dommag-e. 
Merchant  ves-       "4.  Si  le  vaisseau,  a  qui  on  aura  fait  le  signal,  tache   de  se 
vonrinfc    to     soustraire,  et  s'il  est  ensuite   pris  par  force,  le  maitre  sera 
*>  i  rant         oblige  de  donner  satisfaction  a  l'Armateur. 

or  making  the       "  5.  Un  vaisseau,  qui  fera  la  moindre  resistance  a  un  Anna- 
least   resist-       .  ,  .^  ...  _     , 

ante,   subject  teur,  perdra  par  la  sa  hberte,  et  sera  de  bonne  prise,   quoi- 

to    condemna-         ,.,  .,    A  ,  . 

tion.  qu  «  «e  refit  pas  ete  sans  cela. 

Privatcrr*  "  6.  L'Arniateur  ayant  faite  une  prise,  devra  l'annoncer  au 

mint    deliver  * 

up  tim  Pap-ra  Juge  du  lieu  ou  il  l'aura  conduite,  et  lui  produira  le  ProtocoJe 

to    the    Court.  * 

Ac. 
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et  les  documens  scellez  :  II  sera  permit,  a  la  requisition  de 
l'Armateur,  de  faire  debarquer  le  maitre  et  son  equipage  $ 
mais  le  vaisseau  et  sa  charge  resteront  a  la  garde  dudit  Anna- 
tear,  qui  sera  oblige  de  restituer  le  tout,  en  cas  que  Tun  et 
1'autre  soient  declarez  libres. 

"  7.  Tous  les  vaisseaux  qui  seront  amenez  a  Karelskroon,  ou  b/udgnj5ttd 
dans  les  ports  a  cdte*  du  Sund,  seront  jugez  par  des  personnes  rendered. 
ItabUes  pour  cet  effet,  et  ensuite  par  des  Conseillersde  l'Ami- 
raute*  de  Karelskroon;  Ceux  qui  seront  conduits  a  Gotlenbourg  Where, 
ou  aux  environs,  seront  jugez  par  l'Amiraute'  de  Gottenbourg ; 
et  ceux  qui  seront  amenez  a  Stralsund  ou  dans  quelques  ports 
d'AIlemagne,  seront  jugez  par  I'Amirautc  de  Stralsund.     Ces 
jugemens  devront  se  faire  sans  aucun  retardement,  et  il  ne  sera 
pas  seulement  permis  aux  maitres  des  vaisseaux,  d'envoier 
chercher  ailleurs  de  nouvelles  preuves  pour  leu r  justification,  fn  cases  of  dif- 
Mais  en  cas  que  l'affaire  soit  si  embrouillee,  qu'on  ait  besoin  {^Inquiry  I§ 
de  plus  grands  eclaircissemens,  on  decbargera  les  effete  jusqu'a  c^o*1^  % 

ce  tems  la.  unlhrered,  &c. 

**  8.  Tous  les  vaisseaux  apartenant  aux  ennemis  ou  a  leurs  ships  ^  ^ 

Sujets,  seront  confiscable*,  sans  avoir  £gard  aux  lieux  d'ou  ils  ^cJmdMimt- 

viennent  et  ou  ils  vont.  tion-        < 

"  9.  De  meme  que  tous  les  vaisseaux  neutres  qui  negocieot  Also  neutral 

dans  les  places  de  la  Mer  Bultique,  enlevees  au  Roi,  j  compris  1o5j£  prohibf 

les  Isles  et  Havre*  sur  les  C6tes  de  Finlande,  Ingermelande,  jj£  gj^*  of 
Oestlande,  Livonie,  et  Courlande. 

"  10.  Comme  aussi  les  vaisseaux  construits  ou  achetez  dans  Also  Vessele 

des  places  ennemies,  et  qui  n'ont  pas  encore  Ite  dans  des  en-  {jJJJjjJJjji  °r 

"11.  Les  documens  indispensables  dont  les  maitres  de  vais-  Jt,    lf  ^y 

1  have  not  been 

seaux  doivent  Ore  munis,  sont  le  contract  de  la  construction -du  »to  some  free 

port. 

vaisseau,  le  contract  d'acbat  ou  de  transport;   et  l'Acte  de  Documents  rw- 

«  ,  ,,  .  •.,  quired  to  be  oa 

Jaugeage  du  vaisseau,  par  ou  Ion  puisse  voir  si  sa  capicite  ou  board, 
grandeur,  y  mentionnle,  se  raporte  aux  contracts  de  construc- 
tion et  d'acbat,  comme  aussi  a  la  lettre  de  Mer  ou  attestation  de 
rAmiraute*,  par  laquelle  on  puisse  voir  le  lieu  a  qui  le  vaisseau 
apartient,  le  nom  du  capitaine,  si  les  Freteurs  ne  sont  pas  enne- 
mis, et  oil  le  vaisseau  est  destine* :  le  tout  devant  etre  attests 

K 


74  APPENDIX. 

par  fferraent,  tant  ilea  capitaines  que  des  Freteurs.     Toute  la 

charge  devra  aussi  etre  splcifile  dans  le  meme  passe  port,  avec- 

le  nom  da  proprietaire,  et  le  seing  do  magistrat  da  liea ;  et  ks 

attestations  que  les  officiers  de  la  Doiiane  pourroient  donner 

a  cet  Igard,  ne  seront  point  valables,  quand  m€me  les  magistrate 

seroient  absens. 

Contradictory      C(  12.  Tous  les  vaisseaux  qui  aurout  des  documens  doublet 

be  taken  most  ou  contradictoires,  en  sorte  que  selon  quelques  una  ils  soteot 

arJnsT^the7    confiscables,  et  selon  quelques  autres  libres,  seront  o£anmoins 

p*  declarez  de  bonne  prise. 

Enemies'  "  13.  -  Tous  les  effets  apartenans  a  des  sujets  ennemis,  oo  en- 

goods,  in  what-  _  -       .,        ,  , 

ever  Ships,  lia-  voyez  pour  leur  compte,  seront  confiscables,  dans  quelquevau- 

ble  to  confisca-  .        ,.. 

tion.  *eau  (Jue  cc  so%*  qu  *l$  sotent  trouvez. 

Also  neutral      " *4*  Comme  aussi  les  effets  des  sujets  neutres,  qui  se  trouve- 
Sbi^of  a'n  ene^  ront  ^ans  ^ea  vaisseaux  ennemis. 
my-    „      _        "  15.  De  meme  que  tous  les  effets  qui  root  ou  viennent  des 

Also  all  goods  T_  ^ 

from  the  pro-  Havres  mentionnez  dans  PArticle  IX. 

hibited    ports, 

Art.  9.  "  16.  Tous  les  effets,  de  quelque  valeur  qu'ils  soient,  seront 

not  accompa?  pareillement  confiscables,  lorsqu'on  ne  trouvera  pas  a  bord  les 
Prrofr'rtquir*  Preuves  necessaires  ;  savoir,  un  certificat  attests  des  Freteurs 
ed*  par  serment,  et  signe  par  le  Magistrat  du  lieu,  specifiant  en  ge- 

neral la  charge,  a  qui  elle  apartient,  et  ou  elle  est  destinee  ; 
comme  aussi  les  Connoissemens,  contenant  en  particulier  et 
par  division  ladite  charge,  et  pour  le  compte  et  risque  de  qui 
elle  est.  Le  capitaine  sera  aussi  tenu  d'etre  muni  de  pareils 
certificats  et  documens,  pour  la  portion  qu'il  pourroit  avoir 
dans  la  charge,  avec  la  Liste  et  les  marques  desdits  effets,  qui 
doivent  se  raporter  avec  les  Connoissemens.  Tous  les  Con- 
noissemens qui  ne  seront  pas  entierement  remplis,  sont  telle- 
ment  defendus,  qu'ils  rendront  le  vaisseau  confiscable  comme 
aussi  divers  Connoissemens  d'une  meme  sorte  de  marchandise, 
ou  doubles  Connoissemens.  Et  quoiqu'il  soit  specific  dans 
V Article  XI.  quels  documens  on  doit  produire  pour  la  franchise 
du  vaisseau  et  de  sa  charge ;  on  pourra  neanmoins  en  exiger 
encore  d'autres,  comme  la  chartepartie,  Compies  de  Facture, 
Letires  de  Correspondence,  Listes  des  Doiianes,  et  autres  pareils*; 
apres  quoi  on  jugera  si  le  vaisseau  est  franc  ou  nan. 
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44  17.  Les  effets  qui  auront  des  docuraens  doubles  on  con-  Also  all  Goods 
tradictoires,  seront  confiscates  comme  les  vaisseaux,  Article  papens.  °U 
XII. 

44  18.  De  m£me  que  toutesles  raarchandises  de  contrebande,     Also  all  con- 

^  traband    Arti- 

qui  peuvent  £tre  employees  poor  la  Guerre.  des,  applica- 

ble to  purposes 
44  19.  Tous  les  vaisseaux  qui  viennent  ou  vont  a  une  place  of  War. 

des  ennemis,  avec  leurs  charges,  seront  ten*  pour  confisca- 
bles. 

44  20.  Les  vaisseaux  qui  s'eloigneront  de  leur  route,  seront  m  Also  Vessels 

found     devia- 

aussi  confiscables,  lorsqu'ils  ne  pourront  pas  justifier  qu'ils  y  ting  from  their 

•  destination* 

ont  &£  contratnts  par  tempete  ou  mauvais  terns. 

"  21.  Comme  il  doit  y  avoir  sur  chaque  vaisseau  un  rolle  de     Muster- Roll, 

how  to  be  veri- 

tout  l'equipage,  signd  par  le  Magistrat  du  lieu  a  qui  il  apartient,  fied.— Ships 
avee  le  uom  du  lieu  de  la  naissance  de  chaque  Matelot,  et  a  qui  one-fourth    of 
il  apartient :  Sa  Majeste  veut  qu'il  n'y  ait  fur  chaque  vaisseau,  bom    in^tne 
qu'un  quart  de  Matelots  nez  dans  les  Pais  ennemis  ;  sous  peine  (^fTubj<StU?Q 
d'etre  confisque*  de  meme  que  les  vaisseaux  qui  n'auront  pas  de  coafisoatio0* 
Holies  ou  Listes. 


it 


22.  En  cas  qu'une  partie  du  vaisseau  ne  soit  pas  libre,  et     Vessels,  of 

which     any 

que  l'autre  le  soit,  toutes  les  parties  dudit  vaisseau  seront  con*  share  u  held 

by  an  Enemy, 
fi&ables .  subject  to  Con- 

44  23.  Tout  ce  qui  sera  declare*  de  bonne  prise,  apartiendra  wo. 
eatiereraent  a  1' Amateur  et  a  ceux  qui  auront  fait  l'Armement,  nehfit 'of  °Pri w* 
sans  qu'on  en  retienne  la  moindre  chose  pour  le  Roi,  ou  pour  JJ^SoiP0^^- 
le  public."  #  l°°e  '«>   t»» 

*  Capjor. 


Ordinance  of  his  Maje$tie  the  King  of  Denmark,  Norway  >  the 
Fandals,  and  Goths,  o/c.  j-c.     Dated  23d  Sept.  1659.* 

We,  Friederich  the  Third,  by  the  Grace  of  God,  King  of     Preamble 
Denmark,  Norway,  &c.  &c.  do  hereby  make  known  to  all  per- 

*  In  1793,  the  Danish  Government  issued  the  following;  Proclamation  respecting 
the  trade  of  Danish  subjects,  in  the  war  which  was  then  just  broke  out : 

44  We,  by  the  Grace  of  God,  Christian  VII.  &c. 

**  It  is  only  by  strictly  observing  the  rules  and  provisions  stipulated  for  by  out- 
Treaties  with  Foreign  Powers,  that  the  merchants  of  our  kingdoms  can  enjoy  Uaa 
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com;  Whereas  in  oar  most  gracious  declaration,   respecting 
those  who  trade  by  sea,  bearing  date  the  30th  August  last,  it  k 
set  forth— concerning  the  certificates  for  ships,  (the  sea-briefs,) 
as  well  as  the  certificates  for  the  goods  and  cargo,  on  board 
ships  which  are  destined  to  Sweden,  or  to  other  territories  mud 
towns  belonging  to  the  Crown  of  Sweden,  or  now  in  possession 
of  the  Swedes,  a*  long  as  this  war  shall  condone :  vis.  in  what 
form  they  shall  be  composed  and  made  ont,  so  as  to  be  deemed 
sufficient  by  the  Court  of  Admiralty,  and  to  avail  and  benefit 
those  persons,  that  shall  produce  them  in  Court    Now  to  the 
$nd  that  every  person  may  know  it,  and  in  a  right  manner  and 
form  furnish  ships  and  goods  with  certificates ;  therefore  we 
bare  most  graciously  ordered  apd  consented,  and  do  also  here* 
by  order  and  consent,  that  all  and  every  certificate  mnde,  taken 
out,  or  granted,  for  free  ships  and  goods  in  neutral  places,  and 
by  neutral  persons,  shipmasters  and  owners,  as  long  as  this 
war  continues,  must,  in  their  tetter  and  true  meaning,  manner, 
and  form,  be  of  the  tenor  as  here  follows. 


••canty  which  oar  Neutrality  hat  procured  for  the  Danish  flag  daring  the  present 
calamities  of  the  war.    We  therefore  order* 

"  Art  3.  As  the  principles  of  Neutrality  do  not  permit  any  Neutral  vessel  to 
enter  a  port  blockaded  by  any  of  the  Belligerent  Powers,  or  to  hare  Articles  on 
board,  considered  as  Contraband,  and  destined  for  States  at  war,  or  their  subjects, 
or,  finally,  such  at  already  belong  to  them ;  the  magistrates  must  inform  the  parties 
concerned  of  these  principles,  and  be  careful  that  the  required  oath  contains  al*o 
the  engagement  to  receive  nothing  on  board,  w.hich  may  be  comprised  in  the  un- 
dermentioned denominations. 

"  Art.  4.  By  Contraband  is  understood,  fire-arms  and,  other  species  of  arms, 
horses,  harness,  and  in  general  every  article  necessary  for  the  construction  and  re- 
pair of  vessels,  with  the  exception,  however,  of  unwroqght  iron,  beams,  boanfc, 
and  planks  of  deal  and  fir. 

"  Art.  6.  In  the  Treaty  of  Commerce  and  Alliance  of  1670,  with  England,  it  is 
stipulated  that  amongst  the  ship's  papers  there  should  be,  in  time  of  war,  a  certi- 
ficate to  prove  that  the  cargo  belongt  to  a  Neutral  Power.  In  order,  therefore,  to 
prevent  all  cause  of  dissatisfaction  on  either  side,  we  have  ordered  the  magistrates 
in  our  ports  to  deliver  the  certificates  required  on  this  subject,  and  also  our  con- 
suls in  foreign  ports ;  and  the  former  as  well  as  the  latter  are  enjoined  to  affix 
their  signature  to  them. 

Art  14.  The  Certificates  respecting  the  Neutrality  of  the  vessel,  as  well  as  the 
cargo,  mast  be  granted  under  the  forms  prescribed  by  the  Council  of  Commerce." 
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1.  The  certificate  for  the  ships  (which  most  be  made  upon  ^T^Sea- 
oath,  and  with  fingers  erect,  by  every  ship-owner,  or  ship*  tificates. 
master,  before  the  Magistrates  of  his  own  town  or  place)  must, 

in  its  letter  and  true  meaning,  be  of  the  tenor  as  hereunder ; 
and  the  said  certificate  must  likewise  be  signed  and  sealed  by 
the  usual  sworn  Secretary,  or  Notary ;  and  besides  them,  at: 
further  ordered  on  this  subject,  in  our  aforesaid  most  gracious 
declaration. 

We,  N.  N.  and  N.  N.,  conjucthraly,  shipmaster,  and  owner, 
of  the  ship  N.  N.  of  the  burthen  of  N.  lasts,  now  commanded 
by  Captain  N.  N.  do  hereby  certify,  that  the  aforesaid  ship  be* 
longs  to  no  other  person,  but  solely  to  us,  in  true  right  of  pro* 
perty,  and  that  no  enemy  or  other  person  besides  ourselves, 
aforesaid,  has  any  share  or  interest  therein  ;  also,  that  neither 
with  our  conjunctive  knowledge  and  will,  or  with  the  know- 
ledge  and  will  of  either  of  us,  shall  any  goods  belonging  to  ene-  Enemies' 
tnies  be  laden  therein.     So  help  us  God,  and  his  holy  Word  !  2*1Sfci?  <£ 

2.  And  that  the  certificate,  which  is  required  to  be  taken  board 

Certificates 

upon  oath,  and  with  fingers  erect,  for  every  ship's  cargo,  and  concerning  the 
goods,  and*  merchandise  on  board,  by  every  merchant,   or  perty  of  the 
freighter,  before  ihe  Magistrates  of  bis  own  town  or  place,    ar*°' 
must  likewise  be  signed  in  the  manner  aforesaid,  and  must  in  its 
letter  and  true  meaning  be  of  the  following  tenor : 

I,  N.  N.,  inhabitant  and  burgher  in  N.  N.,  do  hereby  and 
by  Virtue  of  these  presents  certify,  that  all  such  goods  as  shall 
be  laden  in  the  ship  N.  N.,  whereof  N.  N.  is  master,  destined 
to  N.  N.  and  which  shall  be  specified  in  this  certificate,  with 
their  denominations  and  marks,  do  belong  .to  no  other  person 
whatever,  in  this  world,  besides  myself  solely  and  only,  and 
were  purchased  with  my  own  property  or  means.    Also,  that  That  it  belongs. 

bona    fide    to 

they  do  solely  go  for  my  own  account  and  risk  ;  and  this  not  in  the   neutral 
appearance  only,  or  for  colour  sake,  so  that  by  means  of  some 
clandestine  agreement  with  enemies,  I  am  collusively  to  cover  Without  cover 
the  said  goods  by  this  declaration,  as  if  they  were  for  my  own  pJcSect*!^ on 
account  and  risk,  until  they  are  brought  in  safety,  and  that  then  Iben^^i*^ 
they  shall  belong  to?  and  be  sold  for  account  of,  enemies ;  but  Srera^bfionr! 

ins;    to    Ene- 
notes,  or  to  be. 

sold  for  theiq. 
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-1     ,  that  they  do  bona  fide  belong  to  myself,  solely,  without  fraud. 
So  help  me  God,  and  his  holy  Word. 
Speci6cation       And  in  this  certificate  there  must  be  inserted  a  true  specific 
inserted  in  the  cation  of  all  the  goods,  belonging  to  each  certificant,  which  he 
lias  thus  caused  to  be  laden,  and  marked  with  his  proper  mark. 
Inasmuch  as  such  certificates  that  are  of  a  different  tenor,  or 
Certificates  of  a^rme^  to  in  a  manner  different  from  the  abovementioned, 
to^be^of^no  8na^  ^e  cons*dered  °f  n0  value,  before  our  Court  of  Admiralty, 
more  account,  whosoever  the  Claimant  may  be,  or  wherever  he  may  be 

or  avail,  before  J  * 

the  Court  of  found  with  such  upon  the  seas  ;  but  they  shall  be,  and  remain 

Admiralty,  *  . 

than  if  tfcey  of  no  value,  even  as  those  certificates  are  held  and  considered, 

were  false. 

which,  in  a  judicial  manner,  or  otherwise,  are  proved  to  be 
false  ;  inasmuch  as  by  and  with  the  advice  of  our  beloved  Coon* 
cellors*  of  State,  we  have  by  these  presents  so  enacted  it,  and 
have  before  issued  orders  concerning  the  same,  in  our  most 
gracious  declaration. 
The  carryinr       3.  And  whereas  in  our  aforesaid  most  gracious  declaration, 
Goo^proWbi-  M  we^  a*  *n  a^  tne  passports  granted  by  us,  it  is  prohibited  to 
siSSaf^^  carry>  or  bring  any  sorts  of  contraband  goods  to  and  from  Swe- 
den, and  the  countries  and  places  belonging  thereto/or  at  pre- 
sent possessed  by  them.     Now  that  every  person  may  know 
what  sort  of  goods  it  is  which  are  considered  and  deemed  as 
contraband,  we  have  on  that  subject  made  and  given  this  Spe- 
cification and  Declaration  to  wit : 

1.  The  following  goods  will  be  regarded  as  contraband,  viz. 

Enumeration  .  . 

of  Contraband  all  sorts  of  atnmunitioo,  arms,  gunpowder,  matches,   and   salt- 

of  ^V  arc  &rried 

to  Sweden.       petre  ; — also,  saddles,  horse-harness,  and  horses  ;  further,  oak 
ships'  timber,  and  all  sorts  of  ship's  materials  and  apparel,  such 
as  sail-cloth,  tackling,  cordage,   and   whatever  else  is  consi- 
dered necessary  and  useful  for  carrying  on  war,  besieging, 
blockading,  or  other  military  operations,  by  land  and  by  sea. 
provisions.         2.  The  following  shall  likewise  be  considered  as  contraband 
and  prohibited  goods,  to  wit — All  sorts  of  provisions  for  food 
and  beverage,  as  well  as  all  sorts  of  coarse  and  fine  salt,  with- 
With  anei-  out  anv  distinction  whatever,  none  excepted  ;  save,  solely,  all 
voSrof  parti-  8orts  of  wines,  brandy,  and  spices,  (or  grocery  ware,)  and  also 
™!f*  toR^8  such  quantity  of  herrings  and  salt,  as  are  destined  to  Narva,  or 
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Reval,  from  which  places  traffic  is  carried  on  with  the  Russian  or  Reral,  for 

the    Russian 

towns  and  countries  ;  to  the  end  that  the  trade  of  Russia  may  Market, 
be  carried  on  unmolested  ;  which  articles  we  have  graciously, 
out  of  a  special  consideration,  consented  to  have  excepted,  and 
to  allow  that  they  may  be  freely  conveyed  to  Narva  aforesaid, 
and  the  before-named  Livonian  cities. 

3.  The  following  goods  shall  also  he  reckoned  as  contra-  Amongst  con- 
band,  vis.  calamine,  cotton,  and  whatever  else  serves  for  the  Qr«  to  be  reek- 
furtherance  of  all  sorts  of  manufactures,  made,  woven,  or  other*  good*  going 
wise  put  together  in  Sweden,  and  the  countries  and  towns  un-  Stores m of1" 
der  its  dominion.    Also,  such  articles  as  are  cast,  smith's  work,  ^^ogoodt 
or  wipe  drawn,  whether  they  be  of  copper,  brass,  iron,  lead,  or  swedeoT1 
other  materials,  or  what  is  made  either  of  metal,  linen,  or  g^^6^ 
wool,  wheresoever  they  are  met  with,  on  board  of  free,  or  un-  i«*«fewr  jftjp*; 
free  ships,  belonging  to  Swedish  subjects.     Under  this  descrip- 
tion are  to  be  understood,  all  sorts  of  ordnance  and  cannon, 
mortars  of  brass  or  iron,  small  or  great,  all  sorts  of  arms,  ar- 
mour, arms  for  the  use  of  cavalry  or  infantry,  anchors  and 
anchor-stocks,  nails,  spikes,  and  bolts ;  also  all  sorts  of  ready 
made   house  furniture  and  cooper's  articles  ;   together  with 
copper  and  all  other  coins,  being  the  property  of  Swedish  sub- 
jects, and  exported  from  the  dominions  of  Sweden,  although 
they  should  be  found  on  board  of  ships  belonging  to  free,  or 
neutral  places,  and  persons,  as  aforesaid  ;  nevertheless  that,  on 
that  account,  free  ships  and  goods  belonging  to  neutral  persons,  but  fret  *hi>s 
shall  not  be  subject  to  confiscation,  iflnith  such  legal  and  pro-  femging  toaeti* 
per  certificates,  as  above  described,  they  can  judicially   be  chants  and  on 
proved  to  be  such.  ^,'ZT^ 

4.  But  such  goods,  as,  in  the  before-mentioned  manner,  are  fr™'   . 

°  Continuation 

satisfactorily  proved  to  belong  to  free  places  and  neutral  per-  of  such  Goods 
sons,  and  by  them  are  exported  from  Sweden  in  ships  of  their  are  allowed  t,» 
own,  whether  it  be  iron  in  bars,  osmund,  (moonworth,)  refined  Sweden,  but  in 

,     .   .      .    ~,  x    .  ,  .      Ships  of  thth- 

copper,   (original  Gaar-copper,)  brass   wire,  and  copper  in  *»*. 
plates  ;  further,  all  sorts  of  grain,  and  greasy  articles,  (or  fat-  J^JjJyJJf  ^f" 
mongery  ;)  also,  hides  and  skins,  and  all  other  Swedish  goods,  Jq0^*,.*11^*} 
being  raw  materials,  or  not  made  up  or  manufactured  in  Sweden,  '"'«"  **«*&"' 
or  other  countries  and  cities  belonging  to  Sweden — also,  flax. 
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hemp*  was,  fir  building  timber,  deals,  ltths,  Gottland  litne  sad 
lime-stones,  all  sorts  of  flags  and  other  stones,  together  with 
masts,  spars,  tar,  pitch,  pot  and  wood  ashes,  clap-board,  pipe- 
staves,  peltry,  and  other  Russia  leather,  and  Russian  goods,  are 
not  herewith  understood  or  prohibited  to  be  exported,  (i.  e.  oat 
of  Sweden,)  but  are  hereby  permitted  and  allowed,  so  that  for 
the  sake  of  maintaining  commerce  they  may  be  freely  exported 
by  neutral  towns  and  persons,  in  their  Mp$,  by  their  Jactor*.  in 
the  manner  aforesaid ;  and  that,  on  the  other  hand,  they  may 
also  freely  import  into  Sweden  all  sorts  of  silk  articles,  cloths, 

ft/ctaST**?  "^  roCD  like  fine  sbop  ware'  and  current  goods,  which  are  not 
tort^tato11"  properly  and  directly  necessary  and  useful  for  any  purpose  of 
2!!0**0'-*  °°,  war ;  but  all  such  free  goods  as  are  found  or  met  with,  or  over- 

1110      P^*      ® 

mom  Mer-  taken  in  ships  that  are  not  free,  shall  and  must  after  all  (without 
But,  nevtrthe-  any  exception)  be  subject  to  confiscation  as  good  prize.  Ac- 
Ship  of  the  cording  to  which  our  Admiralty-Council  Board,  and  servants 
jectn&  Coo-  thereof,  and  all  and  every  our  officers,  cruizers,  and  command- 
ers of  ships,  having  commissions,  as  well  as  all  others,  whether 
they  be  our  friends,  neighbours,  or  enemies,  who  are  carrying 
on  any  commerce  and  traffic  by  sea,  and  are  minded  to  con- 
tinue the  same,  during  tbe  present  war,  have  to  conform  them- 
selves, and  to  beware  of  losses.  Given  in  our  Palace  at 
Copenhagen,  the  23d  of  September,  in  the  year  1659,  under  our 
seal. 

(L.  S.)  FR1EDER1CH. 


FROM  THE  FRENCH  ORDINANCE  OF   1681. 
LIVRB  III. TITRE  IX. 

§2.  De$  Prises. 
Prohibition  »-      Art.  3.  Dlfendons  a  tous  nos  sujets,  de  prendre  commissions 

sriutt  craiiiug    ,, 

under  foreign  d  aucuns  rois,  princes  ou  etats  etrangers,  pour  armer  des  rais- 

commissions.  *  «  «... 

seauz  en  guerre,  et  courir  la  mer  sous  leur  banniere,  si  ce 
n'est  par  notre  permission,  a  peine  d'etre  trails  comme  pi- 
rates. 


APPENDIX.  81 

4.  Seront  de  bonne  prise  tous  vaisseaux  appartenants  a  nos  Vessels  of  enk- 
ennemis,  ou  commandes  par  des  pirates,  forbans  ou  autres  gens  ra,es  liable  to 
courant  la  mer  sans  commission  d'aucun  prince  ni  e*tat  souve- 

rain. 

5.  Tout  vaisseau  combattant  sous  autre  pavilion  que  celui  de  v1^e,i  *£$?£ 

l'etat  dont  il  a  commission,  ou  ayant  commission  de  deux  diffS-  commission's, 

.  &c.  good  prise, 

rens  princes  ou  etats,  sera  ausst  de   bonne  prise  j  et  s'il  est 

arme*  en  guerre,  les  capitaines  et  officiers  seront  punis  comme 

pirates. 

6.  Seront  encore  de  bonne  prise  lea  vaisseaux  avec  leur  witteutan"™^ 
chargement,  dans  lesquels  il  ne  sera  trouve  chartes-parties,  P6™  °°  board, 
connaissemens  ni  factures.     Faisons  defenses  a  tous  capitaines, 

officiers  et  Equipages  des  vaisseaux  preneurs,  de  les  soustraire, 
a  peine  de  punition  corporelle.  * 

7.  Tous  navires  qui  se  trouve  ront  charges  d'efifets  apparte-  Ship*     luiin 

nants  a  nos  ennemis,  et  les  marchandises  de  cos  sujets  ou  allies  property,  4c. 

good  prize, 
qui  se  trouveront  dans  un  navire  ennemi,  seront  pareillement 

de  bonne  prise. 

8.  Si  aucun  navire  de  nos  sujets  est  repris  sur  nos  ennemis.  *»!•  as  to  re- 

J  r  9  captures. 

apres  -qu'il  aura  demeure*  entre  leurs  mains  pqgdant  24  heures, 
la  prise  en  sera  bonne  ;  et  si  elle  est  faite  avant  les  24  heures, 
il  sera  restitue*  au  propriltaire,  avec  tout  ce  qui  £toit  dedans,  a 
la  reserve  du  tiers  qui  sera  donne*  au  navire  qui  aura  fait  la  re- 
cousse. 

9i  Si  le  navire,  sans  etce  recous,  est  abandonne*  par  les  enne-  £*ceptie*i. 
mis,  ou  si,  par  tempete  ou  autre  cas  fortuit,  il  revient  en  la  pos- 
session de  nos  sujets,  avant  qu'il  ait  et6  conduit  dans  aucun  port 
ennemi,  il  sera  rendu  au  propriiStaire  qui  le  reclamera  dans  Tan 
et  jour,  quoiqu'il  ait  e^e  plus  de  24  heures  entre  les  mains  des 
ennemis. 

10.  Les  navires  et  effets  de  nos  sujets  ou  allies,  repris  sur  Recaptures 
les  pirates,  et  reclamed  dans  Tan  et  jour  de  la  declaration  qui 

en  aura  lt£  faite  en  l'amirautl,  seront  rendus  aux  proprietaires, 
en  pay  ant  le  tiers  de  la  valeur  du  vaisseau  et  des  marchandises, 
pour  frais  de  recousse. 

1 1 .  Les  armes,  poudres,  boulets,  et  autres  munitions  de  Contraband, 
guerre,  meme  les  chevaux  et  Equipages  qui  seront  transported 

L 
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fouY  le  service  de  not  ennemis,  seront  conlisque*,  en  quelqae 

vaisseau  qu'ils  toient  trouv&,  et  a  quelqae  persoone  qu'ils  ap- 

partiennent,  soit  de  nos  sujets  ou  allies. 

Resistance  to       12.  Tout  vaisseau  qui  re fu 8 era  d'amener  sea  voiles,  apres  h 
visitation  ud  ...  .***•*  , 

search,   dam-  scmonce  qoi  tat  en  aora  *te  fate  par  nos  vaisseaux  oa  ceux  de 

nos  sajets  armes  en  guerre,  poarra  y  £tre  contraint  par  artille- 

rie  on  autrement ;  et  en  cas  de  resistance  et  de  combat,  iJ  sera 

de  bonne  prise. 

13.  Dlfendons  a  tous  capitaines  de  vaisseaux  armes  en  guerre, 

d'arr€ter  ceaz  de  nos  sajets,  amis  oa  allies,  qui  auront  anient 

lean    voiles  et  represents  lour  charte-partie   on   police  de 

chargemeut,  et  d'y  prendre  ou  soufirir  6tre  pris  aucune  cbose, 

a  peine  de  la  vie. 

Pkiviiw  of  •-       14.  Aucuns  vaisseauz  pris  par  capitaines  ayant  commission 

taken  b/fe-  e*trang£re,  ne  poorront  demeurer  pins  de  vingtquatre  beures 

xesjrii  cruisers. 

dans  nos  ports  et  havres,  s'ils  n'y  sont  retenus  par  la  teonp&e, 
on  si  la  prise  n'a  e*te"  faite  sur  nas  ennemis. 
Limitation   of      15.  Si  dans  les  prises  amenles  dans  nos  ports  par  lea  navires 

this  privilege* 

de  gnerre  annes  sons  commission  e*trangt»re,  il  se  troove  des 
marcbandises  qui  soient  a  nos  sujets  ou  allies,  celle  de  dob  an- 
jets  lenr  seront  rendues,  et  les  autres  ne  pourront  etre  mises 
en  magasin,  ni  achet£es  par  aucune  personne,  sous  qnelque 
prltexte  que  ce  puisse  etre. 
Paper*  of  the       16.  Aussrtot   que   les   capitaines   de3    vaisseaux    armes   en 

captured   Tes- 
ter to  be  sei-  guerre,  se  seront  rend  us  maltres  de  quelques  navires,  ils  se 
zed 

saisiront  des  congas,  passe-ports,  lettres  de  mer,  chartes-parties, 
connaissemens,  et  de  tous  autres  papiers  concernaot  la  charge 
et  destination  du  vaissean,  ensemble  des  cles  des  co/Tres,  armoi- 
res  et  chambres,  et  feront  fermer  les  ecoutilles  et  autres  lieax 
ou  il  y  aura  des  marcbandises. 
Frises   to   be       17.  Enjoignons  aux  capitaines  qui  auront  fait  quelqae  prise, 

brought     into    ,      .,  ,  %  .. 

the  Sort  from  de  1  amener  on  envoyer,  avec  les  prisonnters,  au  port  ou  ils 
turinr  vessel  auront  arme*,  a  peine  de  perte  de  leur  droit,  et  d'amende  arbi- 
traire,  si  ce  n'est  qu'ils  fussent  forces  par  la  temp£te  ou  par  les 
ennemis,  de  relacher  en  qnelque  autre  port;  auquel  cas  ils 
seront  tenus  d'en  donner  incessamment  avis  anx  increases  a 
l'afmement. 
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18.  Faisons  defenses,  a  peine  de  la  vie,  a  tons  chefs,  soldats 
et  mate  lots,  de  cooler  a  fond  les  vaisseaiix  pris,  et  de  descendre 
Jes  prisonniers  en  des  ties  ou  cotes  eloignees,  pour  celer  la 
prise. 

19.  Et  ou  les  preneurs  ne  ponvant  se  charger  do  vaisseau  P*j»r»      "d 

r  r  °  prisoners  to  be 

pris,  ni  de  l'lquipage,  enlevement  seulement  les  marchandises,  brought  in,  Aw, 
oo  relacheraient  le  toot  par  composition,  ils  seront  tenos  de  se 
saisir  des  papiers,  et  d'amener,  au  moins,  les  deox  principal) x 
officiers  du  vaisseau  pris,  a  peine  d'etre  privls  de  ce  qoi  leor 
pourrait  appartenir  en  la  prise,  meme  de  punition  corporelle, 
s'il  y  echet. 

20.  DeTendons  de  faire  aocone  ouverture  des  coffres,  balots,  ^P*11***    . 

'  goods  net  to  be 

sacs,  pipes,  barriques,  tonueaux  et  armoires  ;  de  transporter  ni  ?°ta  before  s4» 
vendre  aocones  marchandises  de  la  prise,  et  a  tontes  personnes 
d'en  acheter  ou  recelcr,  jusqu'a  ce  que  la  prise  ait  Ite*  jugte, . 
ou  qu'il  ait  (tie  ordonne*  par  justice,  a  peine  de  restitution  do 
quadruple  et  de  punition  corporelle. 

21.  Aussitot  que  la  prise  aura  e*te*  amende  en  quelques  rades  Papon  of  the. 

ceptureii   ves« 

ou  ports  de  notre  royaumc,  le  capitaine  qui  Paura  faite,  s'il  y  sefto  be  del!- 

est  en  pcrsonne,  sinon  celui  qu'il  en  aura  charge^  sera  tenu  de  Admiralty. 

faire  son  rapport  aux  officiers  de  Pamirautl,  de  leur  repre'senter 

et  mettre  entre  les  main*  les  papiers  et  prisonniers,  et  do  leur 

declarer  le  jour  et  l'heore  que  le  vaisseau  aura  e*te*  pris,  en 

quel  lieu,  ou  a  quelle  hauteur  ;  si  le  capitaine  a  fait  refus  d'a- 

mener  les  voiles  on  de  faire  voir  sa  commission  ou  de  faire  voir 

sa  commission  ou  son  conge',  s'il  a  attaque*  ou  s'il  s'est  deTendu, 

quel  pavilion  il  port  ait,  et  les  autres  circonstances  de  la  prise 

et  de  son  voyage. 

22.  Apres  la  declaration  recue,  les  officiers  de  Pamiraute*  se  officer*  of  the 
transporteront  incessamment  sur  le  vaisseau  pris,  soit  qu'il  ait  tafopossession 
mouilM  en  rade,  ou  qu'il  soit  entre*  dans  le  port,  dresseront  ?<**!*     u 
proces-verbal  de  la  quantity  et  quality  des  marchandises,  et  de 

l'ltat  auquel  ils  trouveront  les  chambres,  armoires,  ecoutilles  et 
fond  de  celle  du  vaisseau,  qa'ils  feront  ensuite  fermer  et  sceller 
du  sceau  de  Pamiraute' ;  et  ils  y  elablirent  des  gardes  pour 
veiller  a  la  conservation  du  scelle*  et  pour  emp^chor  le  diver- 
tissement des  effets. 
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S3.  Le  proces-rcrbal  des  officiers  de  Famiraute  sera  saiftea 
presence  du  capitaine  ou  maltre  du  vaisseau  pris ;  et  a'il  eft 
absent,  en  la  pr&ence  de  deux  principaux  offlciers  ou  matelote 
de  son  dquipage ;  ensemble  do  capitaine  on  autre  officier  da 
vaisseau  preneur,  et  meme  des  reclamateurs  s'il  s'en  presente. 
qaptnred  p*t-  24.  Le?  officiers  de  l'amiraate  entendront  sur  le  fait  de  la 
aarioed.  prise,  le  mattre  on  commandant  da  Taisseaa  pris,  et  let  princi- 

paux de  son  equipage,  meme  quelqoes  officiers  et  mateJots  da 
preneur,  s'il  est  besoin. 
C*ptor»  to  be  25.  Si  le  vaisseau  est  amend  sans  prisonniers,  chartes-parties 
no  pipers  or  a*  connaissemens,  les  officiers,  soldats  et  Equipage  de  celoi  qui 
EroSSETin^  I'&ura  pris,  seront  se'parc'ment  examines  sur  lei  circoDStances 
•^  de  la  prise,  et  pourquoi  le  navire  a  ele*  amend  sans  prisonniers : 

et  seront  le  vaisseau  et  les  marchandises  visiters  par  experts, 
pour  connattre,  s'il  se  peut,  sur  qui  la  prise  aura  6te*  faite. 
if  it  does  not  26.  Si,  par  la  deposition  de  l'lquipage  et  la  visite  da  vaisseau 
to  ™howPthe  ct  des  marchandises,  on  ne  peut  decouvrir  sur  qui  la  prise  aura 
Entt^t  it  to  ^  faite,  le  tout  sera  inventorie*,  apprecil,  et  mis  sous  bonne  et 
to fcCdm tobo  8U*e  &*&e9  P°ur  &rc  restitue*  a  qui  il  appartiendra,  s'il  est  re*- 
"ltd^jlhjn  a  clame*  dans  Tan  et  jour,  sinon  partage*  comme  dpave  de  mer, 

egalement  entre  nous,  Tamiral  et  les  armateurs. 
Captured  car-       27«  S'il  es^  necessaire,  avant  le  jugement  de  la  prise,  de  tirer 
vered,   if  ne-  ^es  marchandises  du  vaisseau,  pour  en  empecher  le  deplrisse- 
rrahmblc.  ment,  il  en  sera  fait  inventaire  en  presence  de  notre  procure or 

et  des  parties  interesse'es,  qui  le  signeront,  si  elles  pearent  sig- 
ner, pour  ensuite  etre  raises  sous  la  garde  d'une  personne  sol- 
vable, ou  dans  des  magasins  fermant  a  trois  cles  differentes, 
dont  l'uue  sera  de1ivre"e  aux  armateurs,  l'autre  au  receveur  de 
1'amiral,  et  la  troisieme  aux  re*clamateurs,  si  aucun  se  pr£sente, 
sinon  a  notre  procareur. 

To  be  fold  be-       ^"  ^es  marcnan^ses  <lu*  ne  pourront  etre  conservles,  se- 
fore  adjudica-  r0nt  vendues  sur  la  requisition  des  parties  intdresstfes,  et  ad- 

tion,  in  case  of  ^  r 

necessity.         juge*es  au  plus  ofifrant,  en  presence  de  notre  procureur,  a  Tissue 

de  Taudience,  apres  trois  remises  d'encheres,  de  trois  jours  en 

trois  jours,  les  proclamations  prealablement  faites,  et  affiches 

mises  en  la  maniere  accoutumde. 

30.  Enjoignons  aux  officiers  de  I'amiraute*  de  proc&ter  joces- 
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ment  a  l'execution  des  arrets  et  jugemens  qui  interviendront 
sur  le  fait  des  prises,  et  de  faire  faire  incontinent  et  sans  delai, 
la  dllivrance  des  vaisseaux,  marchandises  et  effete  dont  la  main 
levee  sera  ordonnee,  a  peine  d'interdiptioo,  de  cinq  cents  livres 
d'amende,  et  de  tous  depens,  dommages  et  inteYlts. 

31.  Sera  prise,  avant  partage,  la  somme  a  laquelle  se  trou- 
veront  monter  les  frais  du  dechargement  et  de  la  garde  du  vais- 
seau  et  des  marchandises,  suivant  Pe'tat  qui  en  sera  arr&e'  par 
le  lieutenant  de  Pamiraute*,  en  presence  de  notre  procareur  et 
des  interesses. 


Regletnent  du  17  FSvrier  1694,  concernant  les  passtporis  accordSs 
aux  vaisseaux  ennemis  par  les  Puissances  neutres. 

Art.  1.  On  n'aura  aucan  egard  aux  passeports  des  princes  PMtpo^.how 
neutres,  auxquels  ceux  qui  les  auront  obtenu9  se  trouveront 
avoir  contrevenu,  et  ces  vaisseaux  seront  considers  comme 
£tant  sans  aveu. 

2.  Un  Bftftme  passeport  ne  pourra  servir  que  pour  un  seul 
voyage. 

3.  Les  passeports  seront  considers  comme  nuls,  quand  il  y 
aura  preuve  que  le  navire  pour  lequel  ils  sont  expedites  n'ltait 
ak>rs  dans  aucun  des  ports  du  prince  qui  l'a  accorde*. 

4.  Tout  vaisseau  qui  sera  de  fabrique  ennemie,  ou  qui  aura  Sale  of  ships 

previously  bV. 

eu  originairement  un  proprie'taire  ennemi,  ne  pourra  €tre  cense"  longing  to  the 

neutre,  s'il  n'en  a  £t£  fait  une  vente  pardevant  les  officiers  pub-  proved 

lies  qui  doivent  passer  cette  sorte  d'actes,  et  si  cette  vente  ne 

se  trouve  a  bord,  et  n'est  soutenue  d'un  pouvoir  authentique, 

donne*  par  le  premier  propri&aire  lorsqu'iLne  vend  pas  lui- 

meme. 

5.  Les  connaissemens  trouves  a  bord,  non  signtfs,  seront  nub 
et  regards,  comme  des  actes  informes. 
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Ordonnance  du  12  Jlfot  1696,  touchant  la  manicre  de  juger  Ut 
vaisseaux  qui  Schouent,  ou  qui  sont  portfa  aux  edUs  de  France, 
par  tempite  ou  autrtment. 

Sa  Majesty  Itant  informed  qu'il  est  servenu  quelques  contes- 
tations a  roccasion  da  jugement  des  vaisseaux  echoues,  soil  a 
regard  de  ceux  qui,  Itant  de  fcbrique  ennemis,  ne  se  sont  troa- 
ves  munis  d'aucuo  contrat,  soit  par  rapport  aux  marchandites 
sans  connaissemens,  sous  pr&exte  que  le  reglement  da  17  F4- 
vrier  1694  paratt  n'avoir  tt6  fait  que  pour  les  vaisseaux  pris, 
et  que  Particle  de  l'ordonnance  de  1681,  qui  confisque  les  mar- 
chandises  sans  connaissement,  est  inse're'  dans  le  titre  des  prises ; 
a  quoi  sa  Majesty  d&irant  pourvoir,  en  sorte  que  les  vaisseaax 
marques,  et  les  marchandises  vlritablement  ennemies,  mais  sou- 
vent  re'clame'es  par  des  sujets  des  princes  neutres,  ne  puissent 
etre  sustraits,  en  aucun  cas,  a  la  juste  confiscation  Itablie  par  les 
lois  de  la  guerre,  et  par  les  ordonnances  anciennes  et  nouvelles ; 
sa  Majesty  a  ordonnl  et  ordonne  que  les  vaisseaux  qui  dchoue- 
ront  sur  les  cotes,  et  qui  seront  ported  par  la  tempSte  ou  autre- 
ment,  seront  juge's  suivant  les  articles  de  l'ordonnance  de  1681, 
inse're's  dans  le  titre  des  prises,  et  le  reglement  du  17  Fevher 
1694  ;  ce  faisant,  que  tout  vaisseau  echoue  qui  sera  de  fabrique 
eunemie,  ou  qui  aura  eu  originairement  un  proprie'taire  ennemi, 
ne  pourra  etre  cense*  neutre,  mais  sera  confisque'  en  en  tier  au 
profit  de  sa  Majesty,  s'il  n'en  a  £te*  fait  une  vente  pardevant  les 
officiers  publics  qui  doivent  passer  ces  sortes  d'actes,  ct  si  cette 
vente  ne  se  trouve  a  bord  et  n'est  accompagnle  d'un  pouvoir 
authentique,  donn£  par  le  premier  propri&aire  lorsqu'il  ne  vend 
pas  luim£me.  Ordonne  pareillement  sa  Majesti,  que  les  mar- 
chandises chargees  sur  les  vaisseaux  6choue*s,  dont  il  ne  se 
trouvera  a  bord  aucun  connaissement,  seront  et  demeureront 
entitlement  confisquees  a  son  profit ;  n'entend  ne*anmoins  sa 
Majestl,  comprendre  dans  la  pr&ente  ordonnance,  les  vaisseaux 
e'choue's,  dont  les  papiers  se  seraient  perdus  a  l'occasion  de  la 
tempete  et  par  le  malheur  du  naufrage,  en  cas  que  le  capitaine 
ou  le  commandant  en  fasse  d'abord  sa  declaration,  et  que  Tetat 
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du  vaisseau,  et  \$s  circonstances  de  l'echouement,  le  puissent 
faire  presume r  ainsi ;  auquel  cas,  sa  Majesty  ordonne  que  les 
reclamateurs  seront  seulement  tends  de  rapporter  one  nouvelle 
expedition  du  contral  d'achat,  et  le  double  des  connaissemens. 

Extrait  du  Rtgltment  du  21  Octobrt  1744,  concernant  les  prises 
faltes  sur  mer,  et  la  navigation  des  vaisseaux  neutres  pendant 
la  guerre. 

Art.  1.  Fait  sa  Majesty  defenses  auz  armateure  Franca 
d'arreter  en  mer,  et  d'amener  dans  les  ports  <fc  son  royaume, 
les  navires  appartenant  aux  sujets  des  princes  neutres,  sortis 
d'un  des  ports  de  leur  domination,  et  charges  pour  le  compte 
des  sujets  desdits  princes  neutres,  de  marchandises  du  crfi  ou 
fabrique  de  leur  pays,  pour  les  porter  en  droiture  en  quelqu'6- 
tat  que  ce  soit,  m£me  en  ceuz  avec  qui  sa  Majeste*  est  en  guerre, 
ptfurvu  neanmoins  qu'il  n'y  ait  sur  lesdits  navires  aucunes  mar- 
chandises de  contrebande. 

2.  Leur  fait  pareillement  defenses  d'arre'ter  les  navires  ap- 
partenant aux  sujets  des  princes  neutres,  sortis  de  quelqu 'autre 
Etat  que  ce  soit,  mime  de  ceux  avec  lesquels  sa  Majesle*  est  en 
guerre,  et  charges,  pour  le  compte  desdits  sujets  des  princes 
neutres,  de  marchandises  qu'ils  auront  prises  dans  le  pays  ou 
Itat  d'ou  \h  seront  partis,  pour  s'en  retourner  en  droiture  dans 
an  des  ports  de  la  domination  de  leur  souverain. 

3.  Comme  aussi  leur  fait  defenses  d'arre'ter  les  navires  ap-  Eoemy  good* 
partenant  aux  sujets  des  princes  neutres,  partis  des  ports  d'un  the  neotmt 
e*tat  neutre  on  allie*  de  sa  Majesty  pourvu  qu'ils  ne  soient  theyaHlaoVn, 
charges  de  marchandises  du  crd  ou  fabrique  de  ses  ennemis,  fi^afi0J,°  cw" 
auquel  cas  les  marchandises  seront  de  bonne  prise,  et  les  na- 
vires rel&ches. 

4.  Defend  pareillement  sa  Majesty,  auxdits  armateurs,  d 'ar- 
rester les  navires  appartenant  aux  sojets  desdits  princes  neutre?, 
sortis  des  ports  d'un  Itat  allie*  de  sa  Majesty,  ou  neutre,  pour 
aller  dans  un  port  d'un  e*tat  ennemi  de  sa  Majesty,  pourvu  qu'il 
n'y  ait  sur  lesdits  navires  aucunes  marchandises  de  contrebande, 
ni  du  cru  on  fabrique  des  ennejmis  de  sa  Majeste,  dans  Icquel 
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cas  lesdites  marchandises  seront  de  bonne  pr^se,  et  le$  natires 
seront  relache's. 

5.  Si  dans  les  cas  expliquls  par  les  articles  1 ,  2,  3,  et  4  de 
ce  reglement,  il  se  trouvait  sur  lesdits  na vires  neutres,  de  quel- 
que  nation,  qu'ils  fussent,  des  marchandises  ou  effets  apparte- 
nant  aux  ennemis  de  sa  Majeete,  les  marchandises  oa  effets  se- 
ront de  bonne  prise,  quand  meme  elles  ne  seraient  pais  de  fa- 
briqae  du  pays  ennemi,  et  nlanmoins  les  navires  relacbes. 

9.  Tous  connaissemens  trouve's  a  bord,  non  signes,  seront 
nuls  et  regards  comme  actes  ioformes. 

§  3.  Reglement  du  26  Juillet  1778,  concernant  la  navigation  des 

bdtimens  neutres  en  temps  de  guerre. 

Free  ships,  free       Art.  1.  Fait  defenses,  Sa  Majesty,  a  tons  annate urs,  d'arr£ter 
found   to     a  et  de  conduire  dans  les  ports  du  royaume  les  navires  des  puis- 
btockaded  ^^   gances  neutres,  quand  meme  ils  sortiraient  des  ports  enoemii, 
with    contra-  ou  qu9ils  y  seraient  destines,  a  Pezception  toutefois  de  ceux  qui 
porteraient  des  secours  a  des  places  bioque'es,  investies  ou 
assiegles.     A  regard  des  navires  des  ^tats  neutres,  qui  seraient 
chargds  de  marchandises  de  contrebande  destinies  a  rennemi, 
ils  pourront  etre  arrets,  et  lesdites  marchandises  seront  saisies 
ct  confisqu^es  ;  mais  les  batimens  et  le  surplus  de  leur  cargai- 
son  seront  relache's,  a  moins  que  lesdites  marchandises  de  con- 
trebande ne  composent  les  trois  quarts  de  la  valeur  du  charge - 
ment ;  auquel  cas  les  navires  et  la  cargaison  seront  connsqu£s 
Thi»  privilege  en  entier.     Se  r£servant  au  surplus  sa  Majesty,  de  re>oquer  la 
voked  i?i  case    liberty  portee  au  present  article,  si  les  puissances  ennemies 
c'  n'accordent  pas  le  r£ciproque  dans  le  delai  de  six  mois,  a  comp- 

ter du  jour  de  la  publication  du  present  re'glement.* 
Documents  re-       2.  Les  maltres  des  batimens  neutres  seront  tenus  de  justiner 

-uuired  to  prove  ,  . 

the  proprietary  sur  mer  de  leur  propnete  neutre  par  les  passeports,  connaidse- 
mens,  factures  et  autres  pieces  de  bord,  Tune  desquelles  au 
moins  constate ra  la  propnete  neutre,  ou  en  contiendra  une 

•  The  same  freedom  of  commerce  not  having  been  granted  by  Great  Britain. 
(his  privilege  was  revoked  by  France  on  the  14lh  of  January,  1779,  in  respect  to 
(he  United  Provinces,  except  the  city  of  Amsterdam.— See  S  Code  da  Prim,  3&> 
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eaoociation  precis  :  et  quant  aux  chartes-parties  et  autres  pieces 
qui  ne  seraient  pas  sign&s,  veat  sa  Majesty  qu'elles  soient  re- 
garded corame  nulles  et  de  nul  effet. 

3.  Tous  vaisseaux  pris,  de  quelque  nation  qu'ils  soieftt,  neu-  Spoliation    <fi 

papers,    quo* 

tres  ou  allies,  desquels  il  sera  constate*  qn'il  yaeu  des  papiers  natonr. 
jetes  a  la  mer,  on  aatrement  supprime's  ou  distrait*,  seront  de- 
clares de  bonne  prise  avec  leurs  cargaisons,  sur  la  seule  preuve 
des  papiers  jetes  a  la  mer,  et  sans  qu'il  soit  besoin  d'examiner 
quels  Itaient  ces  papiers,  par  qui  ils  ont  e*te*  jetes,  et  s'il  en  est 
reste*  sufiisamment  a  bord  pour  justifier  que  le  navirc  et  son 
chargement  appartiennent  a  des  amis  ou  allies. 

4.  Un  passe-port  ou  conge*  ne  pourra  servir  que  pour  un  Pawports,  in- 

i  ,,•,.!  ,  ,     •  *  .  vcliaated     b^ 

seul  voyage,  et  sera  repute  nul,  s'il  est  prouvd  que  le  batiment  what  circum* 
pour  lequel  il  aurait  e*te*  expldie'  n'&ait,  au  moment  de  l'ex- 
pldition,  dans  aucun  des  ports  du  prince  qui  Ta  accorde*. 

6.  On  n'aura  aucun  egard  aux  passe-ports  des  puissances 
neutres,  lorsque  ceux  qui  les  auront  obteous  se  trouveront  y 
avoir  contrevenif,  ou  lorsque  les  passe-ports  exprimeront  un 
nom  be  batiment  different  de  l'lnonciation  qui  en  sera  faite  dans 
les  autres  pieces  be  bord,  a  moins  que  les  preuves  du  change- 
ment  de  nom  avec  Pidentite*  du  b&timent,  ne  fassent  partie  de 
ces  memes  pieces,  et  qu'elles  aient  6t6  recues  par  des  officers 
publics  du  lieu  du  depart,  et  enregistre*es  par-devant  le  princi- 
pal officier  public  da  lieu. 

6.  On  n'aura  pareillement  egard  aux  passe-ports  accordes  Subject!  oftha 

enemy  oot  an* 

par  les  puissances  neutres,  ou  alliens,  tant  aux  propnetaires  titled  to   the 

qu'aux  maitres  des  bitimens,  sojets  des  Itats  ennemis  de  sa  naturalisation. 

Majesty,  s'ils  n'ont  6t6  naturalises  ou  s'ils  n'ont  transfe>e*  leur  countries,  un- 

domicile  dans  les  £tats  desdites  puissances,  trois  mois  avant  le  jfil   echane« 

premier  Septembre  de  la  presente  annee  ;  et  ne  pourront  les-  anTthe  native* 

dits  propnetaires  et  maltres  de  batimeos,  sujets  des  etats  enne-  jJUJ^-J*  CJ£ 

mis,  qui  auront  obtenu  lesdites  lettres  de  neutrality,  jouir  de  {J^?*^^ 

leur  effet,  si  depuis  qu'elles  ont  6t6  obtenues,  ils  sont  retournes  Jfa^eci*lJJn^ 

dans  les  Itats  ennemis  de  sa  majestl  pour  y  continuer  leur  tiTe  A  («nc»y) 

"  *  country. 

commerce. 

7.  Les  batimens  de  fabrique  ennemie,  ou  qui  auront  eu  un  ^"^yiou? 
propri&aire  ennemi,  ne  pourront  £tre  repute's  neu|res  ou  allied,  J^^^J5^! 

Mtors,  bow  pro* 
ved. 
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s'il  n'est  troav^  a  bord  quelques  pieces  authentiques,  passtes 
devant  des  officiers  publics,  qui  puissent  en  assurer  la  date,  et 
qui  justifient  que  la  vente  ou  cession  enr  a  &e*  faite  a  quel  qu 'on 
des  sujets  des  puissances  alliens  ou  neutres,  avant  le  commence- 
ment des  hostility,  et  si  ledit  acte  translatif  de  propria  de 
l'ennerai,  au  sujet  neutre  ou  allie,  n'a  £te*  dument  enregistre' 
par-devant  le  principal  officier  du  lieu  du  depart,  et  sigol  da 
proprie'taire  ou  du  porteur  de  ses  pou voire. 
Proofs  of  pro-       8.  A  l'egard  des   batimens  de  fabrique  ennemie  qui  auront 

prietary     inte- 

rest  in  ships  ete  pris  par  les  vaisseaux  de  sa  Majesty,  ceux  de  ses  allies  ou 

previously   la-  . 

ken  as  prize,     de  ses  sujets,  pendant  la  guerre,  et  qui  auront  ensuite  et£  vendus 
aux  sujets  des  etats  allies  ou  neutres,  ils  ne  pourront  etre  repu- 
tes de  bonne  ^rise  s'il  ne  se  trouve  a  bord  des  actes  en  bonne 
forme,  passes  par-devant  les  officiers  publics  a  ce  proposes,  jus- 
tificatifs  tant  de  la  prise  que  de  la  vente  ou  adjudication  qui  eo 
aurait  £te  faite  ensuite  aux  sujets  desdits  e*tats  allies  ou  neutres, 
soit  en  France,  soit  dans  les  ports  des  Itats  allies  ;  faute  des-  • 
quelles  pieces  justificatives  tant  de  la  prise  que  de  la  vente, 
lesdits  batimens  seront  de  bonne  prise. 
Captured  ves-       9.  Seront  de  bonne  prise  tous  batimens  etrangers  sur  lesquels 
cnemyV,"jpear-  ^  y  aura  un  su*>re*cargue  marcband,  commis  ou  officier-major 
Sor^thon^ne  (*'un  Pa^8  ennem*  de  sa  Majeste*,  ou  dont  l'lquipage  sera  com- 
third  ^of   the  p0S<5  au-dela  du  tiers  de  matelots  sujets  des  etats  ennemis  de  sa 
&c.   pregump-  Majeste",  ou   qui  n'auront  pas  a  bord  le  role  d'e*quipage  arrets 
enemy     into-  par  les  officiers  publics  des  lieux  neutres  d'ou  les  batimens  se- 

rests. 

ront  partis. 

10.  N'entend  sa  Majeste  comprendre  dans  les  dispositions  du 
precedent  article,  les  navires  dont  les  capitaines  ou  les  maitres 
justitieront,  par  actes  trouves  a  bord,  qu'ils  ont  et£  obliges  de 
prendre  les  officiers-majors  ou  matelots,  dans  les  ports  ou  ils 
auront  relache',  pour  remplacer  ceux  du  pays  neutre  qui  seront 
morts  dans  le  cours  du  voyage. 
Farther  proof  1 1.  Veut  sa  Majeste'  que,  dans  aucun  cas,  les  pieces  qui  pour- 
raient  etre  rapportees  apres  la  prise  des  batimens,  puissent  faire 
aucune  foi,  ni  etre  d'aucune  utilite*,  tant  aux  proprietaires  des- 
dits batimens  qu'a  ceux  des  marchandises  qui  pourraient  y  avoir 
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^t£  charges :  roulant  sa  Majesty  qu'eTi  toutes  occasions,  Ton 
n'ait  egard  qu'aux  seules  pieces  trouve"es  a  bord. 

12.  Tous  n  a  vires  des  puissances  neutres,  sortis  des  ports  da 
royaume,  qui  n'auront  a  bord  d'autres  tlenr^es  et  marchandises 
que  celles  qui  y  auront  e*te  charge*es,  et  qui  se  trouveront  munis 
de  conge*s  de  l'amiral  de  France,  ne  pourront  6tre  arr£te*s  par 
les  armateurs  Francais,  ni  ramenls  par  eux  dans  les  ports  du 
royaume  sous  quelque  prltexte  que  ce  puisse  6tre. 

13.  En  cas  de  contravention  de  la  part  des  armateurs  Fran- 
ce ais  aux  dispositions  du  present  reglement,  il  sera  fait  main- 
leve"e  des  batimens  et  des  marcbandises  qui  composent  leur 
chargement,  autres  toutefois  que  celles  sujettes  a  confiscation, 
et  lesdits  armateurs  seront  condamne's'en  tels  dommages  et  in- 
tents qu'il  appartiendra. 

1 4.  Ordonne  sa  Majesty  que  les  dispositions  du  present  re4- 
glement  auront  lieu  pour  les  navires  qui  auraient  echoue*  sur 
les  cotes  dependant  de  ses  possessions. 

15.  Veut  au  surplus  sa  Majesty,  que  les  dispositions  du  titre  Ord.  of  1681 
des  prises  de  1'ordonnance  de  la  marine,  du  mois  d'Aotit,  1681,  foJU°ueexcept 
soient  executes  selon  leur  forme  et  teneur,  en  tout  ce  a  quoi  1|J5  by  the 

il  n'aura  pas  e*te"  de'roge'  par  le  present  reglement.  present. 

» 

DANISH  PRI2E  IHSTRUCTIOHS  OF  1810. 

We,  Frederick  the  sixth,  by  the  Grace  ofGodx  King  of  Denmark 
ana> Norway,  the  Wends  and  Goths,  Duke  ofSlesmick,  Holsiein, 
Stormarn,  Ditmarsk,  and  Oldenburg,  make  known ; 

Tbat  wbereas  we  find  it  corresponding  with-  circumstances  4o 
renew  the  acts  for  privateering  from  our  dominions,  which  for 
some  time  had  been  stopped,  and  to  establish  new  regulations, 
according  to  which  prize  cases  are  to  be  acted  and  decided  upon, 
we  hereby  do  publish  such  rules,  recalling  our  former  will  of 
24th  of  September,  1807,  concerning  privateering  and  the  law- 
ful decision  of  prizes. 

Sec*  1.  No  person  or  persons  within  our  dominions  are  per- 


92  APPENDIX. 

mitted  to  act  as  privateer  without  being  furnished  with  a  lawful 
comlmission  for  this  purpose. 

Such  commissions  are  henceforth  to  be  issued  out  from  the 
Royal  Board  of  Admiralty,  and  are  to  be  furnished  with  the  seal 
of  the  said  court.  Such  commissions  to  be  granted  to  none  but 
such  persons  as  either  by  birth  or  naturalization  have  acquired 
the  privileges  of  Danish  citizens,  or  to  other  ships  or  vessels  but 
such  as  carry  guns,  or  the  crew  of  which  at  least  are  furnished 
with  weapons. 

2.  Every  ship  or  vessel  that  proceeds  to  sea  on  privateering, 
is  to  be  commanded  by  a  person  who  is  skilful  in  navigation, 
and  who,  before  he  is  entrusted  with  his  commission,  has  signed 
his  name  upon  oath  to  these  regulations,  and  promised  to  obey 
them,  as  well  as  any  other  orders  communicated  to  him,  through 
our  Royal  Board  of  Admiralty. 

3.  The  commissions  for  privateers  are  to  be  to  the  following 
purport : 

"  According  to  his  majesty's  most  gracious  orders,  it  is  hereby 
made  known  to  all  persons  concerned,  that  owner  of  the 

ship  or  vessel  burden  lasts  according  to  the  royal 

bill,  dated  the  28th  of  March,  1810,  has  obtained  permission  to 
fit  out  the  said  ship  or  vessel  commanded  by  in  order  to 

cruize  against  our  enemies,  (beiog  furnished  with  guns  or  other 
weapons,)  for  the  purpose  of  capturing,  or  if  necessary,  destroy- 
ing all  ships  or  vessels  belonging  to  the  crown  of  Great  Britain, 
or  its  subjects,  or  of  stopping  and  carrying  in,  in  order  to  be 
lawfully  examined,  such  ships  as  are  suspected  to  belong  to  the 
said  power,  or  to  be  connected  with  it,  in  a  manner  incompati- 
ble with  the  laws  of  neutrality.  The  owner  has  deposited  the 
security  ordered,  and  the  commander  has  declared  upon  his 
sacred  oath  to  obey  the  royal  orders  issued  out  for  privateering, 
as  well  as  such  others  as  may  be  given  from  the  Royal  Board  of 
Admiralty  for  this  purpose. 

The  Royal  Board  of  Admiralty,  Copenhagen. 

Signed  and  sealed. 

4.  Petitions  to  obtain  commissions  for  privateering  are  to  be 
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sent  in  to  the  magistrate  of  that  place  whence  the  ship  or  Teasel 
destined  for  privateering  is  to  be  fitted  out. 

He  who  obtains  such  a  commission  ought,  as  security  for  such 
damage  as  might  be  occasioned  by  an  illicit  use  made  of  the  com- 
mission, to  find  bail  to  the  magistrate  for  a  certain  sum  from  1000 
to  15,000  rix  dollars.  The  magistrate  in  fixing  this  sum  is  to 
take  reference  to  the  number  of  the  crew  of  the  ship,  so  that 
security,  at  all  events,  be  given  to  the  amount  of  1000  rix  dol- 
lars, but  as  to  the  rest,  that  the  sum  of  100  rix  dollars  is  compu- 
ted for  each  man  on  board.  « 

Further  are  the  owners  as  well  as  the  commander,  (the  for- 
mer with  the  vessel,  the  latter  with  his  person  and  property,) 
responsible  for  all  such  damage  that  may  be  done  to  the  ship 
captured. 

6.  Those  privateers  to  whom  lawful  commissions  have  been 
granted,  are  allowed  to  carry  the  royal  Danish  pendant  and  en- 
sign, with  our  royal  cypher  in  the  middle  of  it,  referring  ourselves 
as  to  the  rest,  to  the  regulations  ordered  in  the  bill  of  the  11th 
of  January,  1748. 

6.  The  privateer  is  bound,  as  far  as  it  lies  in  his  power,  to 
take  and  carry  in  for  condemnation  all  such  ships  and  vessels,  asr 
belong  to  and  are  proved  to  be  the  property  of  the  subjects  of 
the  crown  of  Great  Britain. 

He  is  also  permitted  to  bring  in  for  examination,  every  other 
ship  or  vessel,  the  neutrality  of  which,  according  to  the  10th 
section  of  these  regulations,  is  not  lawfully  proved,  or  against 
which  grounded  suspicions  may  be  formed  upon  any  of  the  rea- 
sons mentioned  in  the  12th  section. 

Further — he  is  authorized  to  carry  in  all  such  ships  as  may 
have  passed  the  Sound  or  the  Belt,  without  paying  the  duty  or- 
dered, and  which  consequently  have  no  certificate ;  the  penalty 
(being  the  double  of  the  duty  ordered)  to  be  forfeited  to  him. 

7.  No  privateer  is  allowed,  (under  punishment  of  losing  his 
commission,  or  any  other  punishment  according  to  circumstan- 
ces,) to  stop  any  ship  or  make  any  use  of  his  commission  within 
the  territories  of  a  friendly  or  neutral  -  power,  which  generally 
are  supposed  to  reach  one  league  from  shore, 
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With  regard  to  privateering  at  O resound,  it  is  to  be  observed, 
that  the  privateers  mast  avoid  approaching  the  Swedish  batteries 
or  shore  so  near  that  they  might  be  reached  by  their  guns. 

8.  As  we  acknowledge  as  an  inevitable  role  that  free  ships 
constitute  free  goods,  we  hereby  most  positively  forbid  every 
cruiser  furnished  with  commission  as  privateer,  to  capture  any 
ship  belonging  to  powers  that  are  neutral  or  in  friendly  rela- 
tion with  us,  (whomsoever  the  cargo  may  belong  to,)  provided 
the  papers  regarding  the  ship  or  the  expedition  are  in  proper 
order,  and  the  ship  has  no  contraband  of  war  on  board,  bound 
to  any  country  belonging  to  his  Britannick  majesty,  nor  be  un- 
der any  of  those  predicaments  mentioned  in  the  6th  sec.  as  sub- 
ject to  condemnation. 

9.  As  free  ship  constitutes  free  cargo,  thus,  on  the  other 
hand,  hostile  ship  constitutes  hostile  cargo. 

10.  The  ship's  papers,  which,  accordiog  to  the  eighth  sec- 
tion, ought  to  be  in  proper  order,  are  the  following  : 

The  sea  passport  issued  out  by  the  government  of  that  coun- 
try whereof  the  ship's  owner  is  a  subject,  or  by  a  magistrate  au- 
thorized by  such  government.  Instead  of  this  document,  how- 
ever, any  other  legal  document,  proving  that  the  commander,  by 
that  government  whose  real  subject  he  is,  mediate  or  immediate, 
is  authorized  to  use  that  neutral  flag  he  sails  under  on  his  pre- 
sent voyage,  shall  be  accepted  of  and  credited. 

The  bill  of  sale  or  purchase  of  the  ship,  in  case  he  that  had 
the  ship  built  disposed  of  her  to  another,  then  both  documents 
(as  well  that  of  her  building  as  that  of  the  purchase)  are  requi- 
site, provided  both  circumstances  be  not  mentioned  in  one  and 
the  same  document.  In  care  the  ship  formerly  had  been  cap- 
tured as  prize,  as  such  condemned,  then  the  act  of  condemnation 
serves  in  lieu  as  well  of  the  document  stating  where  the  ship 
was  built  as  of  the  bill  of  purchase  ;  this  is  however  upon  a  con- 
dition that  a  proper  document  of  the  auction  held  over  the  ship, 
or  any  other  proper  document  proving  the  lawful  disposal  of 
her,  is  annexed  to  the  act  of  condemnation. 

To  ships  which,  after  having  been  formerly  condemned  in  a 
foreign  state,  and  to  those  bought  by  neutral  citizens,  proceeding 
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thence  only  with  ballast  home,  the  act  of  condemnation,  with  the 
document  of  this  auction,  or  any  other  document,  of  her  being 
transferred  to  another  person,  ought  to  be  a  full  substitute  in  lieu 
of  the  other  papers  ordered,  the  ship's  journal  excepted. 

Bill  of  gauge,  which  must  be  issued  out  by  the  officer  ap- 
pointed to  measure  ships  at  the  place  where  the  ship  is  stated 
to  belong  to  ;  it  must  agree  with  the  passport,  or,  which  is  in- 
stead of  it, 

The  list  or  roll  of  the  crew  properly  certified  by  the  respec- 
tive officers  ;  a  full  and  clear  account  of  all  the  persons  found 
on  board,  and  not  stated  in  the  roll,  is  also  requisite.  This  list 
also  must  prove,  that  neither  the  captain,  mate,  supercargo,  fac- 
tor, commissioner,  nor  more  than  one  third  part  of  the  crew, 
are  British  subjects ; 

The  receipt  for  haying  paid  Che  duty  or  custom  ;  this  docu* 
ment  is  also  to  state  where  the  cargo  was  shipped,  and  whither 
it  was  bound  ; 

The  charter  party  or  bill  of  lading,  or  if  no  charter  party  was 
written,  then  only  the  bill  of  lading,  which  ought  to  state  whi- 
ther the  ship  was  bound  :  and,  finally, 

The  ship's  journal  of  the  whole  royage  mentioned  in  the  pass- 
port, with  *n  exception  of  such  ships  which  only  sail  from  one 
port  in  the  Baltic  to  another* 

1 1.  As  good  and  lawful  prizes  are  to  be  considered  : 

All  such  ships  as  evidently  belong  to  the  crown  of  Great  Bri- 
tain, or  to  subjects  of  his  Britannic  majesty,  in  whatever  part  of 
the  world  they  may  reside. 

Such  ships  as  carry  on  a  smuggling  trade  to  or  from  Great 
Britain,  or  the  countries  which  are  under  the  dominions  of  the 
said  power,  by  feigned  and  forged  papers  of  clearance,  as  well 
outward  as  homeward  bound,  sail  to  the  abovementioned  coun- 
tries from  such  places  wherein  no  clearance  is  allowed,  or  from 
these  countries  to  a  place  where  no  admittance  from  thence  is 
allowed. 

Such  ships  as  either  entirely  or  partly  are  loaded  with  contra- 
bands of  war,  and  which  are  proved  to  be  bound  to  harbours  in 
Great  Britain,  or  which  have  on  board  officers  or  privates  that 
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are  engaged,  or  are  to  be  engaged,  in  the  service  of  the  enemy, 
as  well  as  such  ships  that  might  approach  a  squadron  which 
blockades  a  Danish  citj  or  harbour,  or  province,  in  order  to 
trade  with  the  enemy  for  provisions  or  refreshments. 

Such  ships,  the  crew  of  which  with  force  oppose  the  examina- 
tion of  the  privateer.  In  like  manner  those  ships  that,  notwith- 
standing their  flag  is  considered  neutral,  as  well  with  regard  to 
Great  Britain  as  the  powers  in  war  with  the  same  nation,  still 
either  in  the  Atlantic  or  Baltic,  have  made  use  of  English  con- 
voy. 

Such  Danish,  Norwegian,  or,  relative  to  Great  Britain,  hostile 
ship,  which,  after  having  been  captured  by  the  enemy,  is  re- 
captured, a  third  part  of  the  value  of  the  ship  and  cargo  thos 
re-captured,  is  due  to  the  captor,  whether  such  ship  be  taken 
before  or  after  the  expiration  of  the  space  of  twenty-four  hours, 
the  two-thirds  to  be  returned  to  the  owner.  If  such  ships,  on 
the  contrary,  are  re-captored,  which  as  well  with  regard  to  us 
as  to  the  enemy,  are  neutral,  the  re-captor  is  to  be  paid  an  equi- 
valent for  his  danger  and  trouble  according  to  the  decision  of 
the  court  of  justice. 

12.  As  suspected  and  subject  to  a  further  examination  may  be 
brought  in  : 

Such  ships  as  are  not  furnished  with  the  documents  mentioned 
in  the  tenth  section. 

Such  ships  as  have  double  papers  or  documents,  which  ac- 
cording to  appearance  are  false. 

Such  ships,  from  which  papers  have  been  thrown  overboard, 
or  by  othftr  means  destroyed,  particularly  if  this  has  taken  place 
after  the  privateer  was  within  sight. 

Those  ships,  the  commanders  of  which  have  refused  to  com- 
ply with  the  privateer's  request  to  open  such  recesses,  wherein 
ifcmtraband  of  war,  or  documents  relating  to  the  expedition  of 
the  ship,  are  suspected  to  be  concealed. 

Ships  under  the  above  named  predicaments  are  to  be  treated 
according  to  the  preceding  sections,  provided  the  suspicion 
against  them  be  not  removed  by  authentic  proofs  of  their  neu- 
trality and  lawful  destination. 
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13.  As  contraband  of  war,  (as  mentioned  in  the  1 1th  section,) 
are  to  be  considered  :  guns,  mortars,  and  all  kinds  of  weapons, 
pistols,  bombs,  grenadoes,  balls,  firelocks,  flint-stones,  matches, 
gun-powder,  salt-petre,  sulphur,  breast  plates,  swords,  bando- 
liers, cartouches,  saddles,  and  bridles :  such  articles  as  the 
above-mentioned,  however,  excepted,  as  are  necessary  to  the 
defence  of  the  ship  and  crew. 

When  the  privateer  meets  a  ship  that  sails  under  a  friendly  or 
neutral  flag,  he  is  to  hail  the  commander  in  order  to  make  him 
come  on  board  with  his  ship's  documents. 

If  these  are  in  proper  order,  he  is  directly  to  suffer  the  ship 
to  proceed  on  her  voyage,  without  demanding  any  thing  of  what- 
ever nature. 

If,  on  the  contrary,  he  finds  ground  to  suspect  unfair  dealing, 
he  is  allowed  to  go  on  board  the  vessel  to  examine  her  more 
thoroughly. 

14.  During  this  examination,  he  must  not  venture  to  break 
open  any  drawers,  chests,  trunks,  barrels,  casks,  or  any  thing 
else,  wherein  the  cargo  may  be  put  up,  nor  in  any  wrongful 
manner  investigate  into  such  part  of  the  cargo  that  may  lay  scat- 
tered about  in  the  ship ;  but  when  he  has  a  suspicion  of  contra- 
band of  war  or  suspicions  papers  being  concealed  any  where, 
he  is  to  order  the  commander  to  open  such  recesses  which  are 
supposed  to  contain  them,  and  afterwards  again  to  lock  them. 

That  privateer  who  acts  contrary  to  these  orders,  is  to  pay 
the  damage,  forfeit  his  commission,  and  besides  be  punished  ac- 
cording to  the  circumstances. 

16.  If  a  privateer  brings  in  a  ship,  he  is  forbid,  under  the 
same  penalty  as  mentioned  in  the  14th  section,  to  unload,  sell, 
change,  or  in  any  other  way  to  dispose  of,  or  part  with,  any  part 
of  the  cargo,  but  he  ought,  in  concert  with  the  captain,  purser, 
or  mate  of  the  ship  captured,  as  far  as  possible,  to  seal  and  lock 
up  the  whole  of  the  cargo  unopened,  (as  far  as  the  preservation 
of  the  cargo  does  not  require  the  contrary,)  until  his  arrival  at 
any  of  those  places  that  are  mentioned  afterwards. 

17.  In  case  of  necessity,  he  is  permitted  to  take  victuals  and 

N 
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ammunition  out  of  the  ship  captured,  bat  he  is  to  give  the  mas- 
ter of  her  a  list  of  it,  signed  by  himself. 

If  the  ship  carried  in  afterwards  be  condemned  in  his  favour, 
what  has  been  thus  taken  away  is  to  be  deducted  from  his  share ; 
but  in  case  the  ship  be  not  condemned,  he  is  to  refund  in  money 
what  has  been  taken  out  of  the  ship. 

18.  All  papers,  passports,  letters  and  journals,  the  privateer, 
after  having  perused  them,  shall  be  obliged  to  pat  ap  and  seal,  to 
which  the  master  of  the  ship  adds  his.  They  remain  in  the  pot- 
session  of  the  privateer  unopened  until  they  may  be  delivered  up 
to  the  magistrate  of  the  place  where  the  ship  is  brought  in. 

19.  The  privateer  is  to  proceed  to  sea  from  a  harbour  withis 
our  dominions  ;  the  prizes  he  may  happen  to  make  daring  the 
expedition,  are  to  be  carried  to  such  a  toll-place  in  Denmark, 
Norway,  Sleswick,  or  Holstein,  as  he  may  find  most  convenient, 
or  to  the  nearest  place  where  he  may  be  protected  by  military 
force,  but  to  no  foreign  places,  at  the  risk  of  losing  his  commis- 
sion and  the  sum  deposited  as  security,  unless  he  is  forced  toot 
so  by  « tress  of  weather,  for  want  of  provisions,  or  by  being  pur- 
sued by  the  enemy  ;  and  if  this  be  the  case,  he  shall  be  bound, 
(»vi*ho'!t  m eh n while  breaking  the  bulk,)  to  proceed  with  the  first 
fr ivo  :r a'ule  wind  to  a  custom-place  within  our  dominions. 

£0.  If  the  cargo,  however,  consists  of  goods,  which  according 
to  their  nature  easily  are  spoiled,  or  the  ship  through  average 
cannot  proceed  on  her  voyage,  he  is  permitted  to  apply  to  the 
rnn^istrate  of  the  place  where  he  enters,  in  case  it  be  within  oar 
dominions,  and  in  foreign  countries,  to  the  nearest  Danish  con- 
sul, who  are  to  take  such  measures  as  are  the  most  proper  for 
the  preservation  of  the  ship  and  cargo. 

\  21.  As  soon  as  the  privateer  enters  into  any  harbour  within 
our  dominions  with  a  prize,  he  is  directly  to  apply  to  the  judge 
of  the  place,  who  immediately,  and  at  farthest  within  24  hours, 
is  to  undertake  and  finish  the  examination,  as  well  of  the  priva- 
teer and  her  crew,  as  of  the  master  of  the  ship  captured,  toge- 
ther with  the  crew  and  passengers  ;  he  is  minutely  to  examine 
and  cross-examine  them  about  the  ship's  course  according  to  the 
journal  and  other  circumstances  ;  he  is  to  investigate  into  the 
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authenticity  of  the  ship's  documents  mentioned  in  the  10th  sec- 
tion, the  passports  of  the  passengers,  their  situation  on  hoard, 
voyage  and  errand,  as  well  as  the  place  where  the  ship  was 
seized,  the  conduct  of  the  privateer  before,  under,  and  after 
the  capture,  and,  in  short,  he  is  to  examine  into  every  thing 
necessary  to  the  illustration  of  the  case. 

22.  During  the  proceeding,  it  is  the  duty  of  the  judge  in  ge- 
neral to  consider  the  interest  of  both  parties  in  the  most  careful 
manner,  and  before  the  final  decision,  summon  as  well  the  pri- 
vateer as  in  particular  the  master  of  the  ship  captured,  to  de- 
clare whether  they  wish  for  any  farther  illustrations,  or  have 
any  thing  farther  to  observe,  upon  which  he  is  to  receive  and 
to  reflect  upon  the  claims  of  both  parties. 

The  utmost  attention  and  zeal  in  this  respect  are  hereby  in- 
culcated on  all  judges,  the  more  so,  as,  in  order  to  promote  the 
quick  expedition  and  discharge  of  justice,  so  necessary  in  legal 
proceedings,  (and  in  particular  for  the  ship  captured  that  may 
expect  a  release,)  we  have  suffered  the  parties  to  meet  by 
proxies  before  the  High  Court  of  Admiralty. 

23.  The  judge,  attended  by  two  citizens  residing  at  the  place, 
duly  sworn,  is  to  take  down  a  true  inventory,  and  it  is  to  be 
observed :  that  this  is  to  be  taken  of  the  cargo  according  to 
the  contents  of  the  ship's  documents,  and  no  unloading  to  take 
place  unless  the  privateer  insists  upon  it,  or  the  judge  has 
grounded  suspicions  of  unfair  dealing  which  might  be  discovered 
by  the  unshipping,  or  other  circumstances  might  render  it  ne- 
cessary for  the  preservation  of  the  cargo. 

24.  This  being  observed,  and  the  case  by  the  respective  judges 
discussed,  so  far  that  sentence  at  the  prize  court  may  be  pro- 
nounced, the  proceedings  of  the  court  ought  to  be  taken  by  the 
secretary,  and  to  be  sent  by  a  speedy  messenger  to  the  said  court, 
together  with  the  inventory  and  the  rest  of  the  documents.  The 
judge  then  informs  both  parties  that  the  case  will  be  decided 
upon  by  the  prize  court  as  soon  as  possible,  and  that  no  farther 
summons  before  that  court  will  take  place. 

25.  To  judge  of  prize  cases  in  the  first  instance,  we  have  ap« 
pointed : 
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A  prize  court  for  the  Islands. of  Zealand,  Lolland,  Fabter, 
Moen,  and  neighbouring  islands,  (the  island  of  Samsoe  except- 
ed)—-It  is  held  at  Copenhagen : 

One  for  the  northern  parts  of  Jutland,  and  the  dioceses  of 
Fyon  and  Samsoe  ;  this  is  held  at  Aarhus. 

One  for  the  dakedoms  of  Sleswick  and  Holstein,  held  at  Fleos- 
bargh. 

One  for  each  of  our  profinces  of  our  kingdom  of  Nonraj, 
held  in  the  capital  of  the  respective  province. 

One  for  the  islands  of  Bornholm  and  Christiansoe  held  at 
Ronne. 

Each  of  these  courts  to  be  constituted  of  a  justitiarias  (presi- 
dent) and  two  assessors,  among  whom  an  officer  of  oar  nary. 

A  secretary  is  appointed  at  each  of  these  courts. 

26.  If  the  prize  court  finds  any  further  illustrations  necessary 
in  a  case,  the  court  ought  to  charge  the  judge  who  has  held  the 
examination,  to  procure  such  as  may  be  wanted. 

27.  At  the  making  up  of  the  sentence,  every  circumstance 
ought  most  minutely  to  be  considered  ;  no  other  letters  or  proofs, 
however,  ought  to  be  taken  into  consideration,  but  such  as  were 
found  on  board  the  ship  when  she  was  captured,  as  it  is  only  /eft 
to  the  High  Court  of  Admiralty  to  decide  how  far  any  of  the  par* 
ties  may  be  allowed  to  produce  farther  evidence  or  proofs. 

The  final  issue  of  the  sentence  of  the  prize  court,  is  to  be 
published  in  the  official  journal  of  the  province,  by  the  secretary 
of  the  court  ;  the  sentence  itself,  upon  the  demand  of  the  par- 
ties, is  immediately  to  be  copied  and  delivered  to  them  for  their 
farther  use. 

28.  If  any  of  the  parties  wish  to  appeal  from  the  sentence  of 
the  prize  court,  he  ought  to  declare  such  intention,  within  twen- 
ty-four  hours  after  the  annunciation  of  the  sentence,  to  his  op* 
ponent,  and  afterwards  within  the  space  of  eight  weeks  procure 
summons  from  the  High  Court  of  Admiralty,  which  is  held  in 
our  royal  residence,  Copenhagen,  and  give  proper  warning  to 
the  judge  and  his  opponent,  agreeably  to  the  bill  of  April  30th, 
1806,  containing  the  instructions  for  the  High  Court  of  Admi- 
ralty. 
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The  summons  of  appeal  in  Zealand  are  applied  for  in  the  High 
Court  of  Admiralty.  Out  of  Zealand,  the  chief  magistrates,  and 
at  Bornholm,  and  at  Chris  tiansoe,  the  governors  are  authorized 
to  issue  out  such  summons  in  behalf  of  the  High  Court  of  Admi- 
ralty. 

When  the  case  is  decided  by  the  said  court,  no  further  appeal 
is  granted. 

29.  If  a  privateer  bring  in  a  ship  for  any  other  causes 
than  those  authorized  in  this  our  royal  bill,  he  is  not  ooly  to  de- 
fray all  the  expenses  of  the  case,  but  moreover  to  repay  all  the 
damage  suffered  by  the  ship  on  account  of  this  seizure. 

If,  on  the  contrary,  the  capture  is  upon  probable  cause,  the 
privateer  is  without  any  responsibility,  though  the  ship,  upon  the 
ground  of  certain  circumstances,  is  released  ;  in  this  case,  the 
expenses  arising  from  the  case  and  capture,  are  to  be  defrayed 
out  of  the  ship. 

If  any  of  the  parties,  without  any  sufficient  ground,  appeal 
from  the  sentence  pronounced,  he  may  expect  (if  his  opponent 
insists  upon  it)  to  be  sentenced  to  pay  the  loss  he  thereby  may 
have  suffered,  beside  the  expenses  of  the  law  suit. 

30.  When  any  ship  captured  is  condemned  in  favour  of  the 
captor,  he  is  not  allowed  to  dispose  of  the  ship  and  cargo  accord- 
ing to  pleasure,  but  both  parts  are  to  be  sold  generally  at  the 
place  where  the  ship  is  brought  in.  Out  of  the  amount  of  the 
sale,  beside  the  usual  salary,  one  per  centum  is  to  be  paid  to 
the  hospital  of  invalid  sailors  at  Copenhagen,  which  sum  it  is 
the  duty  of  the  judge  to  receive  and  transmit  to  the  direction  of 
the  said  institution,  receiving  their  acquittance. 

31.  The  privateers  are  exempt  from  paying  the  usual  duty ; 
no  clearance  of  duty  is  consequently  requisite  at  their  setting 
out;  at  tbeir  return  they  need  only  to  announce  their  arrival  at 
the  custom-house,  in  order  that  it  may  be  ascertained  they  im- 
port no  goods.  Out  of  the  goods,  on  the  contrary,  which  are 
carried  in  and  condemned,  all  duties  of  every  denomination  are 
to  be  paid,  similar  to  other  goods  imported. 

32.  The  expenses  before  the  court  in  prize  cases  we  have 
fixed  in  a  particular  bill  for  this  purpose ;  in  the  like  manner 
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we  have  ordered  the  sum  to  be  paid  for  commissions  of  prin- 
teering. 

33.  Every  captor  of  a  ship,  either  hostile  or  suspected,  is  to 
provide  for  the  victualling  the  crew,  from  the  time  of  the  cap- 
ture till  the  sentence  of  the  prize  court  is  pronounced  ;  the  ex- 
penses to  be  defrayed  out  of  the  ship,  when  the  case  is  closed. 

In  the  like  manner,  and  upon  the  same  condition,  the  victual- 
ling of  the  crew  of  the  ship  captured,  while  the  case  is  pending 
before  the  High  Court  of  Admiralty,  is  to  be  furnished  by  the 
captor,  provided  the  sentence  of  the  prize  court  be  appealedfrom 
by  the  captor.  The  captor,  on  the  contrary,  if  he  has  gained  the 
case  before  the  prize  court,  and  appeal  is  made  by  the  cap- 
tured, is  not  bound  to  feed  the  crew,  unless  the  master  of  the 
ship  gives  full  security  for  the  expenses  paid  on  this  account 

34.  The  magistrate  of  the  place  is  to  receive  and  deliver  up 
to  the  nearest  fort,  such  of  the  crew  of  a  ship  captured  and  con- 
demned, as  are  subjects  of  the  British  crown,  where  they  are 
considered  as  prisoners  of  war  ;  as  far  as  they  prove  to  be  sub- 
jects of  neutral  or  friendly  powers,  they  are  to  be  delivered  op 
to  their  respective  consuls. 

35.  We  do  hereby  forbid  our  magistrates,  or  other  officers  to 
whom  we  have  entrusted  the  execution  of  these  our  orders,  or 
who  are  employed  in  the  proceedings  or  decision  of  prize  cases, 
to  partake  in  any  expedition  of  privateering.  Nor  must  any 
auctioneer,  who  is  commissioned  to  sell  any  ship  or  cargo  con- 
demned, buy  them  on  his  own  account. 

36.  A  copy  of  these  regulations  and  instructions  for  privateers 
to  be  on  board  of  every  privateer. 

These  are  our  will  and  orders,  according  to  which  every  one  is 
to  conform. 

Given  at  our  royal  residence  of  Copenhagen,  10th  March,  1810. 

Under  our  royal  hand  and  seal.         (l.  s.) 

KAAS,  BULOW, 

COLD,  MONRAD. 

KNUDSEN, 
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ORDINANCES  OF  CONGRESS. 

JWw.  25,  1775. 

1.  Resolved,  That  all  such  ships  of  war,  frigates,  sloops,  Taingi  liable 
cutters,  and  armed  vessels,  as  are,  or  shall  be,  employed  in  the 

present  cruel  and  unjust  war  against  the  United  Colonies,  and 
shall  fall  into  the  hands  of,  or  be  taken  by,  the  inhabitants  there- 
of, be  seized  and  forfeited  to  and  for  the  purposes  herein- 
after mentioned. 

2.  Resolved,  That  all  transport  vessels  in  the  same  service,  Contraband, 
having  on  board  any  troops,  arms,  ammunition,  clothing,  provi- 
sions, or  military  or  naval  stores,  of  what  kind  soever,  and  all 

vessels  to  whomsoever  belonging,  that  shall  be  employed  in 
carrying  provisions,  or  other  necessaries,  to  the  British  army 
or  armies,  or  navy,  that  now  are,  or  shall  hereafter  be,  within 
any  of  the  United  Colonies,  or  any  goods,  wares,  or  merchan- 
dize, for  the  use  of  such  fleet  or  army,  shall  be  liable  to  seizure, 
and,  with  their  cargoes,  shall  be  confiscated. 

3.  That  no  master  or  commander  of  any  vessel  shall  be  en*  Commiasiow 

of  Letter*  of 

titled  to  cruise  for,  or  make  prize  of,  any  vessel  or  cargo,  be*  Marque, 
fore  he  shall  have  obtained  a  commission  from  the  Congress,  or 
from  such  person  or  persons  as  shall  be  for  that  purpose  ap- 
pointed in  some  one  of  the  United  Colonies. 

4.  That  it  be,  and  is  hereby  recommended  to  the  several  Courttof  prise. 
Legislatures  in  the  United  Colonies,  as  soon  as  possible,  to 

erect  courts  of  justice,  or  give  jurisdiction  to  the  courts  now  in 
being,  for  the  purpose  of  determining  concerning  the  captures 
to  be  made  as  aforesaid,  and  to  provide,  that  all  trials,  in  such 
case,  be  had  by  a  jury,  under  such  qualifications  as  to  the  re- 
spective Legislatures  shall  seem  expedient. 

6.  That  all  prosecutions  shall  be  commenced  in  the  Court  of  jurisdiction  of 
that  Colony  in  which  the  captures  shall  be  made ;  but  if  no  coutul 
such  Court  be  at  that  time  erected  in  the  said  Colony,  or  if  the 
capture  be  made  on  open  sea,  then  the  prosecution  shall  be  in 
the  Court  of  such  Colony  as  the  captor  may  find  most  conve- 
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nient :  provided,  that  nothing  contained  in  this  resolution  stall 
be  construed  so  as  to  enable  the  captor  to  remove  his  prize 
from  any  Colony  competent  to  determine  concerning  the  sei- 
zure, after  he  shall  have  carried  the  vessel  so  seized  within  any 
harbour  of  the  same. 

Cow*  of  Ap-      6.  That  in  all  cases  an  appeal  shall  be  allowed  to  the  Coo- 
gress,  or  such  person  or  persons  as  they  shall  appoint  for  the 
trial  of  appeals  ;  provided  the  appeal  be  demanded  within  6re 
days  after  definitive  sentence,  and  such  appeal  be  lodged  with 
the  secretary  of  Congress  within  forty  days  afterwards;  and 
provided  the  party  appealing  shall  give  security  to  prosecute 
the  said  appeal  to  effect :  and  in  case  of  the  death  of  the  se- 
cretary during  the  recess  of  Congress,  then  the  said  appeal  to 
be  lodged  in  Congress  within  twenty  days  after  the  meeting 
thereof. 

distribution  of      7.  That  when  any  vessel  or  vessels  shall  be  fitted  out  at  the 

Prizes. 

expense  of  any  private  person  or  persons,  then  the  capture! 
made  shall  be  to  the  use  of  the  owner  or  owners  of  the  said 
vessel  or  vessels ;  that  where  the  vessels  employed  in  the 
capture  shall  be  fitted  out  at  the  expense  of  any  of  the  United 
Colonies,  then  one-third  of  the  prize  taken  shall  be  to  the  use 
of  the  captors,  and  the  remaining  two-thirds  to  the  use  of  the 
said  Colony  ;  and  where  the  vessels  so  employed  shall  be  fitted 
out  at  the  Continental  charge,  then  one-third  shall  go  to  the 
captors,  and  the  remaining  two-thirds  to  the  use  of  the  United 
Colonies :  provided,  nevertheless,  that  if  the  capture  be  a 
vessel  of  war,  then  the  captors  shall  be  entitled  to  one-half  of 
the  value,  and  the  remainder  shall  go  to  the  Colony  or  Conti- 
nent, as  the  case  may  be,  the  necessary  charges  of  condemna- 
tion of  all  prizes  being  deducted  before  distribution  made. 

Dec.  5,  1775. 

Reeapturi*  Resolved,  That  in  cases  of  recaptures,  the  recaptors  have, 

and  retain,  in  lieu  of  salvage,  one-eighth  part  of  the  true  value 
of  the  vessel  and  cargo,  or  either  of  them,  if  the  same  hath,  or 
have,  been  in  possession  of  the  enemy  twenty-four  hours  ;  one- 
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fifth  part,  if  more  than  twenty-four  and  less  than  forty-eight 
hoars ;  one-third  part,  if  more  than  forty-eight  and  less  than 
ninety-six  hours  ;  and  one  half,  if  more  than  ninety-six  hours, 
unless  the  vessel  shall,  after  the  capture,  have  been  legally 
condemned  as  a  prize  by  some  Court  of  Admiralty,  in  which 
case  the  recaptoro  to  have  the  whole  ;  in  all  which  cases,  the 
share  detained,  or  prize,  to  be  divided  between  the  owners  of 
the  ship  making  the  recapture,  the  Colony  or  the  Continent,  as 
the  case  may  be,  and  the  captors,  agreeably  to  a  former  reso- 
lution. 

Jan.  6,  1776.  , 

The  committee  to  whom  it  was  referred  to  consider  bow  the 
share  of  prizes  allotted  to  the  captors,  ought  to  be  divided  be- 
tween the  officers  and  men,  brought  in  their  report,  which,  be- 
ing taken  into  consideration,  was  agreed  to  as  follows  : 

Resolved,  That  the  oommander  in  chief  have  one  twentieth  Distribution  of 
part  of  the  said  allotted  prize  money,  taken  by  any  ship  or  prae* 
ships,  armed  vessel  or  vessels,  under  his  orders  and  command. 

That  the  captain  of  any  single  ship  or  armed  vessel  have  two 
twentieth  parts  for  his  share,  but  if  more  ships  or  armed  vessels 
be  in  company  when  a  prize  is  taken,  then  the  two  twentieth 
parts  to  be  divided  amongst  all  the  captains. 

That  the  captains  of  marines,  lieutenants  of  the  ships  or 
armed  vessels,  and  masters  thereof,  share  together,  and  have 
tiuree  twentieth  parts  divided  among  them,  equally,  of  all 
prizes  taken  when  they  are  in  company. 

That  the  lieutenants  of  marines,  surgeons,  chaplains,  pursers, 
boatswains;  gunners,  carpenters,  the  master's  mates,  and  the 
secretary  of  the  fleet,  share  together,  and  have  two  twentieth 
parts  and  one-half  of  a  twentieth  part,  divided  among  them 
equally,  of  all  prizes,  when  they  are  in  company. 

That  the  following  petty  warrant,  and  petty  officers,  viz : 
(allowing  for  each  ship,  six  midshipmen ;  for  each  brig,  four 
midshipmen ;  for  each  sloop,  two  midshipmen,  one  captain's 
clerk,  one  surgeon's  mate,  one  steward,  one  sailmaker,  one 
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cooper,  one  armorer,  two  boatswain's  mates,  two  gamert 
mates,  two  carpenter's  mates,  one  cook,  one  cockswain,  twt 
sergeants  of  marines,  and  one  sergeant  lor  each  brig  and  sloop,) 
have  three  twentieth  parts  divided  among  them,  equally ;  and 
when  a  prize  is  taken  by  any  ship  or  vessel,  on  board,  or  in 
company  of  which  the  commander  in  chief  is,  then  the  com- 
mander in  chiefs  cook  or  cockswain  to  be  added  to  this  allot- 
ment, and  have  their  shares  with  those  last  mentioned. 

That  the  remaining  eight  twentieth  parts,  and  one  half  of  the 
twentieth  part,  be  divided  among  the  rest  of  the  ship  or  ships 
companies,  as  it  may  happen,  share  and  share  alike. 

That  no  officer  or  man  have  any  share,  bat  such  as  are  ac- 
tually on  board  their  several  vessels  when  any  prize  or  prises 
are  taken,  excepting  only  such  as  may  have  been  ordered  on 
board  any  other  prizes  before  taken,  or  sent  away  by  bis  or 
their  commanding  officers. 

MarchZS,  1770. 

Resolved,  That  the  inhabitants  of  these  colonies  be  permit- 
ted to  fit  out  armed  vessels  to  cruise  on  the  enemies  of  these 

United  Colonies. 

.fyrt/2,   1776. 

The  committee  appointed  to  prepare  the  form  of  a  commis- 
sion and  instructions  to  commanders  of  private  ships  of  war* 
brought  in  the  same,  which  were  read. 

The  commission  being  agreed  to,  is  as  follows  : 
Form  of  com-       The  delegates  of  the  United  Cblonies  of  New  Hampshire, 

u»i!"<»oii  (or  pri-  * 

v:\ir.  armed      &c.  to  all  whom  these  presents  shall  come,  greeting  :  Know  ye, 

vcaeela.  * 

that  we  have  granted,  and  by  these  presents  do  grant,  license 

and  authority  to ,  mariner,  commander  of  the  — ,  called 

the ,  of  the  burthen  of  tons,  or  thereabouts,  belonging 

to ,  of ,  in  the  Colony  of ,  mounting  ■  car- 
riage guns,  and  navigated  by  ■  men,  to  fit  out  and  set  forth 
the  said ,  in  a  warlike  manner,  and  by  and  with  the  said 
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—  and  crew  thereof,  by  force  to  attack,  seize,  and  take  tbe 
ships,  and  other  vessels,  belonging  to  tbe  inhabitants  of  Great 
Britain,  or  any  of  them,  with  their  tackle,  apparel,  furniture, 
and  lading,  on  the  high  seas,  or  between  high  and  low- water 
marks,  and  to  bring  the  same  to  some  convenient  ports  in  the 
said  Colonies,  in  order  that  the  Courts,  which  are  or  shall  be 
there  appointed  to  hear  and  determine  causes  civil  and  maritime, 
may  proceed  in  due  form  to  condemn  the  said  captures,  if  they 

be  adjudged  lawful  prize  ;  the  said  having  given  bond, 

with  sufficient  sureties,  that  nothing  be  done  by  tbe  said  s 
or  any  of  the  officers,  mariners,  or  company  thereof,  contrary 
to,  or  inconsistent  with,  the  usages  and  custom  of  nations,  and 
the  instructions,  a  copy  of  which  is  herewith  delivered  to  him. 
And  we  will,  and  require,  all  our  officers  whatsoever,  to  give 
succour  and  assistance  to  the  said  — -  in  tbe  prentises.  This 
commission  shall  continue  in  force  until  the  Congress  shall  issue 
orders  to  the  contrary. 

By  order  of  Congress. 
Attest,  — r  ,  President 

April  3,  1776. 

Resolved,  That  blank  commissions,  for  private  ships  of  war,     Commifsious 
and  letters  of  marque  and  reprisal,  signed  by  the  president,  be  armed  *l**u 
sent  to  the  general  assemblies,  conventions,  and  councils  or         aeat>    c* 
committees  of  safety,  of  the  United  Colonies,  to  be  by  them 
filled  and  delivered  up  to  the  persons  intending  to  fit  out  such 
private  ships  of  war,  for  making  captures  of  British  vessels  and 
cargoes,  who  shall  apply  for  the  same,  and  execute  the  bonds 
which  shall  be  sent  with  the  said  commissions,  which  hands 
shall  be  returned  to  the  Congress. 

Resolved,  That  every  person  intending  to  set  forth  and  fit     Application* 
out  a  private  ship  or  vessel  of  war,  and  applying  for  a  commis-  afoot,  how  "to 
sion,  or  letter  of  marque  and  reprisal  for  that  purpose,  shall 
produce  a  writing  subscribed  by  him,  containing  the  name  and 
tonnage,  or  burthen  of  the  ship  or  vessel,  the  number  of  her  guns, 
with  their  weight  of  metal,  tho  name  and  place  of  residence  of 
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the  owner  or  owners,  the  name  of  the  commander  and  other  oil- 
cert,  the  number  of  the  crew,  and  the  quantity  of  pro? isiom 
and  warlike  stores ;  which  writing  shall  be  delivered  to  the 
Secretary  of  Congress,  or  to  the  Clerk  of  the  House  of  Repre- 
sentatives, contention,  or  council,  or  committee  of  safety,  of 
the  colony  in  which  the  ship  or  vessel  shall  be,  to  be  transmit- 
ted to  the  said  secretary,  and  shall  be  registered  by  bhn,  and 
that  the  commander  of  the  ship  or  vessel,  before  the  commis- 
sion or  letters  of  marque  and  reprisal  shall  be  granted,  shall, 
Bond  to  be  together  with  sureties,  seal  and  deliver  a  bond,  in  the  penalty 
of  five  thousand  dollars,  if  the  vessel  be  of  one  hundred  tons  or 
under,  or  ten  thousand  dollars,  if  of  greater  burthen,  payable 
to  the  President  of  the  Congress,  in  trust,  for  the  use  of  the 
United  Colonies,  with  conditions  of  the  words  following,  to  wit: 
Form  of  bond.  <<  The  condition  of  this  obligation  is  such ;  that  if  the  above 
bounden ,  who  is  commander  of  the called  ,  be- 
longing to ,    of          ,  in  the  colony  of           ,  mounting 

—  carriage  guns,   and   navigated  by  men,   and  who 

hath  applied  for  a  commission,  and  letters  of  marque  and 
reprisal,  to  arm,  equip,  and  set  forth  the  said  — -,  as  a  private 
ship  of  war,  and  to  make  captures  of  British  vessels  and  car- 
goes, shall  not  exceed  or  transgress  the  powers  and  authorities 
which  shall  be  contained  in  the  said  commission,  but  shall,  in 
all  things,  observe  and  conduct  himself,  and  govern  bis  crew, 
by  and  according  to  the  same,  and  certain  instructions  there- 
with to  be  delivered,  and  such  other  instructions  as  mav  here- 
after  be  given  to  him  ;  and  shall  make  reparation  for  all  dama- 
ges sustained  by  any  misconduct  or  unwarrantable  proceedings 

of  himself,  or  the  officers  or  crew  of  the  said ,  then  this 

obligation  shall  be  void,  or  else  remain  in  force  :"  which  bond 
shall  be  lodged  with  the  said  Secretary  of  Congress. 

November  16,  1776. 

Congress  took  into  consideration  the  report  of  the  committee 
relative  to  the  navy  :  whereupon, 


APPENDIX.  109 

Resolved,  That  a  bounty  of  twenty  dollars  be  paid  to  the     Bounty  for 

.  guns  captured, 

commanders,  officers,  and  men,  of  such  continental  ships  or  and  head  mo* 
vessels  of  war  as  shall  make  prize  of  any  British  ships  or  vessels 
of  war,  for  every  cannon  mounted  on  board  each  prize  at  the 
time  of  such  capture,  and  eight  dollars  per  head  for  every  man 
then  on  board,  and  belonging  to  such  prize. 

Tuesday,  May  2,  1780. 

The  board  of  admiralty  having  reported  the  form  of  a  com- 
mission for  private  vessels  of  war,  and  of  the  bond  to  be  given 
by  the  master  and  commander  of  the  said  private  armed  vessels, 
and  instructions  to  the  said  masters ;  the  same  were  taken  into 
consideration  and  agreed  to,  as  follows : 

The  form  of  a  Commisrion. 

The  Congress  of  the  United  States  of  America,  to  all  to    Form  of  com- 
«•  *   'J      whom  these  presents  shall  come,  send  greeting :  vate  (  armed 

KNOW  YE,  That  we  have  granted,  and  by  these  presents 
do  grant,  license  and  authority  to         ,  mariner,  commander  of 

the ,  called  the  ,  of  the  burthen  of  — —  tons,  or 

thereabouts,  belonging  to ,  mounting  — .  carriage  guns, 

and  navigated  by men,  to  fit  out  and  set  forth  the  said 

in  a  warlike  manner,  and  by  and  with  the  said  ,  and  the 

officers  and  crew  thereof,  by  force  of  arms,  to  attack,  subdue, 
seize,  and  take  all  ships  and  other  vessels,  goods,  wares,  and 
merchandises,  belonging  to  the  crown  of  Great  Britain,  or  any  of 
the  subjects  thereof,  except  the  ships  or  vessels,  together  with 
their  cargoes,  belonging  to  any  inhabitant  or  inhabitants  of  Ber- 
muda, and  such  other  ships  or  vessels  bringing  persons  with  in- 
tent to  settle  within  any  of  the  said  United  States,  which  ships 
or  vessels  shall  be  suffered  to  pass  unmolested,  the  masters 
thereof  permitting  a  peaceable  search,  and  giving  satisfactory 
information  of  their  lading  and  their  destination  ;  or  any  other 
ships  or  vessels,  goods,  wares,  or  merchandises,  to  whomsoever 
tje longing,  which  are  or  shall  be  declared  to  be  subjects  of  cap- 
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tare  by  any  resolutions  of  Congress,  or  which  are  so  deened 
by  the  Law  of  Nations  :  and  the  said  ships  and  vessels,  gooss, 
wares,  and  merchandises,  so  apprehended  as  aforesaid,  and  at 
prize  taken,  to  bring  into  port,  in  order  that  proceeding*  awy 
be  had  concerning  such  capture  in  doe  form  of  law,  and  as  Is 
right  and  justice  appertained :  and  we  request  all  kings,  prin- 
ces, states  and  potentates,  being  in  friendship  or  alliance  with 
the  said  United  States,  and  others  to  whom  it  shall  appertain, 

to  give  the  said  all  aid,  assistance,  and  succour,  in  their 

ports,  with  his  said  vessel,  company,  and  prizes,  we,  ia  the 
name  and  on  behalf  of  the  good  people  of  the  said  United  States, 
engaging  to  do  the  like  to  all  the  subjects  of  such  kings,  prin- 
ces, states  and  potentates,  who  shall  come  into  any  ports  witaia 
the  said  United  States.  And  we  will  and  require  all  our  eflkei* 
whatsoever,  to  give  to  the  said  — —  all  necessary  aid,  succour, 
and  assistance  in  the  premises.  This  commission  shall  continue 
in  force  during  the  pleasure  of  the  Congress,  and  no  longer. 

In  testimony  whereof,  we  have  caused  the  seal  of  the  Admi- 
ralty of  the  United  States  to  be  affixed  hereunto.     Witness,  hit 

Excellency ,  Esquire,  President  of  the  Congress  of  the 

United  States  of  America,  at ,  this  —  day  of  — ,  in  the 

year  of  our  Lord  one  thousand  seven  hundred  and  — — ,  and  in 
the     ■■■  year  of  our  independence. 

Passed  the  Admiralty  Office . 
Attest, ,  Secretary  of  the  Board  of  Admiralty. 

The  Form  of  the  Bond. 

Form  of  Bond.  Know  all  men  by  these  presents,  that  we,  »,  are  held  and 
firmly  bound  to  A.  B.  Esquire,  treasurer  of  the  United  States 
of  America,  in  the  penalty  of  twenty  thousand  Spanish  milled 
dollars,  or  other  money  equivalent  thereto,  to  be  paid  to  the 
said  A.  B.,  treasurer  as  aforesaid,  or  to  his  successors  in  that 
office.  To  which  payment,  well  and  truly  to  be  made  and 
done,  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  the day  of  — ,  in  the  year  of 
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our  Lord  — -,  and  in  the  — —  year  of  the  Independence  of 
the  United  States. 

The  condition  of  this  obligation  is  such,  that  whereas  the 
above  bounden  — — ,  master  and  commander  of  the  — ,  called 
the  — ,  belonging  to  — ,  mounting  — —  carriage  guns,  and 
navigated  by  — — —  men,  and  who  hath  applied  for  and  received 
a  commission,  bearing  date  with  these  presents,  licensing  and 
authorizing  him  to  fit  out  and  set  forth  the  said  —  in  a  war* 
like  manner ;  and  by  and  with  the  said  — ,  and  the  officer? 
and  crew  thereof,  by  force  of  arms,  to  attack,  subdue,  seize, 
and  take  all  ships  and  other  vessels,  goods,  wares,  and  mer- 
chandize, belonging  to  the  crown  of  Great  Britain,  or  any  of 
the  subjects  thereof;  (excepting  the  ships  or  vessels,  together 
with  their  cargoes,  belonging  to  any  inhabitant  or  inhabitants  of 
Bermuda,  and  such  other  ships  or  vessels  bringing  persons  with 
intent  to  settle  within  the  said  United  States ;)  and  any  other 
ships  or  vessels,  goods,  wares,  and  merchandize,  to  whomso- 
ever belonging,  which  are  or  shall  be  declared  to  be  subjects 
of  capture  by  any  resolutions  of  Congress,  or  which  are  so 
deemed  by  the  law  of  nations.    Jf,  therefore,  the  said  — — 
shall  not  exceed  or  transgress  the  powers  and  authorities  given 
and  granted  to  him  in  and  by  the  said  commission,  or  which  are 
or  shall  be  given  and  granted  to  him  by  any  resolutions,  acts, 
or  instructions  of  Congress,  but  shall,  in  all  things,  govern  and 
conduct  himself  as  master  and  commander  of  the  said  — — ,  and 
the  officers  and  crew  belonging  to  the  same,  by,  and  according 
to  the  said  commission,  resolutions,  acts,  and  instructions,  and 
any  treaties  subsisting,  or  which  may  subsist  between  the  Uni- 
ted States  of  America  and  any  prince,  power,  or  potentate 
whatever :  and  shall  not  violate  the  law  of  nations  or  the  rights 
of  neutral  powers,  or  of  any  of  their  subjects,  and  shall  make 
reparation  for  all  damages  sustained  by  any  misconduct'  or  un- 
warrantable proceedings  of  himself  or  the  officers  or  crew  of 

the  said ,  then  this  obligation  to*  be  void,  otherwise  to  re* 

main  in  full  force. 

Signed,  sealed,  and  delivered,  > 
in  the  presence  of  us,        i 
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Instructions  to  the  captains  and  commanders  of  private 

vessel*^  which  shall  have  commissions  or  letters  of  tnarqme  and 
reprisal. 

Instructions  to       1.  You  may,  by  force  of  arras,  attack,  subdue,  and  take  all 
pmraie  arm     ^.^  aod  oih^  VCMei8  belonging  to  the  crown  of  Greet  Bri- 
tain, or  any  of  the  subjects  thereof,  on  the  high  seat,  or  be- 
tween high  water  and  low  water  marks,  (except  the  ships  or 
vessels,  together  with  their  cargoes,  belonging  to  any  inhabitant 
or  inhabitants  of  Bermuda,  and  such  other  ships  and  Teasels 
bringing  persons  with  intent  to  settle  and  reside  within  the 
United  States,  which  you  shall  suffer  to  pass  unmolested,  the 
commanders  thereof  permitting  a  peaceable  search  and  giving 
satisfactory  information  of  the  contents  of  the  lading,  and  desti- 
nation of  the  voyages.)    And  yon  may  also  annoy  the  enemy 
by  all  the  means  in  your  power,  by  land  as  well  as  by  water, 
taking  care  not  to  infringe  or  violate  the  laws  of  nations  or  the 
laws  of  neutrality. 

2.  You  are  to  pay  a  sacred  regard  to  the  rights  of  neutral 
powers,  and  the  usage  and  custom  of  civilized  nations,  aod  on 
no  pretence  whatever  presume  to  take  or  seize  any  ships  or 
vessels  belonging  to  the  subjects  of  princes  or  powers  in  alli- 
ance with  these  United  States,  except  they  are  employed  in 
carrying  contraband  goods  or  soldiers  to  our  enemies ;  and  in 
such  case  you  arc  to  conform  to  the  stipulations  contained  in 
the  treaties  subsisting  between  such  princes  or  powers  and 
these  states  ;  and  you  are  not  to  capture,  seize,  or  plunder  any 
ships  or  vessels  of  our  enemies,  being  under  the  protection 
of  neutral  coasts,  nations,  or  princes,  under  the  pains  and  pe- 
nalties expressed  in  a  proclamation  issued  by  Congress  the  9th 
day  of  May,  Anno  Domini  1778. 

3.  You  shall  bring  such  ships  and  resscls  as  you  shall  take, 
with  their  guns,  rigging,  tackle,  apparel,  furniture,  and  lading, 
to  some  convenient  port  or  ports,  that  proceedings  may  there- 
upon be  had  in  due  form  of  law  concerning  such  captures. 

4.  You  shall  send  the  master,  or  pilot,  and  one  or  more  prin- 
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cipal  person  or  persons  of  the  company  of  every  ship  or  vessel 
by  you  taken  in  such  ship  or  vessel,  as  soon  after  the  capture 
as  may  be,  to  be  by  the  judge  or  judges  of  such  court  as  afore- 
said examined  upon  oath,  and  make  answer  to  such  interrogato- 
ries as  may  be  propounded  touching  the  interest  or  property  of 
the  ship,  or  vessels,  and  her  lading ;  and,  at  the  same  time,  you 
shall  deliver,  or  cause  to  be  delivered,  to  the  judge  or  judges, 
all  passes,  sea-briefs,  charter-parties,  bills  of  lading,  cockets, 

« 

letters,  and  other  documents  and  writings  found  on  board,  proving 
the  said  papers  by  the  affidavit  of  yourself,  or  of  some  other 
person  present  at  the  capture,  to  be  produced  as  they  were  re- 
ceived, without  fraud,  addition,  subduction,  or  embezzlement. 

6.  You  shall  keep  and  preserve  every  ship  or  vessel,  and 
cargo,  by  you  taken,  until  they  shall,  by  sentence  of  a  court 
properly  authorized,  be  adjudged  lawful  prize,  or  acquitted, 
not  selling,  spoiling,  wasting,  or  diminishing  the  same,  or  break- 
ing the  bulk  thereof,  nor  suffering  any  such  thing  to  be  done. 

6.  If  you,  or  any  of  your  officers  or  crew,  shall,  in  cold 
blood,  kill  or  maim,  or  by  torture  or  otherwise,  cruelly,  inhu- 
manly, and  contrary  to  common  usage,  and  the  practice  of 
civilized  nations  in  war,  treat  any  person  or  persons  surprised 
in  the  ship  or  vessel  you  shall  take,  the  offender  shall  be 
severely  punished. 

7.  You  shall,  by  all  convenient  opportunities,  send  to  the 
Board  of  Admiralty,  written  accounts  of  the  captures  you  shall 
make,  with  the  number  and  names  of  the  captives,  and  intelli- 
gence of  what  may  occur,  or  be  discovered  concerning  the  de- 
signs of  the  enemy,  and  the  destinations,  motions,  and  operations 
of  their  fleets  and  armies. 

8.  One-third,  at  least,  of  your  whole  company,  shall  be  lands- 
men. 

9.  You  shall  not  ransom  or  discharge  any  prisoners  or  cap-  * 
tives,  but  you  are  to  take  the  utmost  care  to  bring  them  into 
port ;  and  if,  from  any  necessity,  you  shall  be  obliged  to  dismiss 
any  prisoners  at  sea,  you  shall,  on  your  return  from  your  cruise, 
make  report  thereof  on  oath  to  the  judge  of  the  admiralty  of 
the  state  to  which  you  belong,  or  in  which  you  arrive,  within 
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twenty  days  after  your  arrival,  with  your  reasons  for  such  dis- 
mission. And  yon  are  to  deliver,  at  your  expense,  or  the  ei- 
pense  of  your  owners,  the  prisoners  you  shall  bring  into  port, 
to  a  commissary  of  prisoners  nearest  the  place  of  their  landing, 
or  into  the  nearest  county  jail. 

10.  Ton  shall  observe  all  such  farther  instructions  as  Con- 
gress shall  hereafter  give  in  the  premises,  when  you  shall  have 
notice  thereof. 

11.  If  you  shall  do  any  thing  contrary  to  these  instructions, 
or  to  others  hereafter  to  be  given,  or  willingly  suffer  such  thing 
to  be  done,  you  shall  not  only  forfeit  your  commission,  and  be 
liable  to  an  action  for  breach  of  the  condition  of  your  bond, 
but  be  responsible  to  the  party  grieved  for  damages  sustained 
by  such  malversation. 

Resolved,  That  the  Board  of  Admiralty  be  empowered,  and 
directed  to  cause  to  be  printed,  so  many  copies  of  said  foras 
as  they  shall  judge  necessary. 

Resolved,  That  the  President  transmit  to  the  Governors  or 
Presidents  of  the  respective  States,  so  many  copies  of  the  said 
forms  as  the  Board  of  Admiralty  shall  advise,  and  at  the  same 
time  inform  them,  that  it  is  the  intention  of  Congress,  that  all 
commissions  and  instructions  now  in  force,  be  cancelled  as  soon 
as  possible,  and  commissions,  bonds,  and  instructions  of  the 
new  form,  be  substituted  in  place  thereof. 

The  motion  of  Mr.  Madison  was  again  taken  into  considera- 
tion, and  thereupon  the  following  Ordinance  was  passed : 

An  Ordinance  relative  to  the  capture  and  condemnation  of  Prizet. 

The  United  States  in  Congress  assembled,  taking  into  consi- 
deration the  implacable  war  waged  against  them  by  the  king  of 
Great  Britain,  and  judging  it  inconsistent  with  their  dignity,  as 
a  free  and  independent  nation,  any  longer  to  continue  indi- 
gencies and  exemptions  to  any  of  the  subjects  of  their  enemy, 
who  is  obstinately  bent  upon  their  destruction  or  subjugation, 
have  thought  it  proper  to  ordain  and  order,  and  it  is  hereby 
ordained  and  ordered,  that  henceforward  general  reprisals  be 
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granted  against  the  ships,  goods,  and  subjects  of  the  king  of  Enemy's  thiol 
Great  Britain ;  so  that,  as  well  the  fleets  and  ships  of  these  toftptnw. 
United  States,  as  also  all  other  ships  and  vessels  commissioned 
by  letters  of  marque  or  general  reprisals,  or  otherwise,  by  the 
-authority  of  the  United  States  in  Congress  assembled,  shall, 
and  may  lawfully  seize  all  ships,  vessels,  and  goods,  belonging 
to  the  king  or  crown  of  Great  Britain,  or  to  his  subjects,  or 
others  inhabiting  within  any  of  the  territories  or  possessions  of 
the  aforesaid  king  of  Great  Britain,  and  bring  them  to  judgment 
in  any  of  the  Courts  of  Admiralty  that  now  are,  or  hereafter 
may  be,  established  in  any  of  these  United  States,  by  the  au- 
thority of  the  United  States  in  Congress  assembled ;  and  the 
said  Courts  of  Admiralty  are  hereby  authorised  and  required, 
to  take  cognizance  of,  and  judicially  to  proceed  upon,  all,  and 
all  manner  of  captures,  seizures,  prizes,  and  reprisals  of  all 
ships  and  goods  that  are,  or  shall  be  taken,  and  to  hear  and  de- 
termine the  same,  and,  according  to  the  course  of  Admiralty, 
and  the  laws  of  nations,  to  adjudge  and  condemn  all  such  ships, 
vessels,  and  goods,  as  shall  belong  to  the  king  of  Great  Britain, 
or  to  his  subjects,  or  to  any  others  inhabiting  within  any  of  the 
countries,  territories,  or  dominions,   or  possessions,   of  the 
aforesaid  king  of  Great  Britain. 

And  that  the  Board  of  Admiralty,  or  secretary  of  marine, 
forthwith  prepare,  and  lay  before  the  United  States  in  Congress 
assembled,  a  draught  of  instructions,  for  such  ships  or  vessels 
as  shall  be  commissionated  for  the  purposes  above-mentioned. 

And  it  is  hereby  further  ordained,  that  the  destruction  of  Spoliation    of 
papers,  or  the  possession  of  double  papers,  by  any  captured  PJPf'1*™0** 
vessel,  shall  be  deemed  and  taken  as  just  cause  for  the  con* 
demnation  of  such  captured  vessel ;  and  that,  when  any  prize, 
having  been  taken  and  possessed  by  the  enemy  twenty-four  Recipttws 
hours,  shall  be  retaken  from  them,  the  whole  of  such  recaptur-        sm"r*f«* 
ed  prize  shall  be  condemned  for  the  use  of  the  recaptors  ;  but 
in  cases  where  the  prize  shall  have  continued  in  the  possession 
of  the  enemy  less  than  twenty-four  hours,  it  shall  be  restored 
to  the  original  owner  or  owners,  except  one  third  part  of  the 
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true  value  thereof,  which  shall  be  allowed  as  salvage  to  the  re- 
captors. 
Trading  with  And  it  is  hereby  further  ordained,  that  the  citizens  and  iaba- 
9a*mj'  bitants  of  these  United  States  be,  and  they  hereby  are.  strictly 
enjoined  and  required  to  abstain  from  all  intercourse,  corres- 
pondence, or  dealings  whatsoever,  with  the  subjects  of  the  said 
king  of  Great  Britain,  while  at  open  war  with  these  United 
States,  as  they  will  answer  the  same  at  their  peril ;  and  the 
executives  of  the  several  States  are  hereby  called  upon  to  take 
tbe  most  vigilant  and  effectual  measures  for  detecting  and  sup- 
pressing such  intercourse,  correspondence,  or  ^dealings,  sad 
bringing  the  authors  thereof,  or  those  concerned  therein,  to 
condign  punishment. 

And  in  order  the  more  effectually  to  remove  every  coloura- 
ble pretence  for  continuing  such  intercourse,  it  is  hereby  or* 
dained,  that  from  and  after  the  first  day  of  November  next,  no 
benefit  shall  be  claimed  from,  nor  countenance  or  regard  paid 
to,  any  letters  of  passport  or  safe  conduct,  heretofore  granted 
by  the  Congress  of  tbe  United  States,  to  any  of  the  citizens  or 
inhabitants  thereof,  or  to  any  person  or  persons  whatever,  for 
the  removal  of  their  property  or  effects  from  places  within  the 
dominions  or  possessions  of  the  said  king  of  Great  Britain : 

Provided  always,  that  this  ordinance  shall  not  extend  to  au- 
thorise the  capture  or  condemnation  of  any  vessel  belonging  to 
any  inhabitant  of  Bermudas,  which  being  loaded  with  salt  only, 
may  arrive  in  any  of  these  United  States,  on  or  before  the  first 
day  of  May  next. 

And  it  is  hereby  ordained,  that  all  former  acts  or  resolutions 
of  Congress,  contrary  to  the  tenor,  true  intent,  and  meaning  of 
this  ordinance,  be,  and  they  are  hereby  repealed. 


Saturday,  April! th,   1781. 

On  a  report  of  a  committee,  consisting  of  Mr.  Varnum,  Mr. 
Bee,  and  Mr.  Van  Dyke,  to  whom  was  referred  the  draught  of 
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instructions  to  the  captains  of  private  armed  Teasels,  reported 
by  the  Board  of  Admiralty  :* 

Be  it  ordained,  and  it  is  hereby  ordained,  by  the  United  Instructions  to 
States  in  Congress  assembled,  that  the  foHofving  instructions  be  yessei*. 
observed  by  the  captains  or  commanders  of  private  armed 
vessels,  commissioned  by  letters  of  marqoe  or  general  repri- 
sals, or  otherwise,  by  the  authority  of  the  United  States  in 
Congress  assembled. 
:    First.  You  may  by  force  of  arms,  attack,  snbdoe,  and  seize  Enemy  ships, 

and       enemy 

aH  ships,  vessels,  and  goods,  belonging  to  the  king  or  crown  of  rood*  therein. 
Great  Britain,  or  to  his  subjects,  or  others  inhabiting  within  tore,6  P 
any  of  the  territories  or  possessions  of  the  aforesaid  king  of 
Great  Britain,  on  the  high  seas,  or  between  high  water  and  low 
water  marks.  And  you  may  also  annoy  the  enemy  by  all 
means  in  your  power,  by  land  as  well  as  by  water,  taking  care 
not  to  infringe  or  violate  the  laws  of  nations,  or  laws  of  neu- 
trality. 

Second.  You  are  to  pay  a  sacred  regard  to  the  rights  of  neu-  Free   ships,' 

free  goods,  ex- 

tral  powers,  and  the  usage  and  customs  of  civilized  nations ;  c«pt  contra* 
and  on  no  pretence  whatever,  presume  to  take  or  seize  any 
ships,  or  vessels  belonging  to  the  subjects  of  princes  or  powers 
in  alliance  with  these  United  States  ;  except  they  are  employ- 
ed in  carrying  contraband  goods  or  soldiers  to  our  enemies  ;  and 
in  such  case  you  are  to  conform  to  the  stipulations  contained  in 
the  treaties  subsisting  between  such  princes  or  powers  and 
these  States  ;  and  you  are  not  to  capture,  seize,  or  plunder  any 
ships  or  vessels  of  our  enemies,  being  under  the  protection  of 
neutral  coasts,  nations,  or  princes,  under  the  pains  and  penal- 
ties expressed  in  a  proclamation  issued  by  the  Congress  of  the 
United  States,  the  ninth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  seventy-eight 

Third.  You  shall  permit  all  neutral  vessels  freely  to  navigate 


*  This  Ordinance  was  passed  by  Congress  in  consequence  of  the  temporary  re- 
cognition, by  the  United  States  and  France,  of  the  principles  of  the  armed  neu- 
trality, as  laid  down  in  the  declaration  of  her  Majesty,  the  Empress  of  Russia,  of 
February  28th,  1780.  2  Dall  18.  See,  alio,  Darby  et  al.  r.  The  Brig  Extern, 
Jh.  34. 
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on  the  high  seas,  or  coasts  of  America,  except  such  as  are 
ployed  in  carrying  contraband  goods  or  soldiers  to  the  enemies 
of  these  United  States. 
DefaitioD    of      Fourth.  Yon  shall  not  seize  or  capture  any  effects  belonging 
contra  ^o  ^Qe  gaDjecte  0f  tnc  belligerent  powers  on  board  neutral  ves- 

sels, excepting  contraband  goods  ;  and  you  are  carefully  to  ob- 
serve, that  the  term  contraband,  is  confined  to  those  articles 
which  are  expressly  declared  to  be  such  in  the  treaty  of  amity 
and  commerce,  of  the  sixth  day  of  February,  one  thousand  seven 
hundred  and  seventy-eight,  between  these  United  States  and 
his  most  Christian  Majesty,  namely,  arms,  great  guns,  bombs, 
with  their  fuses,  and  other  things  belonging  to  them,  cannon 
balls,  gun  powder,  matches,  pikes,  swords,  lances,  spears,  hal- 
oerts,  mortars,  petards,  grenadoes,  salt  petre,  muskets,  musket 
balls,  bucklers,  helmets,  breastplates,  coats  of  mail,  and  the 
like  kind  of  arms  proper  for  arming  soldiers,  musket  rests, 
belts,  horses,  with  their  furniture,  and  all  other  warlike  instru- 
ments whatever. 
Priiet  to  be       Fifth.  You  shall  bring  all  such  ships  and  vessels  as  you  shall 
Conrtfof  ci£  8cize  or  capture,  with  their  guns,  rigging,  tackle,  apparel,  and 
oT^o^of'fu  furniture,  and  ladings,   to  judgment,  in  any  of  the,  Courts  of 
*\]J-  Admiralty  that  now  are,  or  hereafter  may  be,  established  in 

any  of  these  United  States,  in  any  Court  authorised  by  his  most 
Christian  Majesty,  or  any  other  power  in  alliance  with  these 
United  States,  to  take  cognizance  of  captures  and  seizures  made 
by  the  private  armed  vessels  of  these  States,  and  to  judicially 
hear  and  determine  thereon. 
Prize  proceed-  Sixth.  You  shall  send  the  master  or  pilot,  and  one  or  more 
,ns','  principal  person   of  the  company,  of  every  ship  or  vessel  by 

you  taken,  in  such  ship  or  vessel,  as  soon  after  the  capture  as 
may  be,  to  be  by  the  judge  or  judges  of  such  Court  as  afore- 
said, examined  upon  oath,  and  make  answer  to  such  interroga- 
tories as  may  be  pronounced,  touching  the  interest  or  property 
of  the  ship  or  vessel  and  her  lading  ;  and  at  the  same  time  you 
shall  deliver,  or  cause  to  be  delivered,  to  the  judge  or  judges, 
all  passes,  sea-briefs,  charter-parties,  bills  of  lading,  cockets, 
letters,  aud  other  documents  and  writings  found  on  board,  pro- 
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ving  the  said  paper?  by  the  affidavit  of  yourself,  or  of  some 
other  person  present  at  the  capture,  to  be  produced  as  they 
were  received,  without  fraud,  addition,  subduction,  or  embez- 
zlement. 

Seventh.  You  shall  keep  and  preserve  every  ship  or  vessel, 
and  cargo,  by  you  taken,  until  they  shall,  by  sentence  of  a 
Court  properly  authorized,  be  adjudged  lawful  prize,  or  ac- 
quitted ;  not  selling,  spoiling,  wasting,  or  diminishing  the  same, 
or  breaking  the  bulk  thereof,  nor  suffering  any  such  thing  to 
be  done. 

Eighth.  If  any  of  your  officers  or  crew  shall,  in  cold  blood, 
kill  or  maim,  or  by  torture,  or  otherwise,  cruelly,  inhumanly, 
and  contrary  to  common  usage,  and  the  practice  of  civilized 
nations  in  war,  treat  any  person  or  persons  surprised  in  the 
ship  or  vessel  you  shall  take,  the  offender  shall  be  severely 
punished. 

Ninth.  You  shall,  by  all  convenient  opportunities,  send  to 
the  Board  of  Admiralty,  or  secretary  of  marine,  written  ac- 
counts of  the  captures  you  shall  make,  with  the  numbers  and 
names  of  the  captives,  and  intelligence  of  what  may  occur,  or 
be  discovered,  concerning  the  designs  of  the  enemy,  and  the 
destinations,  motions,  and  operations  of  their  fleets  and  ar- 
mies. 

Tenth.  One  third  at  least  of  your  whole  company  shall  be 
landsmen. 

Eleventh.  You  shall  not  ransom  or  discharge  any  prisoners 
or  captives,  but  you  are  to  take  the  utmost  care  to  bring  them 
into  port ;  and  if,  from  necessity,  you  shall  be  obliged  to  dis- 
miss any  prisoners  at  sea,  you  shall,  oa  your  return  from  your 
cruise,  make  report  thereof,  on  oath,  to  the  judge  of  the  Ad- 
miralty of  the  State  to  which  you  belong,  or  in  which  you 
arrive,  within  twenty  days  after  your  arrival,  with  your  reasons 
for  such  dismission  ;  and  you  are  to  deliver  at  your  expense, 
or  at  the  expense  of  your  owners,  the  prisoners  you  shall 
bring  into  port,  to  a  commissary  of  prisoners  nearest  the  place 
of  their  landing,  or  into  the  nearest  county  jail. 

Twelfth.  You  shall  observe  all  such  further  instructions  as 
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shall  hereafter  be  given  by  the  United  States  in  Congress  at* 
gambled,  when  you  shall  have  notice  thereof. 

Thirteenth.  If  you  shall  do  any  thing  contrary  to  these  in- 
structions, or  to  others  hereafter  to  be  given,  or  willingly  suf- 
fer such  thing  to  be  done,  you  shall  not  only  forfeit  your  com- 
mission, and  be  liable  to  an  action  for  breach  of  the  condition 
of  your  bond,  but  be  responsible  to  the  party  grieved,  for  da- 
mages sustained  by  such  malversation. 

Ordered,  that  the  Board  of  Admiralty  report,  as  soon  as  may. 
be,  proper  regulations  for  the  conducting  and  governing  the 
vessels  of  war  of  the  United  States,  and  other  armed 


Jin  Ordinance,  ascertaining  what  captures  on  water   shall  be 

lawful. 

In  pursuance  of  the  powers  delegated  by  the  confederation, 
in  cases  of  capture  on  water  : 

Whatcaptnret  Be  it  ordained,  by  the  United  States  in  Congress  assembled, 
that  from  and  after  the  first  day  of  February  next,  all  resolu- 
tions and  ordinances  of  Congress  relating  to  captures  or  recap* 
hires  on  water,  and  coming  within  the  purview  of  this  ordi- 
nance, except  as  is  hereinafter  excepted,  shall  be  null  and 
void  ;  but  questions  of  this  nature  arising  before,  or  which 
shall  be  undetermined  at  that  day,  shall  be  determined  at  any 
time  during  the  war  with  Great  Britain,  according  to  them,  in 
the  same  manner  as  if  this  ordinance  had  never  been  made. 

It  shall  be  lawful  to  capture,  and  to  obtain  condemnation  of 
the  property  hereinafter  enumerated,  if  found  below  high- 
water  mark  ;  that  is  to  say, 

Enemy's  res-  All  ships  and  other  vessels,  of  whatsoever  size  or  denomina- 
tion,  belonging  to  an  enemy  of  the  United  States,  with  their 
rigging,  tackle,  apparel,  and  furniture. 

Enemy's  goods       All  goods,  wares,  and  merchandises  belonging  to  an  enemy, 

found  on  Board         i  /•        j  i_         _i     /•         i_  •  *i_  «/-•_ 

an  enemy's       and  found  on  board  ot  a  snip  or  other  vessel  oi  such  enemy. 
Contraband  ^  contraband  goods,  wares,  and  merchandises,  to  whatever 

goods  in  neu-  nation  belonging,  although  found  in  a  neutral  bottom,  if  destin- 

crai       vessels* 

All  other  goods  ed  for  the  use  of  an  enemy  :  but  the  goods,  wares,  and  mer- 

in  such  vessels,  *  ** 

tree. 
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ehandises  belonging  to  an  enemy,  contraband  goofe,  and  goods 
destined  to  a  blockaded,  invested,  or  beseiged  port,  being  al- 
ways excepted,  found  in  a  vessel  belonging  to  a  foreign  nation, 
other  than  an  enemy,  shall,  in  no  case,  be  subject  to  coodeaJ- 
nation: 

Provided,  nevertheless,  that  from  and  after  the  first  day  of 
March,  in  the  year  one  thousand  seven  hundred  and  eighty-two,; 
all  goods,  wares,  and  merchandises,  of  the  growth,  produce,  or 
manufacture  of  Great  Britain,  or  of  any  territory  depending 
thereon,  if  found  within  three  leagues  of  the  coasts,  and  des- 
tined to  any  port  or  place  of  the  United  States,  in  any  ship  or 
vessel  belonging  to  the  citizens  of  the  said  States,  or  the  sub- 
jects of  any  v  neutral  power,  shall  be  liable  to  capture  and  con- 
demnation, unless  the  same  shall  have  been  previously  captur- 
ed from  the  enemy  and  condemned,  or  in  consequence  of  cap- 
ture, may  be  proceeding  to  some  port  or  place  not  in  the 
power  of  the  said  enemy,  for  trial  and  condemnation. 

All  ships  or  other  vessels,  goods,  wares,  and  merchandises, 
belonging  to  any  power,  or  the  subjects  of  any  power  against 
which  letters  of  marque  or  reprisal  shall  have  issued. 

All  ships  or  other  vessels,  with  their  rigging,  tackle,  apparel,  Ships  and  car. 
and  furniture,  and  with  their  cargoes,  to  whatsoever  nation  be-  ^blockaded 
longing,  destined  to  any  port  or  place,  invested,  beseiged,  or  por ' 
blockaded,  by  a  sufficient  force  belonging  to,  in  the  service  of,  Definition  of 

.  blockade. 

or  co-operating  with  the  United  States,  so  effectually  as  that 
one  cannot  attempt  to  enter  into  such  port  or  place  without 
evident  danger. 
All  ships  or  other  vessels,  with  their  rigging,  tackle,  apparel,  Goodi  of  pi* 

fl*tt  f  ASl 

and  furniture,  and  with  their  cargoes,  found  in  the  possession 
of  pirates. 
The  goods,  wares,  and  merchandises,  to  be  adjudged  contra-  Definition  of 

contraband. 

band,  are  the  following,  that  is  to  say  :  cannons,  mortars,  fire* 
arms,  pistols,  bombs,  grenadoes,  bullets,  bolls,  fuses,  flints, 
matches,  powder,  saltpetre,  sulphur,  carcasses,  pikes,  swords, 
belts,  pouches,  cartouch-boxes,  saddles  and  bridles,  in  any 
quantity  beyond  what  may  be  necessary  for  the  ship's  provi- 
sion, and  may  properly  appertain  to,  and  be  adjudged  necessary 
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for,  every  man  of  the  ship's  crew,  or  for  each  passenger.  If 
it  shall  manifestly  appear,  that  of  any  entire  thing  of  which  di- 
vision cannot  be  made  without  injury  to  its  value,  a  subject  of 
the  enemy,  and  a  citizen  or  a  subject  of  a  foreign  power,  not 
being  an  enemy,  are  joint  holders,  the  whole  shall  be  condemn- 
ed and  sold  for  gold  or  silver,  the  proper  proportion  of  the 
net  proceeds  of  which  shall  be  deposited  in  the  treasury  of  the 
State  in  which  the  sale  shall  be,  to  be  paid  to  the  order  of  such 
citizen,  or  the  subject  of  such  foreign  power. 

If  such  division  can  be  accomplished,  but  neither  the  citizen, 
nor  the  subject  of  a  foreign  power,  nor  his  agent,  shall  require 
specific  restitution  of  his  property,  there  shall  be  a  sale  in  the 
same  manner  as  if  the  property  were  indivisible.  But  if,  in 
such  case,  a  requisition  be  made  to  this  effect,  the  due  propor- 
tion shall  be  specifically  restored. 
Recapture!  Where  property  shall  have  been  originally  captured  on  land 

T^'  from  a  State,  or  a  citizen  of  the  United  States,  and  shall  be  re* 
captured  below  high  water  mark  by  another  citizen  thereof, 
restitution  shall  be  made  to  the  former  owner,  upon  the  pay* 
merit  of  a  reasonable  salvage,  not  exceeding  one-fourth  part  of 
the  value  ;  no  regard  being  had  to  the  time  of  possession  by 
the  enemy. 

In  all  cases  of  recapture  by  an  armed  vessel,  fitted  out  at 
tbe  expense  of  the  United  States,  of  a  vessel,  or  other  effects, 
belonging  to  a  citizen,  the  Court  shall  adjudge  the  proportion 
which  would  be  due  to  the  United  States,  to  be  remitted  to 
such  citizen,  no  regard  being  had  to  the  time  of  possession  by 
the  enemy. 

On  the  recapture  by  a  citizen,  of  any  negro,  mulatto,  Indian, 
or  other  person,  from  whom  labour  or  service  is  lawfully 
claimed  by  a  State,  or  a  citizen  of  a  State,  specific  restitution 
shall  be  adjudged  to  the  claimant,  whether  the  original  capture 
shall  have  been  made  on  land  or  water,  and  without  regard  to 
the  time  of  possession  by  the  enemy,  a  reasonable  salvage  be- 
ing paid  by  the  claimant  to  the  recaptor,  not  exceeding  one- 
fourth  of  the  value  of  such  labour  or  service,  to  be  estimated 
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•cording  to  the  laws  of  the  State  under  which  the  claim  shall 
Ptmade. 

pttnt  if  the  service  of  such  negro,  mulatto,  Indian,  or  other 
captured  below  high  water  mark,  shall  not  be  legally 
within  a  year  and  a  day  from  the  sentence  of  the 
t,  he  shall  be  set  at  liberty. 

all  other  cases  of  recapture,  restitution  shall  be  made  to 

owner,  upon  payment  of  one-third  part  of  the  true  value 

^alrage,  if  the  property  shall  have  been  retaken  in  less  than 

-four  hours  after  the  capture.    But  if  it  shall  not  have 

retaken  until  the  expiration  of  twenty-four  hours  after 

capture,  restitution  shall  not  be  made  of  any  part. 

lea  those  who  are  duly  authorized  to  make  captures  by  Captures    by 
commission,  captures  of  the  property  of  an  enemy  shall  aioned  captor* 
judged  lawful  when  made  : 
lit  By  a  private  vessel  not  having  such  commission,  satis- 
proof  being  produced  that  they  were  made  in  pursuing 
course  of  her  voyage,  and  repelling  a  previous  attack  from 
enemy. 

PttL  By  any  body  or  detachment  of  regular  soldiers. 
0ML  By  inhabitants  of  the  country,  if  made  within  cannon 
tot  of  the  shore. 

4fb.  By  an  armed  vessel  sailing  under  a  commission  of  his 
wm  Christian  Majesty. 

fl*Mh*  By  the  crews  of  British  vessels,  while  captures  of  this 
•H  sore  licensed  by  the  British. 

*  Recaptures  shall  be  made  by  no  other  persons  than  those  au- 
fcofigod  to  make  captures,  except  the  crews  of  vessels  re- 


*  The  destruction  of  papers,  or  the  possession  of  double  pa-  Spoliation    of 
Mm  by  any  captured  vessel,  shall  be  considered  as  evidence  Story' 
Precondemnation,  unless  good  cause  be  shown  to  the  con- 

nury* 

From  and  after  the  first  day  of  February,  which  shall  be  in 
bo  year  of  our  Lord  one  thousand  seven  hundred  and  eighty- 
»o,  any  letters  of  passport  or  safe  conduct,  granted  before  the 
7th  of  March  last,  under  the  authority  of  Congress,  to  any 
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person  whatsoever,  for  removal  of  property  from  a  place  be- 
yond sea  within  the  dominions  or  possessions  of  the  British 
king,  shall  he  void. 
Distribution  of      Upon  the  capture  of  a  vessel  commissioned  as  a  man  of  war 
prizes.  or  pr£va^eer>  Dy  aDy  0f  ^e  vessels  of  war  of  the  United  Stales 

of  America,  the  whole  of  the  property  condemned  shall  be  ad- 
judged to  fbe  captors,  to  he  divided  in  the  following  manner, 
(saving  to  nil  persons  who  shall  lose  a  limb  in  any  engagement, 
or  shall  he  otherwise  disabled  in  the  service  of  the  United 
States,  every  benefit  accruing  to  them  under  the  resolutions  of 
Congress  of  the  23th  day  of  November,  one  thousand. seven 
hundred  and  seventy-fire,)  that  is  to  say  : 

To  the  commander  in  chief  of  the  navy  of  the  United  States, 
shall  be  allotted  one  twentieth  part  of  all  prizes  taken  by  aa 
armed  vessel  or  vessels  under  his  orders  and  conunanJ  ;  when 
there  shall  be  no  such  commander  in  chief,  the  on$  twentieth 
part  allotted  to  him  shall  be  paid  into  the  treasury  of  the  Uni- 
ted States. 

To  the  captain  of  any  single  armed  vessel,  two  twentieth 
parts ;  but  if  more  ships  or  vessels  be  in  company  when  a  prize 
is  taken,  then  the  two  twentieth  parts  shall  be  divided  equally 
among  all  the  captains. 

To  the  captains  of  marines,  lieutenants,  and  masters,  three 
twentieth  parts  of  all  prizes  taken  when  they  are  in  company, 
to  be  divided  equally  among  them. 

To  the  lieutenants  of  marines,  surgeons,  chaplains,  pursers, 
boatswains,  gunners,  carpenters,  master's  mates,  and  the  secre- 
tary of  the  fleet,  two  twentieth  parts,  and  one  half  of  one 
twentieth  part,  to  be  divided  equally  among  them. 

To  the  following  petty  warrant  officers,  viz  :  midshipmen, 
(allowing  for  each  ship  six,  for  each  brig  four,  and  for  each 
sloop  two,)  captain's  clerks,  surgeon's  mates,  stewards,  sail- 
makers,  cooper's,  armourers,  ^  allowing  for  each  vessel  one  of 
each  only,)  boatswain's  mates,  gunner's  mates,  carpenter's 
mates,  (allowing  for  each  vessel  two  of  each,)  cooks,  cock- 
swains, (allowing  for  each  vessel  one  of  each,)  Serjeants  .of 
marines,  (allowing  two  for  each  ship,  and  one  for  each  brig  and 
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sloop,)  three  twentieth  parti,  to  he  divided  equally  among  them  : 
and  when  a  prize  is  taken  by  any  vessel,  on  board,  or  in  com- 
pany of  which  the  commander  in  chief  is,  then  the  commander 
in  chief's  cook,  or  cockswain,  shall  be  added  to  the  petty  war- 
rant officers,  and  share  equally  with  them. 

The  remaining  eight  twentieth  parts,  and  half  of  the  one 
twentieth  part,  shall  be  divided  among  the  rest  of  the  vessels' 
Company  or  companies,  as  it  may  happen,  share  and  share 
alike. 

No  officer  nor  mqn,  shall  have  any  share  but  such  as  are  ac- 
tually on  board  their  several  vessels  when  any  prize  or  prizes, 
shall  be  taken,  excepting  only  such  as  may  have  been  ordered, 
on  board  any  other  prizes,  before  taken,  or  sent  away  by  his  or 
their  commanding  officers. 

Upon  the  captureof  any  vessel,  if  made  by  a  vessel  of  war  be- 
longing to  the  United  States,  one  half  of  the  property  condemned 
shall  be  decreed  to  tbe  United  States,  and  th$  other  half  to 
the  captors,  to  be  divided  as  aforesaid  ;  if  by  a  private  vessel 
not  having  a  commission,  the  whple  shall  be  decreed  to  the 
captors ;  if  by  any  body,  or  detachment  of  regular  or  other 
troops  in  the  service  of  the  United  States,  the  whole  shall  be 
adjudged  to  the  captors,  to  be  divided  in  proportion  to  the  pay 
in  the  line  of  the  army  ;  if  by  inhabitants  of  the  country,  being 
in  arms,  the  whole  shall  be  adjudged  to  the  captors,  to  be  di- 
vided equally  among  them :  provided,  that  if  any  such  inhabi- 
tant shall  be  wounded  in  making  the  capture,  he  shall  be  en- 
titled to  two  shares,  and  if  killed,  his  legal  representatives  shall 
he  entitled  to  four  shares  ;  if  by  the  crews  of  British  vessels, 
the  whole  shall  be  adjudged  to  the  captors,  to  be  divided  at  the 
discretion  of  the  Court 

On  recapture  by  an  armed  vessel  belonging  to  (he  United 
States,  of  a  vessel  under  the  protection  of  a  vessel  belonging 
to  the  enemy,  commissioned  as  a  man  of  war  or  privateer,  or 

# 

where  the  vessel  retaken  is  equipped  in  a  warlike  manner,  tbe 
proportion  to  be  withdrawn  from  the  original  owner  shall  be 
divided,  as  in  tbe  case  of  a  capture  of  an  enemy's  vessel  com- 
missioned as  a  man  of  war  or  privateer. 


•he  encin* . 


ltd 

true  value  thereof, 
captors. 

And  it  is  hereby 
bitants  of  these  l*i 
enjoined  and  requ. 
pondence,  ordeali 
king  of  Great  B. 
States,  as  they  wi 
executives  of  tin 
the  most  vigilant 
pressing  such  ii 
bringing  the   ai 
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And  in  order 
ble  pretence  f 
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by  the  Congr 
inhabitants  tl 
the  removal 
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'      r(-*  rf  America,  except  sacb  as  are  « 
'^ntand  good,  or  soldiers  to  the  cmw* 

\7+  mat  or  capture  any  effects  bekwas 

*^Uttjgcfmt  powers  on  board  ceotnd  ies- 
"*j>>if  foods  ;  and  you  are  careful  ly  --?  :•> 

^V^rnd,  is  confined  to  tbo*e  ir-.«f 
^declared  to  be  such  in  the  treaTy  of  mn 

.^tfth  day  of  February,  one  thaus-aac  *rr« 
^eabt.  between  these  United  ?w»  a* 

*****'  Mmel*  *rmi'  «re>1  rJI** bW!l1* 

^  alber  things  belonging  to  tbea.  ana.ai 
„  a^ihrn,  pikes,  swords,  lances.  spear>  i*r 
^^  greaadoes,  salt  petre,  mus*ei*.  mass.*: 
^r*-  breastplates,  coats  of  msul.  n*  =* 
-i^pcr  for  arming  soldiers,  mus-fcet  rsss. 
ieir  faioiture,  and  all  other  warhki  insn-- 

hfl«  «D  such  ships  and  vessels  a*  y  oc  ***** 

«**  tftjeir  gons,  rigging,  tackle.  »pw*.  ani 

j0t  to  judgment,  in  any  of  ibt  C  mrs  «c 

*  ate,  or  hereafter  may  be.  es-.^'Ia:-^  c 

States,  in  any  Court  auth..n?t:  :;  lit-  »*• 

or  aay  other  power  in  albas:  t  ».:x  "**•=•* 

ie  cognizance  of  captures  aii-3  s*  -:.---  sm«  ■• 

-.edTCSfels  of  these  Stales.  ax.i  -:  .-li-r-n-V 

thereon. 

.end  the  master  or  pilot-  ti-f  :•«  •'  n*  ^ 

f  tbe  company,  of  eveiy  A  :  :•:  '•*■?-*    :? 

•hip  or  TCieclf  as  soon  after  iae  rar.s"s  & 

e  judge  or  judges  of  such  Crur:  ^  ^  :-"•*• 

fltfli,  and  make  answer  10  *  jli  —«■-""•$*■ 

I,  touching  ihe  interes:  n-  '•'  «*" 

lading ;  and  at  the  >«ni*  :«  ?* 

red.  to  the  jadr*  wr  .' 

bills  of  ladinr.   si 

found  as  imarc. 


1  aid  papers  by  the  affidavit  of  yourself,  or  of  some 
rson  present  at  the  capture,  to  be  produced  as  they 
eived,  without  fraud,  addition,  subduction,  or  embez- 

nth.  You  shall  keep  and  preserve  every  ship  or  vessel, 
>rgo,  by  you  taken,  until  they  shall,  by  sentence  of  a 
i  properly  authorized,  be  adjudged  lawful  prize,  or  ac- 
id ;  not  selling,  spoiling,  wasting,  or  diminishing  the  same, 
reaking  the  bulk  thereof,  nor  suffering  any  such  thing  to 
ne. 
ighth.  If  any  of  your  officers  or  crew  shall,  in  cold  blood, 
<  or  maim,  or  by  torture,  or  otherwise,  cruelly,  inhumanly, 
i  contrary  to  common  usage,  and  the  practice  of  civilized 
lions  in  war,  treat  any  person  or  persons  surprised  in  the 
iip  or  vessel  you  shall  take,  the  offender  shall  be  severely 

Ninth.  You  shall,  by  all  convenient  opportunities,  send  to 
he  Board  of  Admiralty,  or  secretary  of  marine,  written  ac- 
>unts  of  the  captures  you  shall  make,  with  the  numbers  and 

names  of  the  captives,  and  intelligence  of  what  may  occur,  or 
e  discovered,  concerning  the  designs  of  the  enemy,  and  the 

destinations,   motions,    and  operations  of  their  fleet!  and  ar- 


Tenth.  One  third  at  least  of  your  whole  company  shall  be 


Eleventh.  Yon  shall  not  ransom  or  discharge  any  prisoners 
or  captives,  but  you  are  to  take  (he  utmost  care  to  bring  them 
into  port ;  and  if,  from  necessity,  you  shall  be  obliged  to  dis- 
miss any  prisoners  at  sea,  yon  shall,  on  your  return  from  your 
cruise,  make  report  thereof,  on  oath,  to  the  judge  of  the  Ad- 
miralty of  the  State  to  which  yon  belong,  or  in  which  you 
arrive,  within  twenty  days  after  your  arrival,  with  your  reasons 
n  ;  and  you  are  to  deliver  at  your  expense, 
expense  of  your  owners,  the  prisoners  yon  shall 
o  a  commissary  of  prisoners  nearest  the  place 
a  the  nearest  county  jail. 
'>■■:■.!■  all  such  further  instructions  ai 
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An  Ordinance  for  further  amending  the  Ordinance,  tecerteummg 
what  captures  an  teater  ehall  be  Unfed. 

Whereas  divers  ships  or  vessels  belonging  to  the  citizens  of 
several  of  these  United  States,  may  have  sailed  on  voyages  to 
Europe,  before  the  publication  of  the  ordinance,  entitled,  "  Ad 
Ordinance  ascertaining  what  captures  on  water  shall  be  lawful," 
where  they,  as  well  as  vessels  belonging  to  the  subjects  of 
neutral  powers,  may  have  laden  and  taken  on  board,  k>  pro- 
miscuous cargoes,  goods,  wares,  and  merchandises,  of  the 
growth,  product,  or  manufacture  of  Great  Britain,  or  of  seme 
of  the  dominions  or  territories  thereon  depending,  without  my 
knowledge  of  the  said  ordinance,  and  may  not  be  able  to  arrive 
ia  any  of  the  ports  of  these  States,  on  or  before  the  first  day 
of  March  next,  whereby  the  said  goods  may  become  liable  to 
eapture  and  condemnation  : 

For  remedy  whereof,  it  is  hereby  ordained  by  the  United 
States  k>  Congress  assembled,  that  no  ship  or  other  vessel, 
which  shall  have  sailed  from  any  port  or  place  ia  Europe,  not 
belonging  to  the  king  of  Great  Britain,  on  or  before  the  tenth 
day  of  April  next,  for  any  port  or  place  within  the  United 
States,  not  in  possession  of  the  enemy,  shall  be  liable  to  capture 
or  molestation,  merely  for  having  on  board  goods,  wares,  or 
other  merchandises,  of  the  growth,  product,  or  manufacture  of 
Great  Britain,  or  of  any  territory  depending  thereon. 

And  it  is  hereby  further  ordained,  that  where  vessels,  their 
cargoes,  or  any  part  thereof,  belonging  to  any  citizen  of  these 
United  States,  sailing,  or  being  within  the  body  of  a  county,  or 
within  any  river  or  arm  of  the  sea,  or  withiu  cannon  shot  of  the 
shore  of  any  of  these  States,  and  laden  with  the  produce  of  the 
country,  and  destined  for  a  port  or  place  within  these  States, 
not  in  possession  of  the  enemy,  shall  be  captured  by  the  enemy, 
and  shall  be  recaptured  below  high  water  mark  by  another 
citizen  thereof,  restitution  shall  be  made  to  the  former  owner, 
upon  the  payment  of  a  reasonable  salvage,  not  exceeding  one 
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fourth  part  of  the  value,,  no  regard  being  had  to  the  time 
of  possession  of  the  enemy. 

And  be  it  farther  ordained,  that  so  nvich  of  the  aforesaid 
ordinance  as  comes  within  the  purview  of  this,  be,  and  hereby 
is  repealed. 

Done  by  the  United  States  in  Congress  assembled,  &c.  &c« 

An  Ordinance  for  the  better  distribution  of  prizes  in  certain  eases. 

Be  it  ordained  by  the  United  States  in  Congress  assembled,  Distribntiqi  tf 

prizes.  ^ 

that  so  much  of  the  ordinance,  entitled,  "  An  Ordinance  ascer- 
taining what  captures  on  water  shall  be  lawful,'9  as  ordains  that 
upon  the  capture  of  a  vessel  commissioned  as  a  man  of  war,  or 
a  privateer,  by  any  of  the  vessels  of  war  of  the  United  State* 
of  America,  the  whole  of  the  property  condemned  shall  be 
adjadged  to  the  captors,  be,  and  the  same  is  hereby  repealed ; 
and  that,  in  all  such  cases  of  capture,  the  whole  of  the  pro- 
perty condemned  shall  be  adjudged  to  the  use  of  the  captors, 
if  the  vessel  taken  shall  be  of  equal  or  superior  force  to  the 
vessel  making  the  capture  ;,  if  otherwise,  one  half  only  shall  be 
adjudged  to  the  captors,  arid  the  other  half  to  the  use  of  the 
United  States,  and  shall,  after  condemnation,  be  so  appropria- 
ted, unless  the  United  States  in  Congress  assembled,  in  reward 
of  distinguished  valour  and  exertion,  shall  otherwise  specially 
direct. 

And  be  it  further  ordained  by  the  authority  aforesaid,  that  Bounty  fer 
the  resolution  of  the  16(h  day  of  November,  1776,  giving  to  £5^  ^iSS". 
the  commanders,  officers,  and  men  of  the  ships  or  vessels  of  ^ 
war,  a  bounty  for  every  cannon,  and  for  every  man  belonging 
to  British  ships  or  vessels  of  war  captured  by  them,  be,  and 
the  same  is  hereby  repealed. 

Done  by  the  United  States  in  Congress  assembled,  &c.  be? 

BRITISH   STATUTES  AND  PRIZE  INSTRUCTIONS. 

With  regard  to  the  issuing  of  letters  of  marque,  the  lord  CobobMok^ 
high  admiral  of  Great  Britain,  or  the  commissioners  appointed 

R 
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for  executing  that  office,  or  any  three  or  such  commissioner*, 
or  any  persons  by  them  empowered  or  appointed,  ihall,  at  the 
request  of  any  duly  qualified  owner  or  owners  of  any  ship  or 
▼easel  duly  registered,  according  to  the  directions  of  the  acts 
passed  in  the  26tb  and  34th  years  of  Geo.  3.*  (provided  such 
owner  or  owners  give  the  bail  or  security  hereafter  specified,) 
cause  to  be  issued  in  the  usual  manner,  one  or  more  commis- 
sions, or  letters  of  marque  and  reprisal,  to  any  person  or  per- 
sons nominated  by  such  owner  to  be  commander,  or  (in  case  of 
death,  successively)  commanders,  of  such  ship  or  vessel  ;  for 
the  attacking,  surprising,  seizing,  and  taking,  by  and  with  such 
vessel,  or  with  the  crew  thereof,  any*  f>lace  or  fortress  upon 
the  land,  or  any  ship  or  vessel,  arms,  ammunition,  stores  of 
war,  goods  or  merchandise,  belonging  to,  or  possessed  by,  any 
of  his  Majesty's  enemies,  in  any  sea,  creek,  haven,  or  river.f 

All  persons  applying  for  such  commissions,   or  letters  of 
marque,  must  make  their  application  in  writing,  subscribed  with 
their  hands,  to  the  high  admiral,  or  other  persons  thus  empow- 
ered, or  to  the  lieutenant  or  judge  of  the  high  Court  of  Admi- 
ralty, or  to  his  surrogate,  and  such  application  must  set  forth 
"  a  particular,  true,  and  exact  description  of  the  ship  or  vessel 
for  which  such  commission,  or  letter  of  marque  and  reprisal, 
is  requested,  specifying  the  name  and  burthen  of  such  ship  or 
vessel,  what  sort  of  built  she  is,  and  the  number  and  nature  of 
the  guns,  and  what  other  warlike  furniture  and  ammunition  are 
on  board  the  same,  to  what  place  the  ship  belongs,  and  the  name 
or  names  of  the  principal  owner  or  owners  of  such  ship  or  vessel, 
and  the  number  of  men  intended  to  be  put  on  board  the  same. J 

•  20  Geo.  3  c.  60.  34  G.  3.  c.  68. 

f  13  G.  2.  t.  4.  sect  2.  33  G.  3.  c.  66.  sect.  9.  43  0. 3.  c.  160.  text.  7. 

%  By  the  13  Geo.  2.  c.  3.  privateers  (and  also  trading  mentis)  are  allowed  (o 
man  their  ships  with  foreign  teamen,  provided  they  do  not  exceed  three-fourths  of 
the  ship's  company.  This  statute  also  confers  all  the  privileges  of  British  sub- 
jects upon  such  seamen  after  two  years  service  during  war ;  excepting  that  no 
one  can  be  a  member  of  the  privy  council,  or  of  parliament,  hold  any  office  or 
place  of  trust,  or  have  any  grant  of  lands,  tenements,  or  hereditaments  from  the 
crown,  either  to  himself,  or  any  person  or  persons  in  trust  for  him.  The  duration 
of  this  act  is  unlimited ;  though  several  temporary  statutes  (28  Geo.  2.  c.  16. 
19  Geo.  3.  c.  14.  33  Geo.  &  c.  26.)  have  subsequently  allowed  the  same  privileges 
during  war.    A  late  statute,  however,  requires  three  years  service* 
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(all  which  particulars  mast  be  inserted  in  every  commission,  or 
letters  of  marque,)  for  what  time  they  are  victualled ;"  and 
"  also  the  names  of  the  commanders  and  officers."* 

Farther,  every  commander  of  a  private  ship  or  vessel  of 
war,  for  which  such  commission  or  letters  of  marque  shall  be 
granted,  must  produce  the  same  to  the  collector,  customer,  or 
searcher,  for  the  time  being,  of  his  Majesty's  customs,  residing 
at,  or  belonging  to  the  port,  whence  such  ship  shall  be  first 
fitted  out,  or  to  their  lawful  deputies.  And  such  collector, 
Customer,  etc.  shall,  without  jet  or  reward,  and  an  early  at 
may  be,  inspect  and  examine  the  said  vessel,  in  order  to 
ascertain  her  built  and  burthen,  the  number  of  men,  to- 
gether with  the  number  and  nature  of  the  guns  on  board; 
If,  after  examination,  such  vessel  appear  to  be  of  such  built' 
and  burthen,  and  to  be  manned  and  armed  according  to 
the  tenor  of  the  description  inserted  in  the  commission 
or  letter  of  marque ;  or  if  she  be  of  greater  force  or  burthen 
than  is  therein  specified  ;  in  such  case,  the  collector,  &c.  or 
his  or  their  deputies,  shall,  immediately,  upon  the  request  of 
the  commander  of  such  ship  or  vessel,  give  him,  gratis,  a  cer- 
tificate thereof  in  writing,  under  his  or  their  hand  or  hands  ; 
and  such  certificate  shall  be  deemed  a  necessary  clearance  be- 
fore the  vessel  or  letter  of  marque,  thus  commissioned,  shaU 
be  permitted  to  sail  from  that  port.f  The  same  statute  likewise 
declares,  that  in  case  any  commander  proceed  out  of  port  upon 
a  cruize,  without  such  certificate  of  clearance,  or  with  a  force 
inferior  to  that  specified  in  the  commission  or  letter  of  marque, 
the  latter  shall  be  absolutely  null  and  void ;  the  commander 
thus  offending  shall  be  subject  to  the  penalty  of  1000/.  reco- 
verable with  full  costs  of  suit  by  any  person,  and  shall  also  be 


•  33  Geo.  3.  c  66.  s.  15.  43  Geo.  3.  c.  160.  s.  13.  Instructions  for  Letters  qf 
Marqut,  tfc  against  the  goods  of  the  French  and  Batavian  Republics.  Art  tf. 
Previously  to  taking  out  letters  of  marque,  the  owners  of  all  the  vessels,  for  which 
such  letters  shall  be  granted,  must  Dominate  and  register  in  the  Court  a  proctor, 
exercent  in  the  Court  of  Appeal,  in  case  any  appeal  should  he  iostitnted  from  the 
decisions  of  the  Court  below.    41  Geo.  3.  c.  96.  s. -10. 

*  33  GeoA3.  c.  66.  s.  15.    f3  Geo.  3.  c.  166.  s.  J3« 
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imprisoned  for  such  space  of  time  as  the  court  shall  direct.  Ml 
exceeding  one  year  for  any  one  offence.* 
Bmil  to  be  giv-      Previously,  however,  to  obtaining  letters  of  marque,  bail 
ingofcommi*  must  be  given  with  sureties,  before  the  lieutenant  and  judge  of 
•kmm.  ^e  ^k  Court  of  Admiralty,  or  his  surrogate,  in  the  sun  of 

three  thousand  pounds  sterling,  if  the  ship  carry  more  than  oae 
hundred  and  fifty  men  ;  and  if  she  carry  a  lest  number,  in  the 
sum  of  fifteen  hundred  pounds  sterling.!  Farther,  such  sore* 
ties  must,  prior  to  their  being  bound,  severally  make  oath  be- 
fore the  judge  of  the  said  Court  of  Admiralty  of  England,  or 
judge  of  any  other  Court  of  Admiralty  in  any  other  of  his 
Majesty's  dominions,  or  his  or  their  surrogates,  that  they  an 
respectively  worth  more  than  the  sum  for  which  they  are  to 
be  bound,  over  and  above  all  their  just  debts.  And  in  order 
to  prevent  frauds,  the  marshal  of  the  Admiralty  Court  is  en- 
joined  to  make  diligent  inquiry  into  the  sufficiency  of  each  bail 
and  security  ;  and  to  make  his  report  accordingly  to  the  judfce 
or  his  surrogate,  before  any  commission  or  letter  of  marque 
ean  be  granted.^  ^f 

Judges,  adro«  No  judge  of  any  Vice-admiralty  Court,  established  in  the 
proc'tora,  in  West  Indian  or  American  colonies,  can,  either  directly  or  in* 
Admiralty? not  directly,  have  any  share  or  interest  whatever,  in  any  privateer 
edb?nCOpriva^  or  ^etter  °f  marque. §  Nor  can  any  judge,  advocate,  marshal, 
t*^r**  proctor,  or  any  other  officer  of  any  Admiralty  or  Vice-admiralty 

Court,  either  in  England,  or  in  the  colonies,  possess  any  such 
interest,  on  pain  of  forfeiting  bis  employment,  and  also  the  sum 
of  five  hundred  pounds  to  the  use  of  his  Majesty  ;  being  con- 
victed of  every  such  offence  in  any  Court  of  Record  in  Great 
Britain,  or  at  any  general  session  of  the  peace  in  any  of  the 
American  colonies.  And  all  advocates  or  proctors,  thus  offend- 
ing, are  for  ever  disqualified  and  incapacitated  from  practising 
their  profession. 
Commiisionj,        Letters  of  marque  are  revocable,  either  by  violating  the 

bow    rcvoca-  *  #  ° 


We, 


*  33  Geo.  3.  c.  60.  s.  15.    43  Geo.  3.  c.  ICO.  s.  13. 
f  "  Instructions  for  letters  of  marque,"  Ac.    Art.  15 
t  43  Geo.  3.  c.  160.  s.  12. 
»  41  Ceo.  3.  c.  96.  s.  17. 
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revenue  laws,  or  by  the  lord  high  admiral.  In  the  former  case, 
if  the  owner  or  owners,  commander,  master,  or  other  persons 
baying  the  command  of  the  letter  of  marque,  or  privateer,  be 
guilty  of  any  offence  contrary  to  any  acts  now  in  force,  or  which 
any  hereafter  be  enacted,  for  the  protection  of  the  customs  or 
excise,  or  for  the  prevention  of  smuggling,  such  persons  shall 
forfeit  their  commission,  independently  of  the  other  penalties 
or  forfeitures  incurred  by  reason  of  such  offence.*- 

Where,  however-,  the  lord  high  admiral,  or  any  three  or 
more  of  the  commissioners  for  executing  that  office,  may  deem  it 
expedient  to  revoke  any  letters  of  marque,  by  any  order  or  orders 
in  writing,  under  his  or  their  hand  or  hands,  the  secretary  of 
the  admiralty  is  required  to  transmit,  as  early  as  possible  after 
such  revocation,  a  notice  in  writing  to  the  owner  or  owners  ql 
the  vessel  named  or  described  in  such  order,  or  to  his  or  their 
agent  or  agents,  surety  or  sureties,  or  some  or  one  of  them.  In 
case  the  ship  be  in  the  Channel,  the  order  of  revocation  shall 
be  effectual  to  supersede  and  annul  the  commission  or  letter  of 
marque,  at  the  expiration  of  twenty  days  after  such  notice  has 
been  given,  or  sooner  if  the  notice  be  actually  given  in  writing 
by  the  secretary  of  the  admiralty  to  the  captain  or  commander 
of  such  vessel  If  she  be  in  the  North  Seas,  the  commission 
becomes  void  at  the  end  of  thirty  days.  Six  weeks  are  allow- 
ed before  the  order  takes  effect,  in  case  the  ship  be  to  the 
south  of  Cape  Finisterre,  or  in  the  Mediterranean ;  three 
months,  if  she  be  in  North  America  or  the  West  Indies  ;  and 
if  in  the  East  Indies,  six  months,  after  such  notice  is  given. 
Complaint  of  such  revocation  may  be  made  to  his  Majesty  in 
council  by  any  commander,  owner,  agent,  or  surety,  within 
thirty  days  after  notice  of  revocation  has  been  given  by  the 
secretary  of  the  admiralty.  His  Majesty's  determination  in 
council,  respecting  such  complaint,  is  final ;  but  in  case  the 
order  of  revocation  be  superseded,  the  commission  or  letter  of 
marque  shall  be  deemed  to  have  continued  in  force ;  and  all 
prizes  taken  by  virtue  thereof  shall  belong  to  the  owners  and 

*  £B  Get.  3,  c.  88.  8.  D     48  Geo.  9*  c.  !$.  t.  lfl> 
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captors,  in  the  satae  manner  as  if  no  inch  order  of  relo- 
cation had  been  made.  Bat  no  person  is  liable  (before  be  shall 
have  received  personal  notice  of  snch  order)  to  be  punished 
for  doing  any  lawful  matter  or  thing,  which  he  might  hare  dose 
under  the  authority  of  bis  commission  or  letter  of  marque,  in 
case  such  order  of  revocation  had  not  been  made.* 

Forgery  of  If  any  person  or  persons  counterfeit,  erase,  alter,  or  fal- 

sify any  commission  for  war,  or  letter  of  marque,  or  any  war- 
rant for  making  out  the  same,  or  any  certificate  required  by 
law  to  be  obtained,  or  shall  publish  or  make  use  of  any  soch 
commission,  warrant,  or  certificate,  knowing  the  tame  to  be 
counterfeited,  erased,  altered,  or  falsified,  such  person  or  per- 
sons incur  a  forfeiture  of  Bve  hundred  pounds,  recoverable 
with  full  costs  of  suit,  in  any  court  of  record  in  Great  Britain. t 
And  if  any  of  these  offences  be  committed  oat  of  this  realm, 
they  may  be  alleged  to  be  committed,  and  may  be  laid,  inquired 
of,  tried,  and  determined  in  any  county  iu  England,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  snch  offences  had 
been  done  or  committed  within  the  body  of  such  county .{ 

Wlnt  coiom      No  commander  of  any  ship  or  vessel,  having  letters  of 

tot  marque,  is  allowed,  at  his  peril,  to  wear  any  jack,  pennant,  or 

other  ensign  or  colours,  usually  borne  by  king's  ships ;  but, 
beside  the  colours  in  general  hoisted  by  merchant's  ships,  he 
must  wear  a  red  jack,  with  the  union  jack  described  in  the 
canton,  at  the  upper  comer  thereof,  near  the  staff. § 

Fhinp  UKV  T he  commanders  of  privateer*,  or  merchant  ships,  having 
*  *"  letters  of  marque  and  reprisals,  are  authorized  to  set  upon  by 
force  of  arms,  subdue,  and  take,  the  men  of  wnr,  ships,  and 
vessels,  goods,  wares,  and  merchandises,  belonging  to  the  ene- 
my, or  to  any  subjects  of.  or  persons  inhabiting  within  his  ter- 
ritories :'l  but  in  such  a  manner,  that  no  hostilities  be  commit- 
ted, nor  prize  attacked,  seized,  or  taken,  within  the  harbours 

•  3?G*a  £  c.«L  *.  20.    43Gm  a  c  100.  &.  17. 

:  i:..!.  *  ex  m«o.a  c  i«t  *.  ^ 

♦  *•  l.tstrocSftKi?  ;Vff  liters  oi"  mar^ji.""  ±;.     Ari  £ 
fr  ••  iattwtiras'"  **•    Af-  2 
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of  princes  and  states  in  amity  with  us,  or  in  their  rivers  cfr   . 
roads  within  shot  of  their  cannon,  unless  by  permission  of  such 
princes  or  stales,  or  of  their  commanders  or  governors  in  chief 
in  such  places* 

If  any  ship  or  vessel  be  taken  as  prize,  none  of  the  offi-  pniag«  and 
cers,  mariners,  or  other  persons  on  board  her,  shall  be  stripped  £&&£ forw 
of  their  cloaths,  or  in  any  sort  pillaged,  beaten,  or  evil*intreat« 
ed,  on  pain  of  the  offender's  being  liable  to  such  punishment  as    . 
a  Court  Martial  shall  think  proper  to  inflict.* 

No  commanders  of  privateers,  or  letters  of  marque,  are  al- 
lowed to  ransom,  or  agree  to  ransom,  quit  or  set  at  liberty,  any 
ship  or  vessel,  or  their  cargoes,  which  shall  be  seized  and 
taken,  on  pain  of  forfeiting  their  commission,  unless  in  cases  of 
extreme  necessity  y  to  be  allowed  by  the  Court  of  Admiralty,  and  in- 
curring such  penalties  of  fine  and  imprisonment,  as  the  Court 
shall  adjudge.!    Nor  are  they  permitted,  on  any  pretence 
whatever,  to  ransom  any  prisoners  ;  but  they  must  transmit  an 
account  of,  and  deliver  over,  such  prisoners  as  they  may  take 
on  board  of  any  prizes,  to  the  commissioners  appointed  for  ex- 
changing prisoners  of  war,  or  to  the  persons  appointed  in  sea- 
port towns  to  take  charge  of  prisoners ;  and  such  prisoners  are 
subject  only  to  the  orders,  regulations,  and  directions  of  the 
said  commissioners.^     Farther,  it  is  unlawful  for  any  of  his  Ransoms  from 
Majesty's  subjects  to  ransom,  or  to  enter  into  any  contract  for  hibited!" 
ransoming  any  ship  belonging  to  British  subjects,  or  any  goods 
on  board  the  same,  which  shall  be  captured  by  the  subjects  of 
any  state  at  war  with  his  Majesty,  or  by  any  persons  committing 
hostilities  against  his  subjects. §    And  if  any  contracts  be  enter- 
ed into,  or  any  bills,  notes,  or  other  securities  be  given  for  that 
purpose,  they  are  absolutely  null  and  void ;  beside  which,  the 
party  thus  offending  incurs  a  forfeiture  of  600/.  which  may  be 
sued  for  by  any  person,  ty 

*  22  Geo.  2.  c.  33.  stat  2.  s.  9.  otherwise  called  the  ninth  article  of  war. 
f  '» Instructions,"  Art  9. 

1  Ibid.  Art  10.    33  Geo.  3.  c.  66.  s.  36.    43  Geo.  3.  c.  160.  s.  35. 
$  22  Geo.  a  c.  25.  8.  1.    33  Geo.  3.  c.  66.  i.  37.    43  Geo.  3.  8.  c.  16a  s.  36. 
1)  21  and 22 Geo. 3.  c.  54.  {/or  Ireland.)    22Geo.  3.  c.25.  ss.2,3.    33 Geo.  3. 
c.  69.  is.  38,  39.    43  Gey.  3.  c.  160.  si.  37, 38. 
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CaihniM  c»p-  If  any  ship  or  vessel,  or  any  goods  or  merchandises,  U 
taken  or  retaken  and  restored,  by  any  privateer,  through  con- 
sent or  clandestinely,  or  by  collusion  or  connivance,  without 
being  brought  to  adjudication,  such  ship  or  Teasel,  together 
with  the  goods  and  merchandises,  and  also  the  ship's  tackle, 
apparel,  furniture,  arms,  and  ammunition,  shall,  on  proof  there- 
of, to  be  made  in  any  Court  of  Admiralty,  be  declared  and  ad* 
judged  a  good  prize  to  his  Majesty.  One  moiety  of  the  prize 
is  to  go  to  his  Majesty's  use,  and  the  other  moiety  to  the  per- 
son who  may  sue  for  the  same  ;  beside  which,  the  bond  given 
by  the  captain  of  such  privateer  is  forfeited  to  his  Majesty. 
Farther,  if  such  collusive  capture,  or  recapture  and  restoration, 
be  made  by  any  captain  or  commander  of  any  king's  ships,  the 
vessel  thus  taken,  or  retaken  and  restored,  is  not  only  to  be 
condemned  as  a  prize  to  his  Majesty,  but  also  the  offenders  are 
disqualified  and  incapacitated  from  serving  him  for  seven  years, 
add  incur  a  forfeiture  of  1000/.  recoverable  by  any  person 
who  may  sue  for  the  same ;  and  who  is  entitled  to  one  half  of 
the  penalty,  while  the  other  moiety  goes  to  the  use  of  his  Ma* 
j€sty.* 

Prii**,  wher*      AH  prizes  must  be  conducted  either  into  an  English  rJort. 

to  be  earned.  r  . 

or  into  some  other  port  of  the  British  dominions,  as  may  be 
most  convenient,  in  order  that  they  may  be  legally  adjudged  in 
the  high  Court  of  Admiralty  in  England,  or  before  the  judges 
Of  any  other  Admiralty  Court  in  the  British  dominions,  f  All 
the  effects  found  on  board,  of  whatever  description,  must  be 
preserved,  without  any  part  of  them  being  taken  out,  spoiled, 
wasted,  embezzled,  or  diminished,  and  without  breaking  bulk, 
(unless  it  shall  be  necessary  for  the  better  securing  thereof,  or 
for  the  necessary  use  and  service  of  any  of  bis  Majesty's  ships 
of  war,)  until  judgment  has  been  given  in  the  high  Court  of 
Admiralty,  or  in  some  other  lawfully  authorized  Court  of  Ad* 
miralty,  that  the  ship,  goods,  and  merchandises  are  lawful 
prize. |     Persons  offending  in  these  respects,  not  only  forfeit 

*  13  Goo.  2.  c.  4.  s.  19.    43  Geo.  3.  c.  160.  8.  42. 

f  Instructions,  Art.  2. 

)  Instructions,  Art.  &    22  Geo.  2l  c.  3a  stat,  2.  •.  8.  otherwise  Called  the  8th 

article  of  qrar. 
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the  whole  of  their  respective  shares  of  the  captures  to  the  use 
of  the  Royal  Hospital  at  Greenwich,  hut  also  incur  a  fine  treble 
the  value  of  the  article  or  articles  so  embezzled,  one  third 
part  of  which  goes  to  the  same  noble  institution,  and  the  re- 
mainder to  any  person  that  may  sue  for  the  same  ;*  and  if  the 
offender  be  on  board  one  of  his  Majesty's  ships  of  war,  he  is 
liable  to  suffer  such  farther  punishment  as  a  Court  Martial  or 
the  Court  of  Admiralty  shall  impose.! 

In  order  to  prevent  any  of  these  abuses,  the  commissioners 
for  taking  examinations  in  prize  causes  are,  by  their  regula- 
tions, required  first  to  make  an  entry  of  the  time  of  the  cap- 
tured vessel's  arrival  in  port ;  after  which  they  must  give  direc- 
tions to  the  collector  of  the  customs  or  naval  officer  at  such 
port,  or  any  other  proper  person,  to  see  that  the  prize  be 
duly  and  safely  moored  in  sufficient  depth  of  water,  or  on  soft, 
ground,  so  that  the  ship  may  receive  no  damage.  The  person 
attending  to  this  business,  receives  the  sum  of  one  guinea  from 
the  captor,  who  must  also  pay  all  lights  and  port  charges  in- 
curred on  account  of  the  prize. J  Two  of  these  commissioners, 
accompanied  by  the  collector  of  the  customs  or  naval  officer  of 
the  port,  then  proceed  on  board  the  ship,  to  examine  whether 
bulk  has  been  broken,  in  which  case  they  are  enjoined  to  cer- 
tify the  same  to  the  judge  of  the  high  Court  of  Admiralty  : 
next,  they  seal  the  hatches  and  chests  of  merchandise,  which 
are  on  no  account  to  be  opened  or  unloaded  by  any  persons 
whomsoever,  unless  by  special  order  under  seal  of  the  Court, 
excepting  only  in  cases  of  fire  and  tempest,  and  of  absolute 
necessity.  § 


*  13  Geo.  2.  c.  4.  8.  9.    33  Geo.  3.  c.  66.  s.  46.    43  Geo.  3.  c.  160.  8. 45. 

f  22  Geo.  2.  c.  33.  stat.  2.  s.  8. 

\  "  Regulations  for  the  Observance  of  Prize  Commissioners,"  in  Sir  James 
Marriott's  "  Formulare  Instrumentontm,"  p.  380.  &c.  Art.  1  and  2. 

$  "  Regulations,*1  &c.  Art.  3.  By  an  order  of  the  Court  of  Admiralty,  dated 
January  6,  1782,  only  two  commissioners  are  allowed  to  be  employed  for  taking 
the  examinations  for  one  ship  with  one  actuary,  and  so  on  by  rotation.  And  with 
regard  to  interpreters,  in  cases  of  neutral  vessels,  if  the  master  of  the  captured 
neutral  ship  object  that  the  interpreter  does  not  understand  the  language,  in  such 
case  the  proper  persons  are  directed  to  be  sent  up  to  London,  in  order  that  they 
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Papers  and  pri-      After  tbc  captor  has  conducted  his  prize  into  port,  he,  of 

doners    to    be  -,»./.••  .  ■ 

uut  in.  one  of  the  chief  officers,  or  some  other  person  present  at  the 

capture,  must  bring  or  send  as  early  as  possible,  three  or  four 
of  the  principal  of  the  company  (of  whom  the  master  and  mate 
or  supercargo,  must  always  be  two)  of  every  such  prize,  be- 
fore the  judge  of  the  high  Court  of  Admiralty,  or  his  surrogate, 
or  before  the  judge  of  any  other  lawfully  authorized  Admiralty 
Court  within  the  British  dominions,  or  such  persons  as  shall  be 
legally  commissioned  in  that  behalf,  in  order  that  they  may  be 
sworn  and  examined  upon  such  interrogatories*  as  shall  tend  to 
the  discovery  of  the  truth,  concerning  the  interest  or  property 
of  such  ship  or  ships,  vessel  or  vessels,  and  of  the  goods,  mer- 
chandises, or  other  effects  found  therein.  Farther,  the  captor 
is  obliged,  at  the. time  he  produces  the  company  to  be  examin- 
ed,! and  before  any  monition  shall  be  issued,  to  bring  and  de- 
liver into  the  hands  of  the  said  judge  of  the  high  Court  of  Ad- 
miralty of  England,  his  surrogates,  or  the  judge  of  such  other 
Admiralty  Court;  lawfully  authorized  within  the  British  domi- 


may  be  examined*  by  the  officer  in  Doctors*  Commons,  at  the  request  of  the  master. 
Marriott's  ••  Formulare,"  pp.  15,  16. 

*  In  the  examination  of  witnesses,  only  two  commissioners  and  one  actuary  are 
{us  observed  in  tbc  preceding  note)  aPowcd  to  attend  ;.  and  the  examination  o£ 
every  witness  is  required  to  be  commenced,  continued,  and  finished  on  the  same 
day,  and  not  at  different  times.  "Regulations,"  &c.  Art.  8.  p.  336.  of  Sir  J. 
Marriott's  '•  Formularc."  For  the  same  purpose,  the  commissioners  are  perniit- 
ttd  to  use  only  the  standing  interrogatories,  unless  the  Court  direct  special  iattrrc- 
gatorios  to  be  proposed,  though  they  may  explain  any  of  them  to  a  witness, 
where  it  is  necessary.  If,  however,  witnesses  answer,  that  "  they  cannot  wy,"  it 
is  the  duty  of  the  commissioners  to  ndmoni.sh  them;  that,  as  they  have  sworn  to 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  they  must  answer  to 
the  best  of  their  knowledge;  or,  where  they  do  not  know  ubsohdthj,  that  they 
must  in  such  case  answer  to  the  best  ttf  their  belief  concerning  any  fact  or  matter. 
41  Formularc,"  p.  335. 

t  If  the  priic  master  neglect  to  produce  witnesses  before  tbc  commissioners, 
within  forly-eight  hours  after  the  arrival  of  the  prize,  they  must  admonish  him  t* 
bring  them  forward ;  and  if  he  refuse  or  delay,  or  if  the  witnesses  refute  to  be 
examined,  being  also  admonished  of  the  consequence  of  their  contumacy,  (n>. 
imprisonment  of  their  persons  for  contempt,  and  covfiscntion  of  the  ship  and  cargo,) 
in  such  case  the  commissioners  arc,  at  the  expiration  of  forty-eight  hours,  to  certify 
the  some  to  tho  judge  of  th*  high  Court  of  Admiralty.  •»  Regulations,**  &a 
Art.  1. 


; 
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nions,  or  other  persons  for  that  purpose  commissioned,  all  such 
papers,  passes,  sea  briefs,  charter-parties,  bills  of  lading,  cock- 
ets,  letters,  and  other  documents  and  writings,  as  shall  be  de- 
livered up  or  found  on  board  any  ship.  The  captor,  chief 
officer,  or  some  other  person  who  was  present  at  the  taking  of 
the  prize,  and  saw  such  papers  and  writings  delivered  up,  or 
found  on  board  at  the  time  of  capture,  must  also  make  oath  that 
they  are  brought  and  delivered  in,  as  they  were  received  and 
taken,  without  any  fraud,  addition,  subduction,*  or  embezzle- 
ment, or  otherwise  to  account  for  the  same,  upon  oatb,  to  the 
satisfaction  of  the  Court.! 

On  receipt  of  such  books,  papers,  and  writings,  the  commis- 
sioners must  transmit  the  same  without  delay,  and  under  seal, 
^together  with  copies  of  the  examinations,)  to  the  office  of  the 
registry  of  the  Court  of  Admiralty,  wherein  such  ship  may  be 
proceeded  against  in  order  to  condemnation  ;  but  only  such 
books,  papers,  and  writings,  shall  be  made  use  of  and  transla- 
ted, as  shall  be  agreed  or  insisted  upon  by  the  proctors  of  the 
several  parties,  captors  or  claimants,  or  (in  case  no  claim  be 
presented  by  the  captor,  or  his  proctor,  agent,  or  register)  as 
shall  be  necessary  for  ascertaining  the  property  of  such  ship 
or  vessel,  and  her  cargo. { 

If  any  ship,  vessel,  or  boat,  or  any  goods  therein,  which  may  KecaDtui«s  of 
have  been  taken  as  prize,  shall  appear  and  be  proved,  in  any  n  *  ,p** 
Court  of  Admiralty,  to  have  belonged  to  any  of  his  Majesty's 
subjects  of  Great  Britain  or  Ireland,  or  of  any  other  of  his 
Majesty's  dominions  ;  and  which  ships,  vessels,  or  boats  were 
before  taken  or  surprised  by  any  of  his  Majesty's  enemies,  and 
afterwards  again  surprised  and  retaken  by  any  ship  of  war, 

•  If,  however,  any  commanders  of  his  Majesty's  ship*  of  war,  taking  a  prize, 
neglect  to  preserve,  or  to  transmit  the  •*  very  wri finals,*1  entirely  and  without 
fraud  to  the  Court  of  Admiralty,  or  some  other  Court  of  commissioners,  the  offender 
forfeits  his  share  of  the  capture,  and  is  liable  to  such  farther  punishment,  as  the 
nature  of  his  offence  may  deserve,  and  a  Court  Martial  impose.  22  Geo.  Z  c.  33. 
•tat  2.  s.  7.  or  the  seventh  article  of  war. 

f  M  Instructions,1*  Art.  3. 

J  33  Geo.  3.  c.  66.  s.  26.  43  Geo.  3.  c.  160.  s.  26.  "  Regulation!,"  &c.  Art.  51 
in  "  Formulare  InstrumefttoronV  p-  331 . 
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privateer,  or  other  ship,  vessel,  or  hoat,  under  bis  Majesty's 
protection  or  obedience ;  in  such  case  the  recaptured  ships  or 
boats,  and  goods,  and  every  part  thereof,  formerly  belonging  to 
his  Majesty's  subjects,  shall,  by  a  decree  of  the  said  Court  of 
Admiralty,  be  restored  to  the  former  owners  or  proprietors, 
who  shall  pay  the  following  rates  in  lieu  of  salvage,  viz  :  If 
the  recapture  be  effected  by  any  of  his  Majesty's  ships,  one- 
eighth  part  of  the  ships,  vessels,  boats,  and  goods,  respectively, 
to  be  restored,  shall  be  paid  to  the  flag-officers,  captains,  offi- 
cers, seamen,  marines,  and  soldiers  on  board  such  ships  of  war  ; 
and  such  salvage  is  to  be  divided  among  them  in  the  manner 
and  proportion  for  that  purpose  directed.  But  if  such  recap- 
ture be  made  by  any  privateer,  or  other  ship,  vessel,  or  boat, 
one-sixth  part  of  the  true  value  of  the  said  ships,  vessels,  boats, 
and  goods,  shall,  without  any  deduction,  be  paid  to,  and  divided 
among,  the  owner  or  owners,  officers  and  seamen,  in  such  man- 
ner and  proportions,  as  they  shall  have  mutually  agreed  upon.* 

Where,  however,  a  recapture  has  been  made  by  the  joint 
operation  of  one  or  more  of  his  Majesty's  ships,  and  one  or 
more  privateer  or  privateers,  the  judge  of  the  Admiralty  Court 
shall  order  the  owner  or  owners  of  such  recaptured  vessel  or 
goods  to  pay  such  a  salvage,  as  under  the  circumstances  of  the 
case  shall  to  him  appear  reasonable,  to  the  agent  of  the  re- 
captors,  and  in  such  proportion  as  the  Court  shall  adjudge.! 
But  if  the  ship  or  vessel,  thus  retaken,  shall  have  been  fitted 
out  by  the  enemy  for  war,  she  shall  not  be  restored  to  the 
former  owners  or  proprietors  ;  but  whether  recaptured  by  a 
ship  belonging  to  his  Majesty,  or  by  a  privateer,  shall  be  ad- 
judged a  lawful  prize  for  the  benefit  of  the  captors. J 

If  a  ship  be  retaken  before  she  has  been  carried  into  an 
enemy's  port,  it  shall  be  lawful  for  her,  with  the  recaptor's 
consent,  to  prosecute  her  voyage  ;  nor  is  it  necessary  that  they 
should  proceed  to  adjudication  till  six  months,  or  till  the  return 
of  the  ship  to  the  port  whence  she  sailed.     Farther,  by  the 

*  13  Geo.  2.  c.  4.  s.  18.    33  Geo.  3.  c.  GG.  s.  42.    43  Geo.  3.  c.  160.  s.  4h 
f   *3  Geo.  3.  c.  60.  s.  42.     13  Geo.  3.  c.  160.  s.  41. 
\  Ibid. 


APPENDIX.  141 

recaptors*  consent,  the  cargo  may  be  unladen  and  disposed  of 
before  adjudication  ;  and  if  such  vessel  does  not  return  direct- 
ly to  the  port  whence  she  sailed,  or  if  the  recaptors  have  had 
no  opportunity  of  proceeding  regularly  to  adjudication  within 
six  months y  on  account  of  the  absence  of  the  vessel,  the  Court 
of  Admiralty  shall,  at  the  instance  of  the  recaptors,  decree  res- 
titution to  the  former  owners,  paying  salvage,  upon  such  evi- 
dence as  shall  appear  reasonable  ;  the  expense  of  such  pro- 
ceeding  not  to  exceed  the  sum  of  fourteen  pounds.* 

The  captors  of  small  armed  ships  and  vessels  belonging  to  ?P0S?edii,£s 
the  enemy,  may  include  in  one  adjudication  any  number  of  such  dication  of 

prizes* 

ships  having  a  commission  or  letter  of  marque  from  the  enemy  ; 
provided  they  do  not  exceed  «x,  and  are  under  fifty  tons  bur- 
then, having  been  taken  within  three  months  before  the  appli- 
cation to  the  Admiralty  for  such  adjudication.! 

For  the  more  speedy  condemnation  of  prizes,  the  judge  of 
the  high  Court  of  Admiralty  of  England,  or  of  any  other  Court 
of  Admiralty  thereto  authorized,  or  such  persons  as  shall  by 
them  be  commissioned  for  that  purpose,  shall,  within  five  days 
after  request  made,  finish  the  usual  preparatory  examination  of 
the  persons  commonly  examined  in  such  cases,  in  order  to  in- 
quire and  prove  whether  the  capture  is  a  lawful  prize  or  not. 
The  proper  monition,  usual  in  such  cases,  shall  be  issued  by 
the  proper  officer,  and  be  duly  executed  by  the  proper  per- 
sons, within  three  days  after  request  made  for  that  purpose  ; 
and  in  case  no  claim  of  such  captured  ship,  vessel,  or  goods, 
be  entered  and  made  in  the  usual  form,  twenty  days'  notice  be- 

•  33  Geo.  3.  c.  66.  8.  44.    43  Geo.  3.  c.  160.  s.  43. 

t  33  Geo.  3.  c.  66.  s.  11.  43  Geo.  3.  c.  160.  8.  9.  Order  of  the  Court  of  Ad- 
miralty, April  11,  1780,  in  Marriott's  «•  Formulare,^  p.  4,  5.  It  is  necessary 
here  to  remark,  that  the  owners  of  all  privateers  are  obliged  to  nominate  and  re- 
gister a  proctor  in  the  Court,  whence  they  obtain  their  commission  or  letter  of 
marque  ;  that  service  on  him  is  binding  on  the  commander,  owners,  and  sureties, 
(41  Geo.  3.  c.  96.  s.  10.)  and  that  such  owners  and  sureties  are  liable  to  decrees 
immediately  after  sentence.  (lb.  s.  12.)  In  case  any  privateer  proceed  to  adju- 
dication in  any  other  Court  than  that  whence  the  letters  of  marque  have  issued, 
they  must  pursue  the  same  conduct  before  the  usual  monition  is  granted,  and  in 
case  of  appeal,  the  service  of  the  process  of  the  Court  of  Appeal  on  him  will  in 
like  manner  be  effectual. 
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ing  given  after  such  monition  ;  or  if  such  claim  be  put  in,  and 
the  claimant  or  claimants  shall  not,  within  five  days  after,  give 
bond  in  the  sum  of  sixty  pounds  sterling,  to  pay  costs  to  the  captor 
or  captors,  in  case  the  ship,  vessel,  or  goods,  shall  be  adjudged 
lawful  prize  ;  the  judge  of  such  Admiralty  Court  shall  then, 
on  production  of  the  examinations,  together  with  all  papers 
and  writings  found  on  board  the  prize,  or  upon  oath  that  no 
such  papers  or  writings  were  found,  proceed  to  discharge  or 
acquit  such  capture,  or  16  condemn  the  same,  as  shall  appear 
expedient  to  him,  on  perusal  of  the  said  preparatory  examina- 
tions, papers,  and  writings.     If,  however,  such  claim  be  duly 
entered,  and  proper  security  be  given,  and  no  other  examina- 
tion appear  to  be  requisite,  the  judge  shall  in  such  case  pro- 
ceed, within  ten  days,  if  possible,  to  give  sentence  respecting 
Delivery  of  the  8Ucn  capture.     But  where,  on  entering  such  claim,  and  the 

properly  oo  *  . 

°*il.  attestation  thereupon,  or  producing  the  said  papers  and  writings 

regarding  the  captured  ship,  vessel,  or  goods,  and- upon  the 
said  preparatory  examinations,  it  shall  appear  doubtful  to  the 
judge,  whether  such,  capture  be  lawful  prize  or  not,  and  he 
shall  deem  it  necessary,  for  determining  such  doubt,  to  have 
an  examination  of  witnesses  on  pleadings  given  in  by  the  par- 
ties, and  admitted  by  the  judge,  the  judge  shall,  in  such  case, 
cause  the  capture  to  be  forthwith  appraised  by  skilful  person?, 
nominated  by  the  parties,  and  approved  and  appointed  by  the 
Court,  and  who  shall  be  sworn  duly  to  appraise  the  same  ac- 
cording to  the  best  of  their  skill  and  knowledge.  And  for  this 
purpose  the  judge  shall  cause  the  goods  found  on  board  to  be 
unladen,  and  (an  inventory,  if  necessary,  being  previously 
taken  by  the  marshal  or  deputy  marshal  of  the  admiralty)  order 
them  to  be  deposited  in  proper  warehouses,  with  separate 
locks,  of  the  collector  and  comptroller  of  the  customs,  or  (if 
there  be  no  comptroller  or  collector)  of  the  naval  officer,  and 
of  the  agents  of  both  captors  and  claimants,  at  the  charge  of 
the  party  requesting  the  same.  After  such  appraisement,  and 
within  fourteen  days  after  claim  made,  the  judge  shall  take 
s;ood  and  sufficient  security  from  the  claimants  to  pay  the  cap- 
tors the  full  value  thereof,  according  to  such  appraisement,  in 
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case  the  same  shall  he  adjudged  a  lawful  prize.*  He  is  also 
enjoined  to  take  sufficient  security  from  the  captors  to  pay  such 
costs  as  the  Court  shall  think  proper,  in  case  the  ship,  vessel, 
or  goods,  shall  not  he  condemned  as  lawful  prize  ;  and  after 
such  securities  have  been  duly  given,  he  shall  make  an  interlo- 
cutory order  for  releasing  or  delivering  the  same  to  such  claim* 
ant  or  claimants,  or  to  bis  or  their  agents.! 

In  case,  however,  any  claimant  or  claimants  refuse  to  give 
the  security  required,  the  judge,  on  sufficient  security  being 
given  by  the  captors,  that  they  will  pay  the  full  value  to  the 
claimants  according  to  the  appraisement  thereof,  if  the  capture 
should  not  be  condemned,  shall  proceed  to  make  an  interlocu- 
tory order  for  releasing  and  delivering  the  same  to  such  captor 
or  captors,  or  to  their  agents. J    But  as  great  injury  is  often 


*  No  claimants  are  allowed  to  take  cargo  on  bail,  previously  to  hearing,  with- 
out the  consent  of  all  the  parties.  3  Rob.  Adm.  Rep.  178.  But  where  all  the  par- 
ties interested  are  liable  to  sustain  loss  or  damage  from  the  captured  cargoes 
either  being  perishing,  or  of  a  perishable  nature,  the  Court  of  Admiralty  has 
ordered,  that  in  all  cases,  by  consent  of  captor  and  claimant,  or  upon  atftsttttion 
exhibited  on  the  part  of  the  clamant  only,  without  the  captor1*  consent,  the  cargo, 
or  the  perishing  or  perishable  part  thereof,  shall  be  delivered  to  him,  on  his  spe- 
cifying the  quantity  and  quality  of  the  cargo,  and  giving  bail  to  answer  the  value 
thereof,  if  condemned,  and  also  that  be  will  abide  the  event  of  the  suit  Such 
bail  must  be  approved  by  the  captor,  or  otherwise  the  persons  giving  the  security, 
roust  swear  that  tbey  are  truly  and  severally  worth  the  sura  for  which  they  give 
security  ;  but  if  the  parties  cannot  agree  respecting  the  value  of  the  cargo,  a  de- 
cree of  appraisement  may  issue  from  the  Court  in  order  to  ascertain  the  real 
value.  Where,  however,  no  claim  is  made,  the  captor  may,  on  exhibiting  an 
affidavit,  specifying  the  quantity  and  quality  of  the  perishable  cargo,  have  a  de- 
cree of  appraisement  and  sale  of  such  cargo,  and  bring  the  proceeds  into  Court 
in  view  of  any  claim,  eventually  to  abide  any  future  orders.  Order  of  the  Court 
of  Admiralty,  April  11,  1780,  in  Sir  J.  Marriott's  "Formularc,"  p.  5,  6.  Where 
a  commission  of  appraisement  and  sale  is  granted  by  the  judge  of  the  Vice-admi- 
ralty Court,  before  final  sentence,  the  proceeds  of  such  sale  shall  not  remain  in 
the  hands  of  the  captors  or  their  agents,  but  shall  be  deposited  in  the  registry  of 
the  Court  till  final  sentence  be  pronounced.    41  Geo.  3.  c.  00.  s.  7. 

t  13  Geo.  2.  c.  4.  s.  3.  33  Geo.  3.  c.  6a  s.  23.  43  Geo.  3.  c.  180.  s.  20.  Where 
a  ship  and  cargo,  or  either  of  them*  are  condemned,  with  a  general  reservation 
of  the  question  to  whom,  no  copy  of  the  interlocutory  order  is  allowed  to  be  de- 
livered to  either  parly,  until  a  final  condemnation  take  place.  Order  of  the  Court 
of  Admiralty,  dated  August  1,  1703,  in  ••  Fonnulare,"  p.  23,  24. 

I  3d  Geo.  3.  o.  66.  s.  21.    43  Geo.  &  c.  160.  s.  21. 
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sustained  by  the  sale  of  captured  property  in  remote  parts  of 
the  British  dominions,  the  colonial  Vice-admiralty  Courts  are 
empowered,  where  farther  proof  is  ordered,  and  the  claimants 
of  the  property  decline  to  take  it  on  bail,  to  direct  such  pro- 
perty to  be  sent  to  England,  (with  the  captor's  and  claimant's 
consent,)  there  to  be  sold  by  consignees  nominated  by  both 
parties,  and  the  proceeds  of  sale  to  be  forthwith  deposited  in 
the  bank  of  England,  in  the  name  of  such  consignees,  subject 
to  the  final  adjudication,  expenses  of  freight,  insurance,  and 
other  charges,  attending  the  sale  and  transportation  of  the  pro- 
perty.    If,  however,  it  shall  appear  to  the  Court  that  the  cap- 
tors  unreasonably  withhold  their  consent,  they  shall  (in  case  of 
restitution)  pay  the  difference  in  value  of  the  property,  at  the 
time  of  such  restitution,  and  of  the  produce  thereof,  in  case 
such  property  had  been  sent  for  sale  to  England  ;  the  said  dif- 
ference to  be  ascertained  in  such  manner  as  shall  appear  satis- 
factory to  the  Court  for  that  purpose. 

Thus  far  the  regulations  relate  equally  to  ships  of  war  and 
to  privateers  ;  but  in  all  proceedings  had  upon  captures  made 
by  any  privateer  in  the  Vice-Admiralty  Courts  in  the  West  In- 
dies or  America,  the  owners  are  to  be  deemed  and  considered 
as  parties  to  every  part  of  such  proceedings  ;  and  such  owners, 
as  well  as  the  sureties,  are  jointly  and  severally  liable  to  all 
orders  and  decrees  made  therein  immcdiatelv  after  final  sen- 
tence,  without  any  farther  personal  service  on  the  commander, 
or  putting  him  in  contempt  by  process  of  contumacy. 
AppeaU.  In  case,  however,  any  captors  or  claimants  shall  not  rest  sa- 

tisfied with  the  sentence,  or  interlocutory  decree  having  the 
force  of  a  definitive  sentence,  pronounced  in  the  high  Court  of 
Admiralty  of  England,  or  in  any  colonial  Vice -admiralty  Court, 
the  parties  aggrieved  may  appeal  to  the  commissioners  appoint- 
ed for  determining  appeals  in  prize  causes,  in  like  manner  as 
such  appeals  have  usually  been  interposed  ;*  provided  the 
appellants  give  sufficient  security  that  they  will  effectually  pro- 

*  The  33  Geo.  3.  c.  6G.  s.  28.  specifies  fourteen  days  after  pronunciation  of  the 
decree,  which  is  the  time  aliened  hy  the  present  practice  of  the  Ad  mi  rah; 
Court. 
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secute  such  appeal,  answer  the  condemnation,  and  pay  all  costs, 
if  the  sentence  of  the  respective  Courts  be  affirmed.  But  the 
execution  of  such  sentence  is  not  to  be  suspended  by  the  ap- 
peal, (excepting  in  the  cases  hereafter  mentioned,)  if  the  par- 
ties appellate  give  sufficient  security,  to  be  approved  of  by  the 
Court  where  such  sentence  was  given,  that  they  will  restore 
the  property  in  litigation,  or  the  value  thereof,  to  the  appellants, 
in  case  the  sentence  or  the  interlocutory  decree  appealed  from, 
shall  be  reversed.*  And  in  cases  of  appeal  from  a  colonial 
Vice-admiralty  Court,  the  property  in  litigation  may,  at  the  ap- 
pellant's request,  be  sent  by  the  Court  to  England  for  sale,  and 
the  proceeds  be  deposited  in  the  bank,  in  the  manner  already 
specified  ;t  or  if  the  property  shall  have  been  converted  by 
sale,  the  proceeds  thence  arising  shall  be  consigned  to  England 
and  deposited  in  a  similar  manner.  Should  any  question  or 
difficulty  arise  respecting  any  property  or  proceeds  thus  sent  to 
England,  either  before  or  after  any  such  appeal,  at  any  time 
after  their  arrival  in  England,  or  respecting  the  sale  or  pro- 
ceeds thereof,  the  captors  or  claimants  may,  on  giving  notice  to 
the  adverse  parties,  apply  by  their  proctors  to  the  high  Court 
of  Admiralty,  (if  before  the  prosecution  of  the  appeal,)  or 
(afterwards)  lords  commissioners  of  appeal,  for  their  direc- 
tions concerning  the  sale  or  management  of  such  property  or 
proceeds.J 

If  any  person,  not  being  a  party  in  the  first  instance,  appeal 
from  a  definitive  sentence,  or  interlocutory  decree  having  the 
force  of  such  sentence,  such  person,  or  his  or  her  agent  or 
agents,  must  at  the  same  time  enter  his,  her,  or  their  claim  or 
claims,  as  their  appeal  will  otherwise  be  null  and  void.§ 

In  all  prize  causes,  whether  tried  in  the  English  Admiralty, 
or  in  a  colonial  Vice-admiralty  Court,  all  persons  interested, 
whether  they  be  or  be  not  parties  in  the  first  instance,  may  take 
out  an  inhibition,  and  prosecute  an  appeal  within  twelve  calen- 

*  33  Geo.  3.  c.  66.  s.  28.    43  Geo.  3.  c.  160.  s.  27. 

f  Supra,  p.  144. 

\  41  Geo.  3.  c  96.  s.  9. 

I  33  Geo.  3.  c.  66.  ».  29.    43  Geo.  3.  c.  160.  8.  28. 
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dor  months,  to  be  computed  from  the  day  of  the  date  of  the 

e 

sentence,  or  decree  appealed  from.  Bat  if  no  inhibition  be 
taken  out  before  the  twelre  months  elapse,  no  appeal  will  be 
allowed  to  be  prosecuted,  nor  will  any  inhibition  be  granted, 
but  the  said  sentence,  or  interlocutory  decree,  is  to  stand  con- 
firmed as  to  such  person.* 

In  certain  special  prize  causes,  however,  to  be  mentioned  in 
his  Majesty's  order  or  orders  in  council,  his  Majesty  may  au- 
thorize the  persons  interested  (whether  parties  or  not  b  the 
first  instance,  and  in  whatever  Court  the  decree  or  sentence 
appealed  from  may  have  been  pronounced)  to  take  out  inhibi- 
tions for  prosecuting  appeals  after  the  expiration  of  toefae 
month* ;  and  the  lords  commissioners  of  appeals  may,  if  distri- 
bution has  not  taken  place,  permit  an  appeal  to  be  prosecuted 
after  that  period  has  elapsed,  where,  on  special  cause  shown, 
they  shall  deem  it  reasonable  to  grant  such  permission  ;t  but  if 
it  shall  appear  to  the  satisfaction  of  .the  lords  commissioners  of 
appeals  in  prize  causes,  that  distribution  has  been  made  of  the 
proceeds  of  the  prizes,  at  or  after  the  time  or  times  when  the 
right  of  appealing  would  have  been  barred,  if  no  such  order 
had  been  made,  and  before  notice  of  such  order  duly  given  to 
the  captors,  the  said  captors  are  not  liable  to  make  compensa- 
tion to  the  claimants,  provided  they  duly  comply  with  the  fol- 
lowing regulation,^  viz.  Where  his  Majesty  shall  authorize  such 
appeals,  the  captors  shall,  within  a  reasonable  time,  at  the  re- 
quisition of  the  claimants,  deliver  a  true  copy  of  the  account 
of  sales,  and  of  all  proceedings  had  under  the  authority  of  the 
sentence  or  decree,  pronounced  in  the  Court  below,  to  his 
Majesty's  procurator-general,  who  is  authorized  and  required 
to  defend  all  such  appeals,  and  in  such  manner  as  his  Majesty's 
advocate-general  shall  direct.  But  if  the  captors  shall  neglect 
to  comply  with  these  regulations,  or  to  obey  such  farther  orders 
as  the  lords  commissioners  may  deem  necessary,  they  forfeit 
all  claim  to  any  benefit  or  discharge  under  the  act  above  de- 

*  38  Geo.  3.  c.  38.  s.  2.    43  Geo.  3.  c.  160.  s.  29. 
t  38  Geo.  3.  c.  38.  s.  3.    43  Geo.  3.  c.  160.  s.  29. 
\  33  Geo.  3.  c.  38.  s.  3. 
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toiled,  and  are  liable  to  be  proceeded  against  io  the  same  man- 
ner as  if  the  appeal  had  been  duly  entered  within  the  period 
of  twelve  months,  allowed  for  appeals  from  the  decisions  of  the 
Courts  below.* 

In  cases  of  appeal,  interposed  in  the  manner  already  specified, 
the  judge  of  tne  Court  of  Admiralty  may,  at  the  request  and  ex- 
pense either  of  the  captors  or  claimants,  (or  of  the  claimant  only, 
where  the  piivile^e  is  reserved  in  favour  of  the  claimant  by 
any  treaty  or  treaties  subsisting  between  his  Majesty  and  foreign 
powers,)  order  such  capture  to  be  appraised,  (unless  the  par- 
ties ••hall  otherwise  agree  upon  the  value  thereof,)  and  direct 
an  inventoiy  to  be  made.  Next,  the  judge  is  required  to  take 
security  for  the  full  value  thereof,  and  he  may  order  the  cap- 
ture to  be  delivered  to  the  party  giving  such  security,  notwith- 
standing such  appeal ;  but  if  any  difficulty  shall  arise,  or  there 
be  any  sufficient  objection  to  the  giving  or  taking  of  security, 
the  judge  shall,  at  the  request  of  either  of  the  parties,  order 
the  captured  goods  and  effects  to  be  entered,  landed,  and  sold 
by  auction,  under  the  care  of  the  proper  officers  of  the  cus- 
toms, and  under  the  inspection  of  persons  to  be  appointed  by 
the  claimants  and  captors.  The  money,  arising  by  such  sale, 
shall  be  brought  into  Court,  and  by  the  register,  or  his  deputy 
or  deputies,  be  deposited  in  the  bank  of  England ;  or  if  the 
captors  and  claimants  agree,  such  money  may  be  vested  in 
some  public  securities  at  interest,  in  the  names  of  the  register, 
and  of  such  trustees  as  the  captors  and  claimants  shall  appoint, 
and  the  Court  shall  approve.  And  if  such  security  be  given 
by  the  claimants,  the  judge  shall  give  the  captured  vessel  a 
pass  under  his  seal,  to  prevent  her  from  being  again  taken  by 
his  Majesty's  subjects  in  her  destined  voyage.t 

Where  the  sentence,  or  interlocutory  decree,  having  the 
force  of  a  definitive  sentence,  shall  be  finally  reversed,  after 
the  sale  of  any  ship  or  goods,  the  net  proceeds  of  such  sale 
(after  payment  of  all  expenses  attending  the  same)  shall  be 


•  38  Geo.  3.  c.  28.  s.  4.  • 

f  33  G«o.  3.  c.  66.  s.  31.    43  Geo.  3.  c.  160.  s.  30. 
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deemed  to  be  the  full  value  of  such  ship  and  goods  ;  nor  shall 
the  parties  appellate,  and  their  securities,  be  answerable  for 
the  value  beyond  the  amount  of  such  net  proceeds,  unless  such 
sale  appear  to  have  been  made  fraudulently,  or  without  due 
care,* 

With  regard  to  the  practice  of  the  Court  of  Appeals,  as 
many  inconveniences  formerly  arose  from  delays  in  serving  the 
processes  of  that  Court,  it  is  now  provided,  that  in  all  cases  of 
captures  by  his  Majesty's  ships,  a  service  upon  his  Majesty's 
proctor  shall  be  deemed  an  effectual  service  upon  the  com- 
mander of  the  ship  making  such  capture.     Farther,  on  taking 
out  letters  of  marque,  the  owners  of  all  the  ships  or  vessels, 
for  which  such  letters  shall  be  granted,  must  nominate  and  re- 
gister in  the  Court  grauting  such  letter  of  marque,  a  proctor, 
ezerccnt  in  the  Court  of  Appeal  in  prize  causes,  with  power 
of  revocation  and  substitution  ;  and  service  of  process  on  such 
proctor  shall  be  deemed  effectual  service  upon  the  commander, 
owners,  and  sureties  of  privateers,  in  all  cases  where  an  appeal 
has  been  declared  in  the  Court  below,  within  fourteen  days 
after  sentence.     But  neither  bis  Majesty's  proctor,  nor  any  no- 
minated proctor,  is  answerable  for  any  damages  arising  to  their 
parents  respectively,  from  non  appearance  in  their  behalf  in  the 
Court  of  Appeal,  unless  such  proctor  shall  have  accepted  the 
said  nomination  by  a  writing  under  his  hand  ;  and,  also,  unless 
the  said  parties  shall  hare  sufficiently  instructed  him  to  appear 
and  defend  the  appeal.!     Where,  however,  no  appeal  has  been 
entered  in  the  manner,  and  within  the  time  above  specified,  it 
shall  be  deemed  sufficient  service  upon  the  parties,  if  the  pro- 
cess be  served  either  upon  the  commander  of  the  king's  ship, 
or  upon  his  registered  agent  in  this  kingdom,  or  upon  his  Ma- 
jesty's law-officer  in  the  Court  below  ;  or  in  cases  of  captures 
by  privateers,  if  such  process  be  served  upon  the  commander 
of  the  privateer,  or  upon  any  or  either  of  the  sureties  to  the 
letters  of  marque. | 

•  33  Geo.  3.  c.  66.  s.  32.    43  Geo.  3.  c.  100.  s.  31. 
f  41  Geo.  3.  c.  96.  8.  19. 
|  Ibid.  s.  II. 
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NOTE  IV. 


The  act  of  the  3d  of  March,  1819,  commented  on  in  the 
cases  of  the  United  States  v.  Smith,  in  the  text,  and  in  the 
other  cases  of  piracy  before  the  Court  at  the  present  term, 
was  continued  in  force,  amended,  and  enlarged,  by  the  follow- 
ing act,  passed  at  the  last  session  of  Congress. 

An  Act  to  continue  in  force  "  An  Act  to  protect  the  commerce  of 
the  United  States,  and  punish  the  crime  of  piracy"  and  also  to 
make  further  provision  for  punishing  the  crime  of  piracy. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
the  first,  second,  third,  and  fourth  sections  of  an  act,  entitled, 
"  An  Act  to  protect  the  commerce  of  the  United  States,  and 
punish  the  crime  of  piracy,"  passed  on  the  third  day  of  March, 
one  thousand  eight  hundred  and  nineteen,  be,  and  the  same  are 
hereby,  continued  in  force,  from  the  passing  of  this  act,  for  the 
term  of  two  years,  and  from  thence  to  the  end  of  the  next  ses- 
sion of  Congress,  and  no  longer. 

Sec.  2.  And  be  it  further  enacted,  that  the  fifth  section  of 
the  said  act  be,  and  the  same  is  hereby,  continued  in  force,  as 
to  all  crimes  made  punishable  by  the  same,  and  heretofore 
committed,  in  all  respects,  as  fully  as  if  the  duration  of  the 
said  section  had  been  without  limitation. 

Sec.  3.  And  be  it  further  enacted,  that  if  any  person  shall, 
upon  the  high  seas,  or  in  any  open  road-stead,  or  in  any  haven, 
basin,  or  bay,  or  in  any  river,  where  the  sea  ebbs  and  flows, 
commit  the  crime  of  robbery,  in  or  upon  any  ship  or  vessel,  or 
upon  any  of  the  ship's  company  of  any  ship  or  vessel,  or  the 
lading  thereof,  such  person  shall  be  adjudged  to  be  a  pirate  ; 
and  being  thereof  convicted  before  the  Circuit  Court  of  the 
United  States,  for  the  district  into  which  he  shall  be  brought, 
or  in  which  he  shall  be  found,  shall  suffer  death.  And  if  any 
person  engaged  in  any  piratical  cruize  or  enterprize,  or  being 
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of  the  crew  or  ship's  company,  of  any  piratical  ship  or  Teasel, 
shall  land  from  such  ship  or  vessel,  and  on  shore  shall  commit 
robbery,  such  person  shall  be  adjudged  a  pirate,  and  on  convic- 
tion thereof  before  the  Circuit  Court  of  the  United  States  for 
die  district  into  which  be  shall  be  brought,  or  in  which  he 
shall  be  {band,  shall  softer  death :  Provided,  that  nothing  ia 
this  section  contained  shall  be  construed  to  deprive  any  parti- 
cular State  of  its  jurisdiction  over  such  offences,  when  commit- 
ted within  the  body  of  a  county,  or  authorize  the  Courts  of  the 
United  States  to  try  any  such  offenders,  after  conviction  ox  ac- 
quittance, for  the  same  offence  in  a  State  Court. 

Sec  4.  And  be  it  further  enacted,  that  if  any  citizen  of  the 
United  States,  being  of  the  crew  or  ship's  company  of  any  fo- 
reign ship  or  vessel  engaged  in  the  slave  trade,  or  any  person 
whatever,  being  of  the  crew  or  ship's  company  of  any  ship  or 
vessel  owned  in  whole  or  in  part,  or  navigated  for,  or  in  behalf 
of,  any  citizen  or  citizens  of  the  United  States,  shall  land  from 
any  such  ship  or  vessel,  and,  on  any  foreign  shore,  seize  any 
negro  or  mulatto,  not  held  to  service  or  labour  by  the  laws  of 
either  of  the  States  or  Territories  of  the  United  States,  with 
intent  to  make  such  negro  or  mulatto  a  slave,  or  shall  decoy, 
or  forcibly  bring  or  carry,  or  shall  receive,  such  a  negro  or 
mulatto  on  board  any  such  ship  or  vessel,  with  intent,  as  afore- 
said, such  citizen,  or  person,  shall  be  adjudged  a  pirate,  and  on 
conviction  thereof  before  the  Circuit  Court  of  the  United 
States,  for  the  district  wherein  he  may  be  brought  or  found, 
shall  suffer  death. 

Sec.  5.  And  be  it  further  enacted,  that  if  any  citizen  of  the 
United  States,  being  of  the -crew  or  ship's  company  of  any  fo* 
reign  ship  or  vessel  engaged  in  the  slave  trade,  or  any  person 
whatever,  being  of  the  crew  or  ship's  company  of  any  ship  or 
vessel  owned  wholly  or  in  part,  or  navigated  for,  or  in  behalf 
of,  any  citizen  or  citizens  of  the  United  States,  shall  forcibly 
confine,  or  detain,  or  aid  and  abet  in  forcibly  confining,  or  de- 
taining, on  board  such  ship  or  vessel,  any  negro  or  mulatto,  not 
held  to  service  by  the  laws  of  either  of  the  States  or  Territo- 
ries of  the  United  States,  with  intent  to  make  such  negro  or 
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mulatto  a  slave,  or  shall,  on  board  any  such  ship  or  Teasel, 
offer  or  attempt  to  sell,  as  a  slave,  any  negro  or  mulatto,  not 
held  to  service  as  aforesaid,  or  shall,  on  the  high  seas,  or  any 
where  on  tide  water,  transfer,  or  deliver  over,  to  any  other 
ship  or  vessel,  any  negro  or  mulatto,  not  held  to  service  as 
aforesaid,  with  intent  to  make  such  negro  or  mulatto  a  slave, 
or  shall  land,  or  deliver  on  shore,  from  on  board  any  such  ship 
or  vessel,  any  such  negro  or  mulatto,  with  intent  to  make  sale 
of,  or  having  previously  sold,  such  negro  or  mulatto,  as  a  slave, 
such  citizen  or  person  shall  be  adjudged  a  pirate,  and  on  con- 
viction thereof  before  the  Circuit  Court  of  the  United  States, 
for  the  district  wherein  he  shall  be  brought  or  found,  shall 
suffer  death. 

H.  CLAY, 
Speaker  of  the  House  of  Representatives* 

JOHN  GA1LLARD, 
President  of  the  Senate  pro  tempore. 
Washington,  May  15,  1820.    Approved: 

JAMES  MONROE. 


NOTE  V. 

Additional  Documents  on  the  subject  of  the  Neutrality  of  the 
United  States  in  the  present  war  between  Spain  and  her  Colonies. 
Fide,  ante,  vol.  IV.  Affehdix,  Able  II. 

[TRANSLATION.] 

General  Do*  Francisco  Diohisio  Vives  to  the  Secretary 

of  State. 

Sir— In  conformity  with  the  orders  of  my  government,  which 
were  communicated  to  Mr.  Forsyth  on  the  16th  of  December 
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last,  by  his  excellency  the  Duke  of  San  Fernando  and  Quiroga, 
and  with  the  earnest  desire  of  the  king,  my  master,  to  see  a 
speedy  adjustment  of  the  existing  difficulties  which  obstruct 
the  establishment,  on  a  permanent  basis,  of  the  good  under- 
standing so  obviously  required  by  the  interests  of  both  powers, 
I  have  the  honour  to  address  you,  and  frankly  to  state  to  you, 
that  my  august  sovereign,  after  a  mature  and  deliberate  exa- 
mination, in  full  council,  of  the  treaty  of  22d  February,  of 
the  last  year,  saw,  with  great  regret,  that,  in  its  tenor,  it  was 
very  far  from  embracing  all  the  measures  indispensably  requi- 
site to  that  degree  of  stability  which,  from  his  sense  of  justice, 
he  was  anxious  to  see  established  in  the  settlement  of  the  ex- 
isting differences  between  the  two  nations. 

The  system  of  hostility  which  appears  to  be  pursued  in  so 
many  parts  of  the  Union,  against  the  Spanish  dominions,  as 
well  as  against  the  property  of  all  their  inhabitants,  is  so  public 
and  notorious,  that,  to  enter  into  detail,  would  only  serve  to 
increase  the  causes  of  dissatisfaction  ;  I  may  be  allowed,  how- 
ever, to  remark,  that  they  have  been  justly  denounced  to  the 
public  of  the  United  States,  even  by  some  of  their  own  fellow- 
citizens. 

Such  a  state  of  things,  therefore,  in  which  individuals  may 
be  considered  as  being  at  war,  while  their  governments  are  at 
peace  with  each  other,  is  diametrically  opposed  to  the  mutual 
and  sincere  friendship,  and  to  the  good  understanding  which  it 
was  the  object  of  the  treaty  (though  the  attempt  has  failed)  to 
establish,  and  of  the  immense  sacrifices  consented  to  by  his 
Majesty  to  promote. 

These  alone  were  motives  of  sufficient  weight  imperiously 
to  dictate  the  propriety  of  suspending  the  ratification  of  the 
treaty,  even  although  the  American  envoy  had  not  at  first  an- 
nounced, in  the  name  of  his  government,  and  subsequently  re- 
quired, of  that  of  Spain,  a  declaration  which  tended  directly  to 
annul  one  of  its  most  clear,  precise,  and  conclusive  articles, 
even  after  the  signature  and  ratification  of  the  treaty. 

The  king,  my  master,  influenced  by  considerations  so  power- 
ful as  to  carry  with  them  the  fullest  evidence,  has,  therefore, 
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judged  it  necessary  and  indispensable,  in  the  exercise  of  hit 
duties  as  a  sovereign,  to  request  certain  explanations  of  jour 
government ;  and  he  has,  in  consequence,  given  me  his  com- 
mands  to  propose  to  it  the  following  points  ;  in  the  discussion 
and  final  arrangement  of  which,  it  seems  proper  that  the  re- 
lative state  of  the  two  nations  should  be  taken  into  full  consi- 
deration. 

That  the  United  States,  taking  into  due  consideration  the 
scandalous  system  of  piracy  established  in,  and  carried  on  from, 
several  of  their  ports,  will  adopt  measures  satisfactory  and 
effectual,  to  repress  the  barbarous  excesses,  and  unexampled 
depredations,  daily  committed  upon  Spain,  her  possessions,  and 
properties  ;  so  as  to  satisfy  what  is  due  to  international  rights, 
and  is  equally  claimed  by  the  honour  of  the  American  people. 

That,  in  order  to  put  a  total  stop  to  any  future  armaments, 
and  to  prevent  all  aid  whatsoever  being  afforded  from  any  part 
of  the  Union,  which  may  be  intended  to  be  directed  against, 
and  employed  in  the  invasion  of,  his  Catholic  Majesty's  posses- 
sions in  North  America,  the  United  States  will  agree  to  offer  a 
pledge,  (a  dar  una  seguiradad,)  that  their  integrity  shall  be 
respected. 

And,  finally,  that  they  will  form  no  relations  with  the  pre- 
tended governments  of  the  revolted  provinces  of  Spain  situate 
beyond  sea,  and  will  conform  to  the  course  of  proceeding 
adopted,  in  this  respect,  by  other  powers  in  amity  with  Spain. 

Extract  of  a  Letter  from  General  Vive*  to  the  Secretary  of  State, 

dated  April  24th,  1820. 

It  is  evident  that  the  scandalous  proceedings  of  a  number  of 
American  citizens,  the  decisions  of  several  of  the  Courts  of 
the  Union,  and  the  criminal  expedition  set  on  foot  within  it  for 
the  invasion  of  his  Majesty's  possessions  in  North  America,  at 
the  very  period  when  the  ratification  was  still  pending,  were 
diametrically  opposite  to  the  most  sacred  principles  of  amity, 
and  to  the  nature  and  essence  of  the  treaty  itself.  These 
hostile  proceedings  were,  notwithstanding,  tolerated  bjr  the 
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federal  government,  and  thus  the  evil  was  daily  aggravated  ;  s* 
that  the  belief  generally  prevailed  throughout  Europe,  that  the 
ratification  of  the  treaty  by  Spain,  and  the  acknowledgment  of 
the  independence  of  the  rebellions  transatlantic  colonies  by  the 
United  States,  would  be  simultaneous  acts. 

Extract  of  a  Letter  from  the  Secretary  of  State  to  General  Fives, 

dated  May  3d,  1820. 

I  am  now  instructed  to  repeat  the  assurance  which  has  al- 
ready been  given  you,  that  the  representations  which  appear 
tb  have  been  made  to  your  government  of  a  system  of  hostility* 
in  various  parts  of  the  Union,  against  the  Spanish  dominions, 
and  the  property  of  Spanish  subjects ;  of  decisidns  marked 
with  such  hostility  by  any  of  the  Courts  of  the  United  States, 
and  of  the  toleration  in  any  case  of  it  by  this  government,  are 
unfounded.  In  the  existing  unfortunate  civil  war  between 
Spain  and  the  South  American  Provinces,  the  United  States 
have  constantly  avowed,  and  faithfully  maintained*  an  impartial 
neutrality.  No  violation  of  that  neutrality  by  any  citizen  of 
the  United  States  has  ever  received  sanction  or  countenance 
from  this  government.  Whenever  the  laws,  previously  enact- 
ed for  the  preservation  of  neutrality,  have  been,  found,  by  ex- 
perience, in  any  manner  defective,  they  have  been  strengthen- 
ed by  new  provisions  and  severe  penalties.  Spanish  property, 
illegally  captured,  has  been  constantly  restored  by  the  decisions 
of  the  tribunals  of  the  United  States,  nor  has  the  life  itself  been 
spared  of  individuals  guilty  of  piracy,  committed  upon  Spanish 
property  on  the  high  seas. 

Should  the  treaty  be  ratified  by  Spain,  and  the  ratification  be 
accepted  by  and  with  the  advice  and  consent  of  the  Senate,  the 
boundary  line  recognized  by  it,  will  be  respected  by  the  Uni- 
ted States,  and  due  care  will  be  taken  to  prevent  any  trans- 
gression of  it.  No  new  law  or  engagement  will  be  necessary 
for  that  purpose.  The  existing  laws  are  adequate  to  the  sup- 
pression of  such  disorders,  and  they  will  be,  as  they  have  been, 
faithfully  carried  into  effect.     The  miserable  disorderly  move- 
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ment  of  a  number  not  exceeding  seventy  lawless  individual 
stragglers,  who  never  assembled  within  the  jurisdiction  of  the 
United  States,  into  a  territory  to  which  his  Catholic  Majesty 
has  no  acknowledged  right,  other  than  the  yet  unratified  treaty, 
was  so  far  from  receiving  countenance  or  support  from  the  go- 
vernment of  the  United  States,  that  every  measure  necessary 
for  its  suppression  was  promptly  taken  under  their  authority  ; 
and  from  the  misrepresentations  which  have  been  made  of  this 
very  insignificant  transaction  to  the  Spanish  government,  there 
is  reason  to  believe  that  the  pretended  expedition  itself,  as  well 
as  the  gross  exaggerations  which  have  been  used  to  sweH  itfi 
importance,  proceed  from  the  same  sources,  equally  unfriendly 
vO  the  United  States  and  to  Spain. 

As  a  necessary  consequence  of  the  neutrality  between  Spain 
and  the  South  American  Provinces,  the  United  States  can  con- 
tract no  engagement  not  to  form  any  relations  with  those  Pro- 
vinces. This  has  explicitly  and  repeatedly  been  avowed  an*! 
sade  known  to  your  government,  both  at  Madrid  and  at  this 
place.  The  demand  was  resisted,  both  in  conference  and  writ- 
ten correspondence,  between  Mr.  Erving  and  Mr.  Pizarro. 

Mr.  Onis  had  long  and  constantly  been  informed,  that  a  per- 
sistance  in  it  would  put  an  end  to  the  possible  conclusion  of  any 
treaty  whatever.  Your  sovereign  will  perceive,  that  as  such 
an  engagement  cannot  be  contracted  by  the  United  States  con- 
sistently with  their  obligations  of  neutrality,  it  cannot  justly  be 
required  of  them,  nor  have  any  of  the  European  nations  ever 
bound  themselves  to  Spain  by  such  an  engagement. 

• 

Extract  of  a  Letter  from  General  Vives  to  the  Secretary  ofState^ 

dated  May  5thy  1320. 

[translation.] 

Sir— -In  answer  to  your  note  of  the  3d  instant,  and  in  pursu- 
ance of  what  I  expressed  to  you  in  both  our  late  conferences, 
I  have  to  state  to  you,  that  I  am  satisfied  upon  the  first  point  of 
the  proposals  contained  in  my  note  of  the  14th  ultimo,  and  am 


156  APPENDIX. 

persuaded,  that  if  the  existing  laws  enacted  for  the  suppression 
of  piracy,  should  prove  inadequate,  more  effectual  measures 
will  be  adopted  by  your  government  for  the  attainment  of  that 
important  object. 

I  also  admit  as  satisfactory,  the  answer  given  to  the  second 
point ;  but  1  cannot  assent  to  your  assertion,  that  the  laws  of 
this  country  have  always  been  competent  to  the  prevention  of 
the  excesses  complained  of;  it  being  quite  notorious  that  the 
expedition  alluded  to,  has  not  been  the  only  one  set  on  foot  for 
the  invasion  of  bis  Majesty's  dominions  ;  and  it  is,  therefore, 
not  surprising,  that  the  king,  my  lord,  should  give  credit  to  the 
information  received  in  relation  to  that  expedition,  or  that  he 
should  now  require  of  your  government  a  pledge,  that  the  in- 
tegrity of  the  Spanish  possessions  in  North  America  shall  be 
respected. 

I  mentioned  to  you  in  conference,  and  J  now  repeat  it,  that 
the  answer  to  the  third  point  was  not  such  as  I  could,  agreea- 
bly to  the  nature  of  my  instructions,  accept,  as  being  satisfacto- 
ry ;  and  that,  although  his  Majesty  might  not  have  required  of 
any  of  the  European  governments  the  declaration  which  he  has 
required  of  yours,  yet  that  ought  not  to  be  considered  as  un- 
reasonable, it  being  well  known  to  the  king,  my  master,  that 
those  governments,  so  far  from  being  disposed  to  wish  to  re- 
cognise the  insurgent  governments  of  the  Spanish  colonies,  had 
declined  the  invitation,  intimated  to  them  some  time  past,  by 
yours,  to  acknowledge  the  pretended  Republic  of  Buenos 
Ayres. 

Extract  of  a  Letter  from  the  Secretary  of  State  to  General  Vvuct, 

dated  May  8*A,  1820. 

The  assurances  which  you  had  given  me  in  the  first  personal 
conference  between  us,  of  your  own  entire  satisfaction  with 
the  explanations  given  you  upon  all  the  points  on  which  you 
had  been  instructed  to  ask  them,  would  naturally  have  led  to  the 
expectation,  that  the  promise  which  you  was  authorized  to  give 
would  at  least  not  be  withheld.     From  your  letter  of  the  5th 
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jfestant,  however,  it  appears  that  no  discretion  has  been  left  to 
yon,  to  pledge  even  his  Majesty's  promise  of  ratification,  in  the 
event  of  your  being  yourself  satisfied  with  the  explanations 
upon  all  the  points  desired  ;  that  the  only  promise  you  can 
give  is  conditional,  and  the  condition  a  point  upon  which  your 
government,  when  they  prescribed  it,  could  not  but  know  it 
was  impossible  that  the  United  States  should  comply  ;  a  condi- 
tion incompatible  with  their  independence,  their  neutrality, 
their  justice,  and  their  honour. 

It  was  also  a  condition  which  his  Catholic  Majesty  had  not 
the  shadow  of  a  right  to  prescribe.  The  treaty  had  been 
signed  by  Mr.  Onis  with  a  full  knowledge  that  no  such  engage- 
ment as  that  contemplated  by  it,  would  ever  be  acceded  to  by 
the  American  government,  and  after  long  and  unwearied  efforts 
to  obtain  it.  The  differences  between  the  United  Sta*'3  and 
Spain  had  no  connection  with  the  war  between  Spain  and  South 
America.  The  object  of  the  treaty  was  to  settle  the  bounda- 
ries, and  adjust  and  provide  for  the  claims  between  your  nation 
and  ours  ;  and  Spain  at  no  time  could  have  a  right  to  require 
that  any  stipulation  concerning  the  contest  between  her  and 
her  colonies  should  be  connected  with  it.  As  his  Catholic 
Majesty  could  not  justly  require  it,  during  the  negotiation  of 
that  treaty,  still  less  could  it  afford  a  justification  for  withhold- 
ing his  promised  ratification  after  it  was  concluded. 

The  proposal  which,  at  a  prior  period,  had  been  made  by 
the  government  of  the  United  States,  to  some  of  the  principal 
powers  of  Europe,  for  a  recognition,  in  concert,  of  the  inde- 
pendence of  Buenos  Ayres,  was  founded,  as  I  have  observed  to 
you,  upon  an  opinion  then  and  still  entertained,  that  this  recog- 
nition must,  and  would,  at  no  very  remote  period,  be  made  by 
Spain  herself;  that  the  joint  acknowledgment  by  several  of  the 
principal  powers  of  the  world  at  the  same  time,  might  probably 
induce  Spain  the  sooner  to  accede  to  that  necessity,  in  which 
she  must  ultimately  acquiesce,  and  would  thereby  hasten  an 
event  propitious  to  her  own  interests,  by  terminating  a  struggle 
in  which  she  is  wasting  her  strength  and  resources,  without  a 
possibility  of  success  ;  an  event  ardently  to  be  desired  by  every 
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friend  of  humanity,  afflicted  by  the  continual  horrors  of  a  war, 
cruel  and  sanguinary  almost  beyond  example ;  an  erect  not  only 
desirable  to  the  nnbappy  people  who  are  suffering  the  compli- 
cated distresses  and  calamities  of  this  war,  bat  to  all  the  nations 
having  relations  of  amity  and  commerce  with  them.  This  pro- 
posal, founded  upon  such  motires,  far  from  giving  to  Spain  the 
right  to  claim  of  the  United  States  an  engagement  not  to  recog- 
nise the  Sooth  American  governments.,  ought  to  hare  been  con- 
sidered by  Spain  as  a  proof  at  once  of  the  moderation  and  dis- 
cretion of  the  United  States  ;  as  evidence  of  their  disposition 
to  discard  all  selfish  or  exclusive  views  in  the  adoption  of  a 
measure  which  they  deemed  wise  and  just  in  itself,  but  most 
likely  to  prove  efficacious,  by  a  common  adoption  of  it,  in  a 
spirit  entirely  pacific,  in  concert  with  other  nations,  rather  than 
by  a  precipitate  resort  to  it,  on  the  part  of  the  United  States 
alone. 
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THE  PRINCIPAL  MATTERS 


IN  ?HlS  VOLUME. 


ADMIRALTY. 

1.  The  Courts  of  the  United  States 
have  no  jurisdiction,  under  the 
act  of  April  30,  1790,  c.  86.  of 
tbecrinfc  of  manslaughter,  com- 
mitted by  the  master  upon  one  of 
the  seamen  on  board  a  merchant 
vessel  of  the  United  States,  ly- 
ing in  the  river  Tigris,  in  the 
empire  of  China,  35  miles  above 
its  mouth,  off  Wrfmpoa,  about 
100  yards  from  the  shore,  in 
four  and  a  half  fathoms  water, 
and  below  low  water  mark. 
United  States  v.  Wiltberger,  76. 

93 

2.  In  the  same  act,  the  description 
of  place  contained  in  the  8th 
sec.  within  which  the  offences 
therein  enumerated  must  be 
committed,  id  order  to  give  the 
Courts  of  the  Union  jurisdiction 
over  them,  cannot  be  transfer- 


red to  the  12th  sec,  so  as  to  give 
those  Courts  jurisdiction  over  a 
manslaughter  committed  in  the 
river  of  a  foreign  country,  and 
not  on  the  high  seas.     Id.     96 

3.  History  and  extent  of  the  crimi- 
nal jurisdiction  of  the  Admiralty. 
Id.  Note  a,  106 

4.  Information  under  the  act  bf  the 
3d  of  March,  1807,  c.  47,  to 
prevent  the  importation  of  slaves 
into  the  United  States.  The 
alleged  unlawful  importation  at- 
tempted to  be  excused  upon  the 
plea  of  distress.  Excuse  re- 
pelled, and  condemnation  pro- 
nounced.    The  Joseja  Segundas 

338.  351 

5.  Upon  a  piratical  capture,  the 

property  of  the  original  owners 
cannot  be  forfeited  for  the  mist 
conduct  of  the  captors  in  viola- 
ting the  municipal  laws  of  the 
country  where  the  vessel  seized 
by  them  is  carried.    Id. 

6.  But  where  the  capture  is  madtf 
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by  a  regularly  commissioned 
captor,  he  acquires  a  title  to 
the  captured  property,  which 
can  only  be  devested  by  recap- 
ture, or  by  the  sentence  of  a 
competent  tribunal  of  his  own 
country  ;  and  the  property  is 
subject  to  forfeiture  for  a  viola- 
tion, by  the  captor,  of  the  reve- 
nue or  other  municipal  laws  of 
the  neutral  country  into  which 
the  prize  is  carried.  Id. 
7.  Speech  of  Mr.  (now  Chief  Jus- 
tice Marshall,)  in  Congress,  in 
the  case  of  Thomas  Nash  alias 
Jonathan  Bobbins.  Appendix ', 
Note  I.  3 

See  Piracy. 

Prize. 

AGENT. 

1.  The  acts  of  agents  do  not  de- 
rive their  validity  from  pro- 
fessing on  the  face  of  them  to 
have  been  done  in  the  exercise 
of  their  agency.  Mechanics' 
Bank  v.  Bank  of Columbia ,  326. 

337 

2.  The  liability  of  the  principal  for 

the  acts  of  his  agent  depends 
upon  the  facts,  1st.  That  the 
act  was  done  in  the  exercise, 
and,  2dly.  Within  the  limits  of 
the  power  delegated.    Id.     337 

3.  In  ascertaining  these  facts,  as 
connected  with  the  exercise  of 
any  written  instrument,  not  un- 
der seal,  parol  testimony  is  ad- 
missible.    Id.  337 

ASSIGNMENT. 

1.  Where  a  chose  in  action  is  as- 
signed by  the  proprietor,  he 
cannot  interfere  to  defeat  the 
rights  of  the  assignee   in   the 


prosecution  of  a  suit  brought  to 
enforce  those  rights.  Mand*- 
ville  v.  Welch,  277.  283 

2.  It  makes  no  difference,  in  this 
respect,  whether  the  assign- 
ment be  good  at  law,  or  in 
equity.     Id.  283 

3.  A  bill  of  exchange  is  an  assign- 
ment to  the  payee,  of  the  debt 
due  from  the  drawee  to  the 
drawer.     Id,  285 

4.  But  this  principle  does  not  ap- 
ply to  a  partial  assignment  of 
the  fund.     Id,  286 

AWARD. 

1.  Where  claims  against  a  party, 
both  in  his  own  right,  and  in  a 
representative  character,  are 
submitted  to  the  award  of  arbi- 
trators, it  is  a  valid  objection  to 
the  award,  that  it  does  not  pre- 
cisely  distinguish  between  mo- 
neys which  are  to  be  paid  by 
him  in  his  representative  cha- 
racter, and  those  for  which  he 
is  personally  bound.  Lyle  v. 
Rodgers,  394.  407 

2.  An  award  may  be  void  in  part, 
and  good  for  the  residue.  But 
if  the  part  which  is  void  be  so 
connected  with  the  rest  as  to 
affect  the  justice  of  the  case  be- 
tween the  parties,  the  whole  is 
void.     Id.  409 


B 


BASTARD. 

Note  on  the  history  of  the  disabili- 
ties and  rights  of  illegitimate 
children  in  different  ages  and 
countries.     Note  a,  262 

See  Lqcal  Law,  5,  6,  7. 
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BILLS  OF  EXCHANGE. 

1 .  Bills  of  exchange  and  negotiable 
promissory  notes  are  distin- 
guished from  all  other  parol 
contracts  by  the  circa  Distance 
that  they  are  prima  facie  evi- 
dence of  valuable  consideration, 
both  between  the  original  par- 
ties, and  against  third  persons. 
Mandeville  v.  helch,     277.  283 

2.  A  bill  of  exchange  is  an  assign- 
ment to  the  payee,  of  the  debt 
dae  from  the  drawee  to  the 
drawer.     Id.  285 

3.  But  this  principle  does  not  ap- 
ply to  a  partial  assignment  of  the 
fund.     Id.  286 

BOUNDARY. 

See  Local  Law,  21,  22. 


CHANCERY. 

1 .  A  deposit  of  title  deeds  as  secu- 
rity for  a  debt,  creates  a  lien 
which  is  considered  an  equita- 
ble mortgage.  Mandeville  v. 
Welch,  276.  284 

2.  So  also  the  deposit  of  a  note,  not 
negotiable,  as  security  for  a 
debt,  will  entitle  the  creditor, 
after  notice  to  the  maker,  to 
enforce  in  equity  his  lien  against 
the  depositor  and  his  assignees 
in  bankruptcy.     Id.  284 

3.  But  this  doctrine  proceeds  upon 
the  supposition  that  the  deposit 
is  clearly  established  to  have 
been  made  as  security  for  the 
debt,  and  not  upon  the  ground 
that  the  mere  fact  of  a  deposit 
unexplained  affords  such  proof. 
Id.  284 

X 


4.  In  Equity,  a  final  decree  cannot 
be  pronounced  until  all  the  par- 
ties in  interest  are  brought  be- 
fore the  Court.  Marshall  t. 
Beverley ,  313.  315 

5.  Where  a  bill  was  filed  for  a  per- 
petual injunction,  on  judgments 
obtained  on  certain  bills  of  ex- 
change drawn  by  the  plaintiff, 
and  negotiated  to  the  defendant, 
and  which  had  subsequently 
passed  from  the  latter  into  the 
hands  of  third  persona,  by  whom 
the  judgments  were  obtained : 
held,  that  the  injunction  could 
not  be  decreed  until  their  an- 
swers had  come  in,  although  the 
bill  stated,  and  the  defendant 
admitted,  that  he  had  paid  the 
judgments,  and  was  then  the 
only  person  interested  in  them, 
because  such  statement  and  ad- 
mission might  be  made  by  col- 
lusion.    Id.  313. 315 

6.  In  appeals  to  this  Court,  from 
the  Circuit  Courts,  in  Chancery 
cases,  the  parol  testimony  which 
is  heard  at  the  trial  in  the  Court 
below  ought  to  appear  in  the 
record.     Conn  v.  Penn,        424 

7.  A  final  decree  in  equity,  or  an 
interlocutory  decree,  which  in  a 
great  measure  decides  the  me- 
rits of  the  cause,  cannot  be  pro- 
nounced, until  all  the  parties  to 
the  bill,  and  all  the  parties  in 
interest,  are  before  the  Court. 
Id.  424 

8.  Explanation  of  the  former  de- 
cree of  this  Court  in  the  case 
of  Campbell  v.  Pratt  et  al. 
9  Cranch,  500.     S.  C.  4*9 

CONSTITUTIONAL  LAW. 

1.  The  act  of  the  State  of  Penn- 
sylvania, of  the  28th  of  March, 
1814,  (providing,  sec.  21.  that 
the  officers  and  privates  of  the 
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militia  of  that  State,  neglecting 
or  refusing  to  serve,  wbeu 
called  into  actual  service,  in 
pursuance  of  any  order  or  re- 
quisition of  the  President  of  the 
United  States,  shall  be  liable  to 
the  penalties  defined  in  the  act 
of  Congress  of  the  28th  of  Fe- 
bruary, 1795,  a  277.  or  to  any 
penalty  which  may  have  been 
prescribed  since  the  date  of 
that  act,  or  which  may  hereaf- 
ter be  prescribed  by  any  law  of 
the  United  States,  and  also  pro- 
viding for  the  trial  of  such  de- 
linquents by  a  State  Court  Mar- 
tial, and  that  a  list  of  the  delin- 
quents fined  by  such  Court 
should  be  furnished  to  the  Mar- 
shal of  the  United  States,  &c. 
and  also  to  the  Comptroller  of 
the  Treasury  of  the  United 
States,  in  order  that  the  fur- 
ther proceedings  directed  to  be 
had  thereon  by  the  laws  of  the 
United  "States  might  be  comple- 
ted,) is  not  repugnant  to  the 
constitution  and  laws  of  the 
United  States.  Houston  v. 
Moore,  1.  12 

2.  The  powers  granted  to  Con- 
gress are  not  exclusive  of  simi- 
lar powers  existing  in  the  States, 
unless  where  the  constitution 
has  expressly  in  terms  given  au 
exclusive  power  to  Congress, 
or  the  exercise  of  a  like  power 
is  prohibited  to  the  States,  or 
there  is  a  direct  repugnancy  or 
incompatibility  in  the  exercise 
of  it  by  the  States,     Id.  49 

3,  The  example  of  the  first  class 
is  to  be  found  in  the  exclusive 
legislation  delegated  to  Con- 
gress over  places  purchased  by 
the  consent  of  the  Legislature 
of  the  State  iu  which  the  same 
shall  be,  for  forts,  arsenals, 
dock-yards,  &c.  ;  of  the  second 


class,  the  prohibition  of  a  State 
to  coin  money  or  emit  bills  of 
credit ;  of  the  third  class,  the 
power  to  establish  an  uniform 
rule  of  naturalization,  and  the 
delegation  of  admiralty  and  ma- 
ritime jurisdiction.     Id.  49 

4.  In  all  other  classes  of  cases,  the 
States  retain  cone  or  re  at  autho- 
rity with  Congress.    Id.         49 

5.  But  in  cases  of  concurrent  au- 
thority, where  the  laws  of  the 
States  and  of  the  Union  are  in 
direct  and  manifest  collision  on 
the  same  subject,  those  of  the 
Union  being  the  supreme  law 
of  the  land,  are  of  paramount 
authority,  and  the  State  laws, 
so  far,  and  so  far  only,  as  such 
incompatibility  exists,  must  ne- 
cessarily yield.     Id.  49 

6.  The  act  of  the  3d  of  March, 

1819,  c.  76.  s.  5.,  referring  to 
the  law  of  nations  for  a  defini- 
tion of  the  crime  of  piracy,  is  a 
constitutional  exercise  of  the 
power  of  Congress  to  define  and 
punish  that  crime.  United  States 
v.  Smith,  153.  157 

7.  Congress  has  authority  to  im- 
pose a  direct  tax  on  the  District 
of  Columbia,  in  proportion  to 
the  census  directed  to  be  taken 
by  the  constitution.     Loughbo- 


rough v.  Blake, 


317 


8.  The  power  of  Congress  to  lay 
and  collect  taxes,  duties,  &c. 
extends  to  the  district  of  Colom- 
bia, and  to  the  territories  of  the 
United  States,  as  well  as  to  the 
States.     Id.  318 

9.  But  Congress  are  not  bound  to 

extend  a  direct  tax  to  the  dis- 
trict and  territories.  Id.  322 
10.  The  constitutional  provision,  that 
direct  taxes  shall  be  appor- 
tioned among  the  several  States, 
according  to  their  respective 
numbers,  to  be  ascertained  by  a 
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Census,  was  not  intended  to  re- 
strict the  power  of  imposing  di- 
rect taxes  to  States  only.  Lough- 
borough v.  Blake,  319 

11.  The  power  of  Congress  to  ex- 
ercise exclusive  jurisdiction  in 
all  cases  whatsoever  within  the 
District  of  Columbia,  includes 
the  power  of  taxing  it.  Id.     324 

12.  The  present  constitution  of  the 
United  Stases  did  not  commence 
its  operation  until  the  first  Wed- 
nesday in  March,  1789,  and  the 
provision  in  the  constitution, 
that  "  no  State  shall  make  any 
law  impairing  the  obligation  of 
contracts,"  does  not  extend  to 
a  State  law  enacted  before  that 
day,  and  operating  upon  rights 
of  property  vested  before  that 
$me.      Owings  v.   Speed,  420, 

421 


D 


DEED. 
See  Local  Law,  1.  4.  15,  16. 


E 


EVIDENCE. 

1.  On  an  indictment  for  piracy,  the 
national  character  of  a  merchant 
vessel  of  the  United  States  may 
be  proved  without  the  produc- 
tion of  the  certificate  of  regis- 
try, or  evidence  that  it  was 
seen  on  board.  UnitedStates  v. 
Furlong  etaL  184,199 


2.  Where  a  check  was  drawn  by  a 
person  who  was  the  Cashier  of 
an  incorporated  Bank,  and  it 
appeared  doubtful  upon  the  face 
of  the  instrument,  whether  it 
was  an  official  or  private  act, 
parol  evidence  was  admitted  to 
show  that  it  was  a  private  act. 
Mechanics9  Bank  v.  Bank  of  Co- 
lumbia, 326.  336 

3.  The  acts  of  agents  do  not  de- 
rive their  validity  from  profess- 
ing on  the  face  of  them  to  hare 
been  done  in  the  exercise  of 
their  agency  ;  but  the  liability 
of  the  principal  depends  upon 
the  facts,  1st.  That  the  act  was 
done  in  the  exercise,  and,  2dly. 
Within  the  limits  of  the  power 
delegated  :  And  in  ascertaining 
these  facts  as  connected  with 
the  execution  of  written  instru- 
ments, except  deeds,  parol  tes- 
timony is  admissible.    Id.    337 

4.  The  books  of  a  corporation,  es- 
tablished for  public  purposes, 
are  evidence  of  its  acts  and  pro- 
ceedings.      Owings    v.    Speed, 

420.423 

See  Bills  of  Exchange,  1. 

Local  Law,  11,  12.  15, 16,  17, 

18,  19,  20. 

Prize,  3.  5.  11. 


G 


GRANT. 

See  Local  Law,  4.  9,   10.  13.  15, 
16,  17. 
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LIMITATION  OF  ACTIONS. 
See  Local  Law,  2,  3. 

LOCAL  LAW. 

1.  Under  the  laws  of  Tennessee, 
where  lands  ;  re  sold  by  a  sum- 
mary proceeding  for  the  pay- 
ment of  taxes,  it  is  essentia]  to 
the  validity  of  the  sale  and  of 
the  deed  nude  thereon,  that 
every  fact  necessary  to  give  the 
Court  jurisdiction  should  ap- 
pear upon  the  record.  APClung 
Y.Bass,  \)C.  119 

2.  Under  the  statute  of  limitations 
of  Tennessee,  the  running  of 
the  statute  can  only  be  stopped 
by  actual  suit,  if  the  party 
claiming  under  it  has  peaceable 
possession  for  seven  years.  But 
such  possession  cannot  exist  if 
the  party  having  the  better  right 
takes  actual  possession  in  pur- 
suance of  his  right.     Id.       121 

3.  Qne  tenant  in  common  may  oust 
his  co-tenant,  and  hold  in  seve- 
ralty ;  but  a  silent  possession, 
unaccompanied  by  any  act  a- 
mounting  to  an  ouster,  or  giv- 
ing notice  to  the  co-tenant  that 
his  possession  is  adverse,  can- 
not be  construed  into  an  adverse 
possession.     Id.  124 

4.  The  statute  of  limitations  of  Ten- 

nessee does  not,  like  other  sta- 
tutes of  limitation,  protect  a 
mere  naked  possession,  but  its 
operation  is  limited  to  a  posses- 
sion acquired  and  held  under  a 
grant,  or  a  deed  founded  on  a 
grant.     Id.     Note  a,  121 

5.  Previoos  to  the  year  1775,  H. 
S.  of  Virginia,  cohabited  with 
A.  W.f  and  had  by  her  the  ap- 


pellants, whom  he   recognised 
as  his  children.     In  July,  1775, 
he  made  bis  will,   which   was 
duly  proved  aAer  his  decease, 
in  which  he  described  them  as 
the  children  of  himself,  and  of 
his  wile  A.,    and  devised   the 
whole  of  his  property  to  them 
and   their    mother.     In    June, 
1776,  he  was  appointed  a  Colo* 
nel  in  the  Virginia  line,  upon 
the  continental    establishment, 
and  died  in  the  service,  having, 
in  July,  1776,  intermarried  with 
the  mother,  and  died,  leaving 
her  pregnant  with  a  child  who 
was  afterwards  born,  and  named 
R.  S.     AAer  the  death  of  H.  S., 
and  the  birth  of  his  posthumous 
son,  a  warrant   for  a  tract  of 
military  lands  was  granted  by 
the  State  of  Virginia  to  the  post- 
humous   son  K.  S.,  who  died 
in  1796,  in  his  minority,  with- 
out wife  or  children,  and  with- 
out having  located  or  disposed 
of  the    warrant.     His    mother 
also  difd  before  1796.     Held, 
that  the  children  of  H.  S.  were 
not  entitled  to  the  lands,  as  de- 
visees under  his  will,  under  the 
act  of  Assembly;  nor  did  the 
will  so  far  operate,  as  to  render 
them  capable  of  taking  under 
the  act,  as  being  named  his  le- 
gal representatives  in  the  will. 
Stevenson's    heirs    v.    Sullivant^ 

207.  255 
6.  The  appellants  were  not  legiti- 
mated by  the  marriage  of  H.  S. 
with  their  mother,  and  his  re- 
cognition of  them  as  his  chil- 
dren, under  the  19th  sec.  of  the 
act  of  descents  of  Virginia,  of 
1785,  which  took  effect  on  the 
1st  of  January,  1787,  and  pro- 
vides, that  "  where  a  man,  hav- 
ing by  a  woman  one  or  more 
children,  shall  afterwards  inter- 
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marry  with  such  woman,  such 
child  or  children,  if  recognised 
by  him,  shall  be  thereby  legiti- 
mated."    Id.  257 

7.  The  appellants  were  not,  as  il- 
legitimate children  of  H.  6.  and 
A.  W.,  capable  of  inheriting 
from  R.  S.  under  the  18th  sec. 
of  the  same  act  of  descents, 
which  provides  that,  "  In  mak- 
ing title  by  descent,  it  shall  be 
no  bar  to  a  party  that  any  ances- 
tor, through  whom  he  derives  his 
descent  from  the  intestate,  is, 
or  hath  been,  an  alien.  Bas- 
tards also  shall  be  capable  of  in- 
heriting, or  of  transmitting  in- 
heritance, on  the  part  of  their 
mother,  as  if  they  had  been  law- 
fully begotten  of  such  mother." 
Id.  260 

8.  The  following  entry  is  invalid 
for  want  of  that  certainty  and 
precision  required  by  law : 
"  William  Perkins  and  William 
Hoy  enter  6,714  acres  of  land 
on  a  treasury  warrant,  No. 
10,692,  to  join  Lawrence 
Thompson  and  James  M' Mi- 
lan's entry  of  1 ,000  acres  that 
is  laid  on  the  adjoining  ridge, 
between  Spencer's  creek  and 
Hingston's  fork  of  Licking,  on 
the  east,  and  to  run  east  and 
south  for  quantity."  The  en- 
try referred  to  in  the  foregoing 
was  as  follows :  "  9th  of 
December  1782,  Lawrence 
Thompson  and  James  M'Millan, 
assignee  of  Samuel  Baker,  en- 
ter 1,000  acres  on  a  treasury 
warrant,  No.  4,222,  on  the  di- 
viding ridge  between  Hingston's 
fork  of  Licking,  and  Spencer's 
creek,  a  west  branch  of  said  fork, 
to  include  a  large  pond,  in  the 
centre  of  a  square,  afld  a  white 
oak  tree  marked  X,  also  an  elm 
tree  marked  VS,  near  the  side 


of  the  pond."    Perkins  et  a/,  v. 
Ramsey,  269 

9.  There  are  cases  in  whioh  a  grant 
is  absolutely  void  ;  as  where  the 
State  has  no  title  to  the  thing 
granted,  or  where  the  officer 
had  no  authority  to  issue  the 
grant,  &c.  In  such  cases,  the 
validity  of  the  grant  is  necessa- 
rily examinable  at  law.  Polk's 
Lessee  v.  Wendell,        293.  303. 

10.  A  grant  raises  a  presumption 
that  every  prerequisite  to  its 
issuing  has  been  complied  with, 
and  a  warrant  is  evidence  of  the 
existence  of  an  entry ;  but 
where  the  entry  baa  never  in 
fact  been  made,  and  the  warrant 
is  forged,  no  right  accrues  un- 
der the  act  of  North  Carolina 
of  1777,  and  the  grant  is  void. 
Id.  303 

11.  Where  a  party,  in  order  to  prove 

that  there  were  no  entries  to 
authorize  the  issuing  of  the 
warrants,  offered  to  give  in  evi- 
dence certified  copies  of  war- 
rants from  the  same  office,  of 
the  same  dates  and  numbers, 
but  to  different  persons,  and  tor 
different  quantities  of  land : 
Held,  that  this  was  competent 
evidence  to  prove  the  positive 
feet  of  the  existence  of  the  en- 
tries specified  in  the  copies ; 
but  that  in  order  to  have  a  ne- 
gative effect  in  disproving  the 
entries  alleged  to  be  spurious, 
the  whole  a b? tract  ought  to  be 
produced  in  Court,  or  inspected 
under  a  commission,  of  the 
keeper  of  the  document  ex- 
amined as  a  witness,  from  which 
the  Court  might  ascertain  the 
fact  of  the  non-existence  of  the 
contested  entries.     Id.         310 

12.  In  such  a  case,  certificates  from 
the  secretary's  office  of  North 
Carolina,  introduced  to  prove* 
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that  od  entries  of  the  same 
dates  with  those  alleged  to  be 
spurious,  other  warrants  issued, 
.and  other  grants  were  obtained 
in  the  names  of  various  indivi- 
duals, but  none  to  the  party 
claiming  under  the  alleged  spu- 
rious entries,  is  competent  cir- 
cumstantial evidence  to  be  left 
to  the  jury.  In  such  a  case, 
parol  evidence  that  the  warrants 
and  locations  had  been  rejected 
by  the  entry-taker  as  spurious, 
is  inadmissible.     Id.  311 

13.  It  seeiiu,  that  whether  a  grant  be 
absolutely  void,  or  voidable  only, 
a  junior  grantee  is  not,  by  the 
law  of  Tennessee,  permitted  to 
avail  himself  of  its  nullity  as 
against  an  innocent  purchaser 
without  notice.     Id.  31 1 

14.  The  17th  section  of  the  act,  in- 
corporating the  Mechanics'Bank 
of  Alexandria,  providing,  "  that 
all  bills,  bonds,  notes,  and  every 
other  contract  or  engagement 
on  behalf  of  the  corporation, 
shall  be  signed  by  the  President, 
and  countersigned  by  the  ca- 
shier ;  and  the  funds  of  the  cor- 
poration shall,  in  no  case,  be  li- 
able for  any  contractor  engage- 
ment, unless  the  same  shall  be 
signed  and  countersigned  as 
aforesaid,"  does  not  extend  to 
contracts,  and  undertakings  im- 
plied in  law.  Mechanics'  Bank 
v.    Bank    of    Columbia,    326. 

335 
I  En  It  is  essential  to  the  validity  of  a 
grant,  that  the  thing  granted 
should  be  so  described  as  to  be 
capable  of  being  distinguished 
from  other  things  of  the  same 
kind.  But  it  is  not  necessary 
that  the  grant  itself  should  con- 
tain such  a  description,  as  with- 
out the  aid  of  extrinsic  testi- 
mony to  ascertain  precisely  what 


is  conveyed.     Blake  v.  Dohtrty, 

359.  362. 

16.  Natural  objects  called  for  in  a 
grant  may  be  proved  by  testi- 
mony, not  found  in  the  grant, 
but  consistent  with  it     Id.  362 

17.  The  following  description,  in  a 

patent  of  the  land  granted,  is 
not  void  for  uncertainty,  but 
may  be  made  certain  by  extrin- 
sic testimony  :  "A  tract  of  land 
in  our  middle  district,  on  the 
west  fork  of  Cane  creek,  the 
waters  of  Elk  river,  beginning 
at  a  hiccory,  running  north  1000 
poles  to  a  white  oak  ;  then  east, 
800  poles,  to  a  stake  ;  thence 
west  800  poles  to  the  beginning, 
as  per  plat  hereunto  annexed 
doth  appear."     Id.  389 

16.  The  plat  and  certificate  of  sur- 
vey annexed  to  the  patent,  and  a 
copy  of  the  entry  on  which  the 
survey  was  made,  are  admissi- 
ble in  evidence  for  this  purpose. 
Id.  364 

19.  A  general  plan  made  by  authori- 
ty, conformably  to  an  act  of  the 
local  legislature,  may  also  be 
submitted,  with  other  evidence, 
to  the  jury,  to  avail  quantum  va- 
lere  potest,  in  ascertaining  boun- 
dary.    Id.  364 

20.  But  a  demarcation,  or  private 
survey,  made  by  direction  of  a 
party  interested  under  the  grant, 
is  inadmissible  evidence,  be- 
cause it  would  enable  the 
grantee  to  fix  a  vagrant  grant 
by  his  own  act.     Id.  365 

21.  The  boundary  of  the  State  of 
Kentucky  extends  only  to  low 
water  mark  on  the  western  side 
of  the  river  Ohio  ;  and  does 
not  include  a  peninsula,  or  isl- 
and, on  the  western  or  north 
western  bank,  separated  from 
the  main  land  by  a  channel  or 
bayou,  which  is  filled  with  water 
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only  when  the  river  rises  above 
its  banks,  and  is,  at  other  times, 
dry.  Handly't  Lessee  v«  Antho- 
ny, 374 

22.  When  a  river  is  the  boundary 
between  two  nations  or  States, 
if  the  property  is  in  neither,  and 
there  be  no  convention  respect- 
ing it»  each  holds  to  the  middle 
of  the  stream.  Bat  when,  as  in 
this  case,  one  State  (Virginia) 
is  the  original  proprietor,  and 
grants  the  territory  on  one  side 
only,  it  retains  the  river  with- 
in its  domain,  and  the  newly 
erected  State  extends  to  the 
river  only,  and  the  low  water 
mark  is  its  boundary.     Id.  379 

23.  Note  on  the  laws  of  Louisiana. 
Appendix,  Note  IL  32 

24.  History  of  the  Spanish  law. 
Id.  33 

25.  Account    of  the   Fuero  Juzgo. 

Id.  34 

26.  Of  the  Fuero  Viejo.    Id.         36 

27.  Authority  of  the  Decretals  in 
Spain.     Id.  39 

28.  Analysis  of  the  Fuero  Real.    Id. 

41 

29.  Of  the  Partidas.     Id.  42 

30.  Laws  de  Estilo.     Id.  43 

31.  Laws  of  Toro.     Id.  45 

32.  Qrdenatniento  Real.     Id.         45 

33.  The  Recopilacion.     Id.  46 

34.  Recopilacion  de  las  Indias.  Id.  61 

35.  The  Ordinance  of  Bilboa.  Id.  52 

M. 

MANSLAUGHTER. 
See  Admiralty,  1.  2. 


PENAL  STATUTES. 

Though  penal  laws  are  to  be  con- 
strued strictly,  yet  the  intention 


of  the  legislature  must  govern 
in  the  construction  of  penal,  as 
well  as  other  statutes,  and  they 
are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious 
intention  of  the  legislature* 
United  States  v.  Wiltberger,  76. 

95 

PIRACY. 

i 

1.  A  commission  issued  by  Avty,  afl 

"  Brigadier  of  the  Mexican  re- 
public," (a  republic  whose  ex- 
istence is  unknown  and  unac- 
knowledged,) or  as  "Genera- 
lissimo of  the  Floridas,"  (a 
province  in  the  possession  of 
Spain,)  will  not  authorize  armed 
vessels  to  make  captures  at  sea. 
United  States  v.  Klintock,  144. 

149 

2.  Quatre,  Whether  a  person  acting 
with  good  faith  under  such  a 
commission,  may  be  guilty  of 
piracy  ?  Id.  149 

3.  However  this  may  be,  in  gene- 

ral, under  the  particular  cir- 
cumstances of  this  case,  show- 
ing that  the  seizure  was  made, 
not  jure  belli,  but  animofurandi, 
the  commission  was  held  not  to 
exempt  the  prisoner  from  the 
charge  of  piracy.     Id,  150 

4.  The  opinion  of  this  Court  in  the 
case  of  the  United  States  v. 
Palmer,  ante,  Vol.  111.  p.  610. 
commented  on  and  explained. 
Id.  150 

$.  The  act  of  the  30th  of  April, 
1790.  c.  36.  s.  8.  extends  to 
all  persons,  on  board  all  vessels, 
which  throw  off  their  national 
character  by  cruizing  piratical- 
ly, and  committing  piracy  on 
other  vessels.  Id.  United  States- 
v.  Furlong  et  al.    152.  184.  192 

6.  The  act  of  the  3d  of  March, 
1819*  c.  76.  s.  6.  referring  to. 
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the  lair  of  nations  for  ft  defini- 
tion of  the  crime  of  piracy,  is  a 
constitutional  exercise  of  the 
power  of  Congress  to  define  and 
ponis*  that  crime.  United  States 

▼.  Smith,  168.  167 

7.  The  crime  of  piracy  is  defined 
■    by  the  law  of  nations  with  rea- 
sonable certainty.    Id.         160 

8.  Robbery,  or  forcible  depredation 

apon  the  sea,  animo  furandi,  is 
piracy,  by  the  law  of  nations 
and  by  the  act  of  Congress.  Id. 
United  State*  v.  Furiong  et  al. 

161.  184. 

8.  Citations  to  show  that  piracy  is 

defined  by  the  law  of  nations. 

M.    Notes.  163 

10.  The  8th  sec.  of  the  act  of  the 
30th  of  April,  1790,  c.  36.  for 
the  punishment  of  certain  crimes 
against  the  United  States,  is  not 
repealed  by  the  act  of  the  3d  of 
March,  1819,  c.  76.  to  protect 
Che  commerce  of  the  United 
States,  and  to  punish  the  crime 
of  piracy.  United  State*  v. 
Furlong,  alias    Hob  ton,  et  al. 

184.  192 

11.  in  an  indictment  for  a  piratical 
murder,  (under  the  act  of  the 
30th  of  April,  1790,  c.  36.  s. 
8.)  it  ib  not  necessary  that  it 
should  allege  the  prisoner  to  be 
a  citizen  of  the  United  States, 
nor  that  the  crime  was  commit- 
ted on  board  a  vessel  belonging 
to  citizens  of  the  United  States  ; 
but  it  is  sufficient  to  charge  it  as 
committed  from  on  board  such  a 
vessel,  by  a  mariner  sailing  on 
board  such  a  vessel.     Id.     194 

12.  The  words  "  out  of  the  jurisdic- 
tion of  any  particular  State,"  in 
the  act  of  the  30th  of  April, 
1790,  c.  36.  s.  8.  arc  construed 
to  mean  out  of  the  jurisdiction 
of  any  particular  State  of  the 
Union.     Id.  "  200 


13.  A  rewel  lying  in  an  open  road- 
stead of  a  foreign  country,  is 
"upon  the  high  seas**  within 
the  act  of  1790,  c.  36.  c.  8. 
Id.  906 

14.  A  citizen  of  the  United  States 
fitting  out  a  vessel  in  a  pert  of 
the  United  States,  to  ctuise 
against  a  power  in  adfity  with 
the  United  States,  is  not  pro- 
tected by  a  foreign  commission 
frotn  punishment  for  any  offence 
committed  against  Me  property  of 
citizens  of  the  United  StaUs.    Id. 

201 

15.  The  Courts  of  the  United  States 
have  jurisdiction  under  the  act 
of  the  30th  of  April,  1790,  c. 
36.  of  murder  or  robbery  com- 
mitted en  the  high  seas,  al- 
though not  committed  on  board 
a  vessel  belonging  to  citizens  of 
the  United  States,  as  if  she  had 
no  national  character,  but  was 
held  by  pirates,  or  persons 
not  lawfully  sailing  under  the 
flag  of  any  foreign  nation.  Uni- 
ted States  v.  Holmes,     412.416 

16.  In  the  same  case,  and  under  the 
same  act,  if  the  offence  be  com- 
mitted on  board  of  a  foreign 
vessel  by  a  citizen  of  the  Uni- 
ted States  ;  or  on  board  a  ves- 
sel of  the  United  States  by  a  fo- 
reigner ;  or  by  a  citizen  or  fo- 
reigner on  board  of  a  piratical 
vessel,  the  offence  is  equally 
cognizable  by  the  Courts  of  the 
United  States.     Id.  417 

17.  It  makes  no  difference  in  such 
a  case,  and  under  the  same  act, 
whether  the  offence  was  com- 
mitted on  board  of  a  vessel,  or 
in  the  sea,  as  by  throwing  the 
deceased  overboard  and  drown- 
ing him,  or  by  shooting  him 
when  in  the  sea  though  he  was 
not  thrown  overboard.  Id.  41  £ 
18.  In  such  a  case,  and  under  the 
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same  act,  where  the  vessel, 
from  op  board  of  which  the 
offence  was  committed,  sailed 
from  Buenos  Ay  res  where  she 
had  enlisted  her  crew  ;  but  it 
did  not  appear  by  legal  proof 
that  sfye  had  a  commission  from 
the  government  of  Buenos 
Ayres,  pr  any  ship's  papers  or 
documents  from  that  govern- 
ment, or  (hat  she  was  ever  re- 
cognised as  a  ship  of  that  nation, 
pr  of  Up  subjects,  or  who  were 
the  owners,  where  they  resi- 
de^, or  when  or  where  the 
vessel  was  armed  or  equipped  ; 
but  it  did  appear  in  proof,  that 
the  captain  and  crew  were 
chiefly  Englishmen,  Frenchmen, 
and  citizens  of  the  United 
States  ;  that  the  captain  was  by 
birth  a  citizen  of  the  United 
States,  domiciled  at  Baltimore, 
where  the  privateer  was  built : 
ffcld,  that  the  burthen  of  proof 
of  the  national  character  of  the 
vessel  was  on  the  prisoners.  Id. 

418 
)9«  Late  act  of  Congress  for  the  pu- 
nishment of  piracy.     Appendix, 
Jtfpte  IV.  149 

PRACTICE. 

1.  An  information  for  a  quo  war- 
ranto, to  try  the  title  to  an  of- 
fice, cannot  be  maintained  but 
at  the  instance  of  the  Govern* 
men  Is  ;  and  the  consent  of  par- 
ties will  not  give  jurisdiction  in 
such  a  case.  W^Aace  v.  Andtr- 
son,  291 

2.  The  District  Judge  cannot  sit  in 
the  Circuit  Court  in  a  cause 
brought  by  writ  of  error  from 
the  District  to  the  Circuit  Court, 
and  the  cause  cannot  in  such  a 
case  be  brought  from  the  Cir- 
cuit to  this  Court  upon  a  certi- 

Y 


ficate  of  a  division  of  opinion  of 
the  judges.  United  States  v. 
Lancaster,  433 

See  Chancery,  4,  5,  6,  7. 

Prize,  2,  3.  5.  11. 

PRIZE. 

1.  A  question  of  proprietary  inte- 
rest on  farther  proof.  Resti- 
tution   decreed.      The    Fenus, 

127.  130 

2.  Captors9  costs  and  expenses  or- 
dered to  be  paid  by  the  claimant, 
it  being  his  fault  that  defective 
documents  were  put  on  board. 
Id.  131 

3.  On  farther  proof,  the  affidavit  of 
the  claimant  is  indispensably 
necessary.     Id.  127 

4.  A  question  of  proprietary  inte- 

rest on  farther  proof.  Restitu- 
tion decreed,  with  costs  and  ex- 
penses to  be  paid  by  the  claim- 
ant.    The  London  Packet,     132 

5.  In  general,  the  circumstance  of 
goods  being  found  on  board  an 
enemy's  ship  raises  a  legal  pre- 
sumption that  they  are  enemy's 
property.     Id.  137 

6.  Upon  a  piratical  capture,  the 
property  remains  in  the  original 
owners,  and  cannot  be  forfeited 
for  the  misconduct  of  the  cap- 
tors in  violating  the  municipal 
laws  of  the  country  where  the 
vessel  seized  by  them  is  carried. 
The  Jose/a  Segunda,      338.  357 

7.  But  where  the  capture  is  male 
by  a  regularly  commissioned 
captor,  he  acquires  a  title  to  the 
captured  property,  which  can 
only  be  devested  by  recapture, 
or  by  the  sentence  of  a  compe- 
tent tribunal  of  his  own  coun- 
try ;  and  the  property  is  subject 
to  forfeiture  for  a  violation,  by 
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the  captor,  of  the  revenue  or 
other  municipal  laws  of  the  neu- 
tral country  into  which  the 
prize  may  be  carried.  Id.    358 

8.  Quart,  Whether,  when  a  prize 
has  been  taken  by  a  privateer 
fitted  out  in  violation  of  our  neu- 
trality, the  vessels  of  the  Uni- 
ted States  have  a  right  to  re- 
capture the  prize,  and  bring  it 
into  our  ports  for  adjudication  ? 
La  Amutad  dt  Rues,     385.  388 

0.  In  cases  of  marine  torts,  the 
probable  profits  of  a  voyage  are 
not  a  fit  rule  for  the  ascertain- 
ment of  damages.    Id.         389 

10. In  cases  of  violation  of  our  neu- 
trality by  any  of  the  belligerents, 
if  the  prize  comes  voluntarily 
within  our  territory,  it  is  re- 
stored to  the  original  owners 
by  our  courts.  But  their  juris- 
diction for  this  purpose,  under 
the  law  of  nations,  extends  only 
to  restitution  of  the  specific 
property,  with  costs  and  expen- 
ses during  the  pendency  t>r  the 
suit,  and  does  not  extend  to  the 
infliction  of  vindictive  damages, 
as  in  ordinary  cases  of  marine 
torts.     Id.  389 

11.  Where  the  original  owner  seeks 
for  restitution  in  our  Courts 
upon  the  ground  of  a  violation 
of  our  neutrality  by  the  captors, 
the  onus  probandi  rests  Upon 
him,  and  if  there  be  reasonable 
doubt  respecting  the  facts,  the 
Court  will  decline  to  exercise 
its  jurisdiction.     Id.  391 

12.  A  question  of  proprietary  inte- 
rest on  farther  proof.  The  Aia- 
lanta,  433 


13.  Note  on  the  subject  of^rize 
Law.    Appendix,  Note  III.   52 

14.  Prize  Chapters  of  the  Qmtolato 
del  Mare.     Id.  54 

15.  Extracts  from  the  French  Prize 
Ordinance  of  1400.     Id.        62 

16.  French  Ordinance  of  1584.    Id. 

65 

17.  Swedish  Ordinance  of  1715.  Id. 

72 

18.  Danish  Ordinance  of  1659.    Id. 

75 

19.  Danish  Proclamation  of  Neutra- 
lity of  1793.    Id.  75 

20.  French  Prize  Ordinance  of  1681. 

Id.  80 

21.  French  Ordinance  of  1694.  Id. 

85 

22.  French  Ordinance  of  1696.    Id. 

86 

23.  French  Ordinance  of  1744.    Id. 

87 

24.  French  Ordinance  of  1778.    Id. 

88 

25.  Danish  Prize  Instructions  of 
1810.     Id.  91 

26.  Ordinances  of  Congress    from 

1775  to  1782,  103 

27.  British  Statutes  and  Prize  In- 
structions, 1 29 

28.  Additional  documents  on  the 
neutrality  maintained  by  the 
United  States  during  the  present 
war  between  Spain  and  her 
American  Colonies.  Appendix, 
Note  V.  151 


TENANT  IN  COMMON 
See  Local  Law,  3. 
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